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him—Daughter is entitled to. 
inherit her father 250(T 

-'Succession — Adopted son 

living apart does not lose right 
to succession unless filial rela¬ 
tionship is severed 19^ 

-(Burmese)—-Marriage— Doser-. 

tion by husband for three years 
—Marriage is automatically dis¬ 
solved 3 L* B. R. l75 F. B. 
Overruled F. B. 294 

-^(Burmeso)—Payin and let- 

tetpwa property—Distinction 

pointed out 31^ 

-^(Bornaeso) — Husband and 

wife are partners in business of 


318 
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Buddhist Law 

maiTiage and acquislbions of 
either are partnership property 2996 
"(Barmese)—Property of mar¬ 
riage is liable for partnership 
debts, even after separation of 

shares : A. 1. R. 1926 Rangoon 
172, Reversed 299c 

■■■ —(Burmese) — Payin property 

broaght by husband to the 
marriage is available to satisfy 
a decree against him for debt 
incurred in business while living 
with wife during the subsistenoe 
of the marriage—Jointly ac¬ 
quired lebtetpwa property also 
can be so sold : 10 L. B. R. 36 
(F B.) and 3 Rang. 322= 

A. I. R. 1925 Rang. 329=94 
I. C. 797, Overruled F. B, 209 
“xBirme^e)—• Vlarriage—‘Union 
between Bunnese woman and a 
Hindu following Buddhist faith 
for 26 years is legal marriage 
and the husband is entitled to 
the custody of the children of 
the union 280 

—-vB irmese)—Jo-wives—Senior 
wife inheriting from her 
parents — Junior gets no 
interest in the property 277 

- —'(B irmese)—Property of mar¬ 
riage is impartible—Business 
debt iocnrred by husband as 
manager—Decree against him is 
executable against whole of 
marriage property 274(i 

--(Burmese)—-Interest of a 

Biddbist couple in marriage 
property is indeterminate and 
variable according to contin¬ 
gencies—It is not saleable pro¬ 
perty within Givil P. 0., S. 60 2746 

"-——(Burmese)—Marriage—Jhina- 
mao marrying Burmese Buddhist 
woman—Burmese law applies 
unless special custom, nob work¬ 
ing injustice on the woman, is 
proved F. B. 266 

-(Burmese) — Succession — 

Daughter—It is only in respect 
of property acquired during the 
course of the marriage between 
her mother and the father, that 
a daughter can acquire interest 143a 
'^Burmese)—Joint business by 
husband and wife—Part of 
joint property in tlie name of 
husband onlv—Husband morb- 


Buddhist Law 

gaging it—Decree in the mort* 
gage suit against husband was 
held binding on wife also 119 

-(Burmese^—“Divorce — Hus¬ 
band taking lesser wife—^First 
wife not objecting for two and 
half months does not amount to 
consent 112 

-(Burmese)—Grandchildren by 

orasa child are not entitled to 
partition against their grand¬ 
father on his remarriage 111 

-(Burmese) —■ Succession — 

Child taken away on divorce by 
one of the spouses is not an heir 
unless filial relationship is re¬ 
sumed between his parents — 
Stepchild must prove such re¬ 
sumption 40a 

-(Burmese) — Succession — 

Mabomedan father of Buddhist 
son cannot obtain succession 
certificate in respect of son’s 
property 31 

-(Chinese)—-Marriage — Bur¬ 
mese law is prima facie appli¬ 
cable to Chinese Buddhists 
living in Burma, as being lex 
loci contractus 299a 

Burden of Proof 

- See Evidence Act, S. 101 

Burma Electoral Rules 

-“Rr. 36 and 48 — Election 

commissioners — High Court 
has jurisdiction to enforce 
them to do certain acts 
but not unless their decision in 
election matters is perverse or 
unreasonable 324 1 

Burma Excise Act (5 of 1917) 

-S. 64 (a) —The Habitual Of¬ 
fenders Restriction Act should 
nob be applied bo persons against 
whom action is taken under 
S. 64 (a), Burma Excise Act 98 

Burma Gambling Act (17 of 
1899) 

S- 3 (l) of the Habitual 
Offenders Restriction Act does 
not apply to a case arising undsr 
the section 122 

Bi^ma Habitual Offenders 
Restriction Act (2 of 1919) 

Act should not be applied to 
person against whom action is 
taken under Burma Excise Act 
(6 of 1917), S. G4-A 98 
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JSurfna Habitual Offenders 
Restriction Act 

-*3. 3 (1)—The aeofcion does not 

apply to a oasa arising under 
S. 17. Burma Gambling Act 

Burma Land and Revenue 
Act (2 of 1876) 

46—3. 46 can only apply 


Civil P. c 


: >, 
.. ^ 




122 


•S 


where the dues to the munici~ 
pality are in the nature of land 
revenue or land rate in lieu of 
capitation tax 289a> 

46, 47 and 48—So far as 


•Ss. 


“property taxes” are concerned 
recovery of arrears can be di¬ 
rected in a manner prescribed by 
Ss. 46 and 47—3. 48 applies to 
sales under Ss. 46 and 47, unless 
purchaser colludes with de¬ 
faulter 2896 

''*Burma Laws Act (13 of 1898) 

■3.13>(1)—Chinaman marrying 
Burmese Buddhist woman — 
Burmese law applies unless 
special custom not working in¬ 
justice on the woman is 
proved F. B- 265 

Burma Motor Vehicles Rules 

-R. 16—To pass tram-car on 

right baud side is prima facie 
negligent 149 

Burma Oil Fields Act (1 of 
1918) 

— 5.2—Oil does dot include 
gas 201 

Burma Salt Act (2 of 1917) 

-3s. 9 (c) and 14—Rules 41 and 

42 under the Salt Act by im¬ 
plication make the removal of 
salt without pass illegal 120 

C 

Charge to jury 

-See Criminal P. 0., S. 297 

Civil Procedure Code (5 of 
1908) 

——3. 2 (2)—.Application for ad¬ 
journment opposed — Court re¬ 
fusing adjournment and dis¬ 
missing suit—Order is a decree 
and nob an order under Civil 
P. C.. O. 17, R. 3 148 

•3. 11 —Plaintiff's case dis¬ 
missed — Issue between co-de¬ 
fendants need not be decided 150 
'3. 24 — Original side of the 
High Court has no jurisdiction 
to transfer insolvency case from 
on e Court to another 105 




3. 39—Decree can be sent for 


execution to more than one 
Court 258 (2) 

—3. 42—Court bo which decree 
is transferred for execution is 
bound to stay execution when 
acquainted with the fact that 
decree is no longer in existence 104 

•S. 47—Order under, that costs 


paid into Court should not be 
paid out without successful 
party’s furnishing security is 
not appealable 317 

—S. 47—Decree for specific per¬ 
formance — Order refusing or 
granting extension of time for 
performance is not appealable 3116 

47—Legatee, in possession 
of property attached in execu¬ 
tion of a personal decree against 
executors—Legatee not a party 
to the suit as such — Legatee’s 
title should be decided in execu¬ 
tion—Separate suit is nob neces¬ 
sary 

47 — Parties — Person 


273 


•S. 


against whom suit is dismissed, 
he having no real concern with 
the suit, is not a party 137a 

—3.47—Plainbiff decree-holder 


acquiescing in procedure adopt¬ 
ed under O. 21, Rr. 58-62 can¬ 
not contend that R. 63 would 
not apply 


1376 


•3. 47—Questions arising in an 


enquiry under S. 52 (2) are 
questions arising between 
parties bo suit relating to execu¬ 
tion and must be decided by 
executing Court 127(1) 

—3. 47—Execution—Objection 
based on agreement prior to 
decree is not maintainable in 
executing Court 

——S. 47—Parties—S. 47 applies 
to disputes also between co- 
plaintiffs c.r codefendants 
—3. 49—Transferee is entitled 


13 


45 


to the benefits arising from exe¬ 
cution only when he has been 
brought on record and takes out 
execution 

—3. 52 (2)—Question arising in 
an enquiry under the section 
are questions arising between 
parties to suit relating to exe- 


55 
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cution and must be decided by 


♦ 


eseouting Court 


127(1) 


-S. 60—Interest of a Buddhist 

couple in marriage property is 
not saleable within S. 60 2746 

—S. 73—Money sought to be 
attached before judgment paid 
by debtor into Court—Attach¬ 
ment irregular—Such payment 
should be considered as a depo¬ 
sit under O. 24, R. 1 278 

—S. 88 and O. 35—Plaintiff 
identifying himself with one of 
the parties so as to make a dif¬ 
ference to him as to which party 
succeeds—Plaintiff is disentit¬ 
led to sue 91 

•S. 92—Defendants to be joined 
as a party need not obtain Go¬ 
vernment advocate's permission 1806 
““Ss. 99 and 105—Scope—Ss. 99 
and 105 are not mutually des¬ 
tructive 150c 

■"—S. 102—A suit for produce of 
land forcibly taken is of small 
cause nature 262a 

—S. 105—Propriety of order 
setting aside ex-parte decree 
can be questioned in appeal 
against subsequent decree in 
the same suit 150a 

—Ss. 105 and 99—Sections are 
not mutually destructive 150c 

•S. 105—Scope—'It is not ne¬ 


cessary to read into S. 105, ad¬ 
ditional words ‘ on the merits ’ 150d 
S. 109 Decree of High Court 
under S. 91 (3), Rangoon City 
Municipal Act, is nob appealable 
to Privy Council 88 

S. 110 Suit for redemption 
and possession—Value of pro¬ 
perty determines jurisdiction 304 
S. 110 — Judgment of High 
Court granting probate—Appeal 
to Privy Council lies 56 

S. 115 “Decree for specific 
performance—-Order extending 
time for performance is not 
revisable unless discretion is 
wrongly exercised 311c 

115—Failure to consider 


3 . 


material piece of eviionce is 
material irregularity 
—3. 115—Failure of Judge to 
ap|)ly mind bo most material 
evidence is material irregula¬ 
rity 


302 




Civil P. c, 

|"S. 115—Point not raised in 
either of the lower Courts can 
be considered in revision 134 ( 1)9 

S. 115—Suit without permis¬ 
sion under O. 1, R. 8—Permis¬ 
sion obtained afterwards—Court 
does not act without jurisdic¬ 
tion 134(1)6 

115—Applying wrong law 
is ground for revision 90c 

S. 115—The first (now Chief) 
Judge of the Rangoon Small 
Cause Court, when exercising 
the powers vested in him by 
S. 18, Rangoon Rent Act, 1920 
(S. 20. Act 9 of 1925) exer¬ 
cises those powers not as a 
Court but as a persona desig- 
nata and therefore his decision 
thereunder is not subject to the 
revisional jurisdiction of the 
High Court: A. I. R. 1923 
Rang. 94 (F. B.), Overruled 

F. B 1 


3. 115 Cc)—Error of proce¬ 
dure To decide a case where 
a serious error of procedure had 
taken place, amounts to a mate¬ 
rial irregularity on the part of 
the Courts 134(l)c 

S. 145 ’Suit filed to set aside 
decree—Suit decreed in trial 
Court but dismissed in appeal— 
Surety is liable unless his lia¬ 
bility is limited by the surety 
bond 321 


—S. 145—S. 145 is merely pro¬ 
cedural 316a 

S. 145—Attachment before 
judgment—Suit dismissed 


in 


trial Court but decreed in ap¬ 
peal—“Surety’s liability ceases 
on dismissal of suit in trial 
Court 319 

151—Court can restore a 


58 


2836 


case dismissed for default under 
S. 151 

—S. 162—Decree for specific 
performance—No date for per¬ 
formance fixed—^ourt passing 
decree can fix such date subse¬ 
quently and has also discretion 
to extend time 311a 

—S. 152—First application for 
amendment of decree refused 
erroneously—Second is compe¬ 
tent 


57 
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-O. 1. R. 3—Administrafciou 

suit by heirs—Person claiming 
as an adopted son of the decea* 
sed can be joined as party 192 

-jO. 1, R. 8—-Suit without per¬ 
mission — Permission obtained 
afterwards—Oourt does not act 
without jurisdiction within 
CivilP,O..S, 115(a) 134(1)6 

-0. 1, R. 10 (2)—-Suit under 

S. 92 by trustees—Oo-trustoes 
can be joined as co-defendants 180a 
—2, R. 2—Causes of action 
more than one—*R. 2 does not 
apply 2376 

-O. 2, R. 2 (3)—Permission may 

be implied 237a 

*—^—O. 3, R. 1—Pleader present 
but only applying .for an ad¬ 
journment only—-There is no 
appearance within the Code 466 

* -“0.5, R. 1 (2) (b)—Pleader pre¬ 

sent but only instructed to apply 
for adjournment—There is no 
appearance within the Code 466 

-0.6, R. 17—Suit on registered 

mortgage—Mortgage found to be 
not registered — Amendment 
seeking personal decree is al¬ 
lowed 1546 

■ "O. 9, R. 8—Court can restore 

a case dismissed for default 
under S, 151 58 

* -0. 9, R. 9—Pleader present 

but only instructed to apply for 
an adjournment—There is no 
appearance within the Code 466 

-0. 9, R. 13—-Dismissal of ap¬ 
plication to set aside ex* parte 
decree, not on merits—Dismis¬ 
sal does not bar regular suit to 
set aside decree : A. I. R. 1927 
Rang. 130, Reversed 2816 

--0. 9, R. 13—Propriety of 

order setting aside ex-parte de¬ 
cree can be questioned in appeal 
, against subsequent decree in 
the same suit 150a 

O. 9, R. 13—-Application for 
setting aside ex-parte decree— 
Applicant, a Collector — Bare 
statement of Collector as to 
sufficient cause is sufficient— 

^ Press of work is sufficient cause 1506 
‘O. 10, R. 4—Pleader present 
but only instructed to apply for 
adjournment—There is no ap¬ 
pearance within the Code 466 


Civil P C 

-’0.17, R. 2—Absence of advo¬ 
cate owing to his attendance in 
another case is not sufficient 
ground for adjournment 258(1) 

0.17, Rr. 2 and 3—Suit dis¬ 
missed on plaintiff’s pleader 
stating that plaintiff's absence 
was due to having mistaken 
date of hearing—Dismissal is 
under R, 2 46a 

-O. 17, R. 2—Pleader present 

but only instructed to apply for 
adjournment—There is no ap¬ 
pearance within the Code 466 

-O. 17, R. 3—Application for 

adjournment opposed — Court 
refusing adjournment and di9> 
missing the suit—Order is a 
decree and not an order under 
O. 17. R. 3 148 

-O. 20, R. 15—Partnership— 

Dissolution — Appointment of 
official receiver, if likely to pre¬ 
judice the business, should not 

be made 1396 

-O, 21, R. 16—Transferee is 

entitled to the benefits arising 
from execution only when he 
has been brought on record and 
takes out execution 55 

-O. 21, R. 27—Suit filed to set 

aside decree—Suit decreed in 
trial Oourt, but dismissed in 
appeal—Surety is liable unless 
his liability is limited by the 
surety bond 321 

-O. 21, Rr. 58 to 62—Plaintiff 

decree-holder acquiescing in 
procedure adopted under O. 21, 

Rr. 58 to 62, cannot contend 
that his case did not come under 
R. 63 1376 

-O. 21, R. 66—Sale taking 

place four hours after the time 
mentioned in proclamation is not 
a material irregularity 84a 

-O. 21, R. 66—Omission of 

place of sale in sale proclama¬ 
tion is material irregularity 846 

'-O. 21, R. 90—-Auction-pur¬ 
chaser can apply 301 

-O. 21, Rr. 96 and 97—Pro¬ 
perty sold subject to lease but 
period of lease not notified in 
proclamation—Purchaser is on- 



0.2 
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Civil P. C. 

titled only to constructive pos¬ 
session until expiry of lease 127(2) 
0* 2i, R. 1—^Money, sought 
to be attached before judgment, 
paid by debtor into Court—At^ 
tachment irregular—Such pay¬ 
ment should be considered as a 
deposit under R, 1 278 

' ”0. 26, R. 2—Meaning—R. 2 
does not say that the appli¬ 
cation fot oommission must be 
supported by the affidavit o£ 
the party or of the witness, but 
only says that the application 
of a party or of a witness is to 
be supported by affidavit or 
otherwise Hob 

O. 26, R. 4—Court has a dis¬ 
cretion to grant or refuse a com¬ 
mission, but the discretion must 
be exercised judicially 17.j<i 

—O. 33, R. 6—Questions which 
will be questions in issue in the 
proposed suit are not to be tried 72 

^O. 33, R. 9 (c)—Agreement 
with advocate, 
fees, in case 
under 01. (c) 

•O. 38. R. 9 


fore judgment 


for payment of 
of success, falls 

t 

Attachment be- 
—Suit dismissed 
in trial Court but decreed 
in appeal — Sureties’ liability 
ceases on dismissal of suit in 
trial Court 

O. 43, R. 1 —Parties 


283<i 


310 


jointly 


owning and enjoying property— 
Appointing a receiver for the 
whole property is improper 179 

^0, R. 1—Order appoint¬ 
ing receiver under R. 1 is judg¬ 
ment within Rangoon Lietters 
lV:ont, GI. 13 139a 

O. 10, R. 1 — Rxocutor failing 
to file inventory required Ijy 
law Four years' income not 
accounted for—Receiver should 
l>e appointed 135a 

-O. 40, R. 1—Court has wide 

discretion in the appointment 
of rocoivors—Appellate Court 
will not interfere lightly with 
Huch appointment 135^> 

~"”0. 41, li. 31—Judgment 

inoroly expressing approval of 
lower Court's judgment contra¬ 
venes R. 31 208 

-(amended by Act 26 of 1920) 


Civil P C 

O. 45, R. 7—High Court cannot 
extend time beyond six weeks 20/ 
0. 47, R. 1—Parties agreeing 
to abide by decision in another 
suit-—Decree passed in accord¬ 
ance with the decision in that 
suit—Decision in the other suit 
reversed in appeal—Reversal 
is good ground for review 189 

‘O. 47, R. 1—-Case decided by 
merely considering whether 
delay in filing appeal should be 
excused—Question whether ap¬ 
peal was really time barred 
not considered—Roview lies 
{Brown, J.) oqc 

* O. 47, R. 5—Case decided by 
two Judges—Review applied 
for—One Judge on leave—The 
other only is to hear the appli¬ 
cation for review {Brown, J.) 205 

I O. 47, R. 7 (2)—Order refus¬ 
ing to re-admit an application 
for review of judgment which 
had been dismissed for default 
is not appealable 204(i 

O. 47, R. 7 (2)—Failure to 
appear on a date by which 


a 

notice was to be returned 
Dismissal is not proper 2045 

Companies Act (7 of 1913), 

S. 109—Mortgage not regis¬ 
tered cannot be repudiated by 
the company itself while it is 
a going concern—It is not a 
substantial question of law 
within Civil P. 0., S. 110 288 

’S. 163—Section merely pro¬ 
vides a rule of evidence o06a 

-S. 1G3 (1)—Notice by Ad¬ 
vocate is not enough 306f? 

Contract Act (9 of 1872), 

-S. 20—Subjoct-matter of sale 

substantially obtained by pur¬ 
chaser—S. 20 does not apply 905 

-S. 23—A transfer inoperative 
under Transfer of Property Act, 

S. 6 (d) is not “ unlawful ” 
within S. 23 1575 

S. 62 Hundi— Suit on— 
Hnndi not admissible, being 
insufficiently stamped—Plain¬ 
tiff may treat it as an agree¬ 
ment to pay 159(2)5 

S. 107—Right may arise out 
of contract 81a 

-S. 107—Re-sale—Right of 

re aslo can only be exercised if 
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Contract Act 

the property in the goods has 
passed to the buyer 
“~S. 187—Servant ordered to do 
particular class of acts—Act 
done in the course of such ser" 
vice—Master is bound 
Court'fees Act (7 of 1870) 

*-S. V (ix)—Suit for redemp¬ 

tion and possession—Value of 
property determines jurisdic¬ 
tion 

Criminal Procedure Code (5 
of 1898) 

—S. 103—Witness helping 
actively in making search— 
Search is legal and presump¬ 
tion arises under Gambling 

Act, S. 7 

S. 103—Provisions of the sec 


81b 


41 


304 


* 


241 


tion apply to searches under 
S. 14, but not to those under 
S. 15, Opium Act 

S. 145—Omission to record 






grounds is not fatal 
—3.162—Statements to police 
are admissible in proceedings 
under S. 476 in cases where al¬ 
leged offence under S, 476 was 
not under investigation when 
such statements were made 
S. 162—Statements cannot be 
admitted unless accused asks 
Court to refer to them 
—S. 162—Provisions of Evi¬ 
dence Act, S. 165, cannot be used 
in contravention of S. 162 

•Ss. 205 and 342—Personal 


170 

177 


113 


60 


74c 


73 


attendance excused—Personal 
attendance for making state¬ 
ment under S. 342 is not neces¬ 
sary 

—Ss. 209 and 210—Magistrate 
has discretion to weigh probabi¬ 
lities of evidence and decide 
whether there is prima facie 
case against the accused—In 
case of doilbt he must not rely 
on his opinion 745 

—S. 236—S. 236 applies in 
cases of doubt as to law appli¬ 
cable 2545 

S. 237—Accused charged 
under Penal Code, S, 452, can- 
uot be convicted under Arms 
Act without proper charge 32 

252—Warrant cases—Once 
the Court is moved, the respon- 


Criminal P. C. 

sibility is with State who alone 
can arrest progress of the case 17 4.^ 
257—Witness for prosecu¬ 
tion examined before charge 
leaving for England—Accused 
requiring him for cross-exami¬ 
nation after charge—Magistrate 
may act under Evidence Act, 

S. 33 248rt' 

*-S. 297—'Beading of passages 

from judgments foe guidance of 
jury is not a misdirection F. B. 685 

-Ss. 303 and 305—'Verdict by 

jury—Answers to questions put 
by Judge showing that jury did 
not understand law on the 
point—Granting permission to 
o-etire again for reconsideration 
—Second verdict though con¬ 
flicting with the hrst should be 
accepted F. B. 68a 

-S. 342—Personal attendance. 


* 


execused—Personal attendance 
for making statement under 
S. 342 is not necessary 
■—S. 342—Section not complied 
with — Accused acquitted — 
Trial is improper and retrial is 
necessary 

•S, 403—Previous application 


73 


19 


for maintenance dismissed for 
default — Subsequent applica¬ 
tion is not barred 

S. 403 — Acquittal under 


328- 


Ss. 419/114, Penal Code—Subse¬ 
quent trial under S. 62 (c). Ke- 
gistration Act, is not barred 
S. 421—Appeal from convic- 


303 


i 4 


& * 

tions on two separate charges 
One summarily dismissed and 
the other admitted—Procedure 
is nob illegal 239ri 

—Ss. 435 and 439—High Court 
has power to interfere with an 
order of discharge at the ins¬ 
tance of private prosecutor 
—S. 439—Order of lower ap¬ 
pellate Court directing com¬ 
plaint under S. 47G on appeal 
from trial Court's refusal to 
make a complaint is not ap¬ 
pealable—Ib may he revised 

-S. 439—Where there has been 

a conviction and a sii|)stantial 


n 


313 


punishment, the High Court 
does not usually interfere in 
revision 


240 
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Criminal P. C. 

*- 3 476-B—Order of lower ap- 

peliabe Court, directing com' 
plaint under S. 476 on appeal 
from trial Court’s refusal to 
make a complaint, is not ap¬ 
pealable—It may be revised 313 

-S. 488—Previous application 

for maintenance dismissed for 
default — Subsequent applica¬ 
tion is not barred 328 

^-S. 494—Warrant cases—Once 

the Court is moved, the respon¬ 
sibility is on the State who 
alone can arrest progress of the 
case 174 

**-S. 497—“ Death or transpor¬ 

tation ” must be read disjunc¬ 
tively : 3 Rang. 538—A. I.R. 

1925 Rang 51=93 I C 65, 
Overruled F. B. 205a 

-(amended 1923), S, 497— 

Powers are nob limited, except 
in cases of death and transpor¬ 
tation for life F. B. 

- -S. 497—Considerations while 

granting bail indicated F. B. 205d 

’-S. 498 Discretion under, 

should be used under excep¬ 
tional circumstances F. B. 205c 

-S. 517—Right to possession 

in dispute between complain¬ 
ant and third person—Oppor¬ 
tunity of being heard should be 
given to other party before 
ordering restoration 322a 

--S. 520—Suspension—The sus¬ 
pension of the order is not a 
necessary preliminary to the 
exercise, by the Court of appeal, 
of the powers conferred by the 
last words of S. 520 3225 

-S. 520—Property made over 

to wrong person—High Court, 
on appeal, can restore possession 
to proper person 322c 

-S. 537—Every failure to com¬ 
ply with mandatory provisions 
does not vitiate trial—Omission 
to record reason at proper stage 
is merely irregularity curable 
!)y S. 537 2485 

-S. 502—Offence under Cl. 2 

of S. 457, I. P. C., committed 
by adult — S. 562 does not 
Jipply 251a 

D 

Decree 

Sotting aside—Perjured evi- 


Decree 

dence given in the case—-This 
alone is not sufficient cause 281a 

--Setting aside—Fraud—Court 

must exercise its jurisdiction 
with care—Fraud must be such 
as prevented the plaintiff from 
placing his case before Court 130a 

-Setting aside — Defendant 

applying for setting aside ex- 
parte Small Cause Court dec¬ 
ree on the ground of fraud— 
Application dismissed for fai¬ 
lure to comply with conditions 
imposed by Court—Separate 
suit for setting aside decree on 
the same ground is barred 1305 

Deed 

-Construction—Bond—In in¬ 
terpreting the terms of the 
bond the provisions of law, 
under which it was executed 
must be considered 3165 

Defamation 

- Sec Penal Code S. 499 

E 

Evidence Act (I of 1872) 

-S. 33—Witness for prosecu¬ 
tion, examined before charge, 
leaving for England—Accused 
requiring him (or cross exami¬ 
nation after charge—Magistrate 
may act under S. 33 248a 

'-S. 63—Both Ss. 35 and 36, 

Stamp Act, apply to secondary 
evidence also 109 

-S. 65—Secondary evidence 

of partition-deed inadmissible— 

Oral evidence can be adduced 
to prove lawful origin of posses- 
sion 203a 

'-S, 70—Mortgage-deed—Exe¬ 

cution admitted—Deed not duly 
attested—Mortgage is invalid 233 

-S. 92—Evidence to vary terms 

of pro-note is nob permissible 327 

-S. 92—Suit on pro-note—De¬ 
fendant admitting his signature 
to the note, but alleging that 
amount figures were subse¬ 
quently forged by plaintiff— 
Burden is on the plaintiff to 
prove that consideration men¬ 
tioned in the note passed 319 

'-S, 92—Sale by registered deed 

—Subsequent contract to repur¬ 
chase, oral or unregistered, can 
be proved only if it is indepen¬ 
dent of the sale transaction 314 
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Evidence Act 

• ’ • 'S. 92 — Money bond 


Oral 


*♦_ 


evidence to show that bond was 
signed as surety is not admissi¬ 
ble 

•S. 92 — Simple mortgagor 
subsequently transferring pos¬ 
session to mortgagee—No docu¬ 
ment executed—Latter assert¬ 
ing it to be under invalid sale 
■to him can plead it as bar in 
redemption : 3 Rang. 243, 

Overruled F. B. 

—S. 101 — Suit on pro-note— 
Defendant admitting his signa¬ 
ture to the note, but alleging that 
amount—figures were ^ subse¬ 
quently forged by plaintiff— 
Burden is on plaintiff to prove 
that consideration mentioned in 

the note passed 
•S. 102—Promissory note bear- 


199 


33 


319 


255 


ing two endorsements, as to same 
payment, of different dates 
Plaintiff must prove that the 
date bringing his suit within 
time is correct 

3,114—Deliberate default in 
payment of revenue as a device 
to defraud mortgagees Initial 
presumption that purchaser re¬ 
presents defaulter arises 289c 

—S. 115—A suit by an original 
owner for recovery of land 
against a bona fide purchaser of 
tne land from a purchaser under 
a pyatpaing from the original 
owner is not maintainable 
■S. 115 —Attestation by minor 


238 


on a sale-deed does not estop 
him from claiming property 
sold 

■S. 155—Former statement— 
Statement made between hear¬ 
ing of suit and its hearing in 
appeal is not former statement 
•3.165—Provisions of S. 165 


108 


247 


cannot be used in contravention 

of S. 162, Criminal P. G. 

Execution 

-Decree binding—Joint busi¬ 
ness by Buddhist husband and 
wife—Part of joint property in 
the name of husband only-”- 
Husband mortgaging it Decree 
in the mortgage suit against 
husband was held binding on 
wife also — Buddhist law 
Burmese 


74g 


Execution 

■Powers of Court—Decree for 
possession of land—Court can¬ 
not order demolition of building 
while delivering possession 
•Power of Court — Objection 


82 


based on agreement prior to 
decree is not maintainable in 
executing Court 

Sale 

See CivilP. 0., O. 21, K. 90 


48 


Fraudulent Preference 

- See Presidency Towns 

Insolvency Act, S. 56 

Fraudulent Transfer 

- See T. P. Act. S. 53 

G 

-Gambling Act (3 of 1867) 

-S. 7 — Witness helping ac¬ 
tively in making search—Search 
is legal and presumption arises 
• under S. 7 

Government of India Act 

(1915) 

-S. 30—After acquisition and 

taking over possession under 
the Land Acquisition Act there 
can be no withdrawal—Property 
must be reconveyed by the Gov¬ 
ernment to the owner to rein¬ 
state him in its ownership 

S. 107—The first (now Chief) 


241 


14 


'*• •t' 


Judge of the Rangoon Small 
Cause Court, Judge when exer¬ 
cising the powers vested in him 
by S. 18 Rangoon Rent Act 
(1920) (S. 20, Act 9, 1925), 

exercises those powers not as 
a Court, but as a persona de- 
signata. and, therefore, his deci¬ 
sion thereunder is not subject 
to the revisional jurisdiction of 

the High Court: A. 1. R 1923 
Rang. 94 F. B., Overruled 

F. B. 

(1919), S. 110 — Mandamus 


1 


119 


\ — - — - r • 

can be issued to eminent persons 
if they are holding public office 
though it cannot bo issued to 
the Governor 3245 

Grant 

--Construction —“Oil” does not 

include gas” 201 

H 

Hindu Law 

--Alienation by guardian—Pro¬ 
perty of deceased held by 
widow for herself and her minor 
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Hindu 

obildran — AlienaMon not for 
legal necesaifcy—Sattiog aside— 
Cause of action arises not on 
the date of death, but on date of 
deed 85 

-Maintenance—Widow’s right 

to, cannot be defeated by will— 
Hindu from the Punjab is 
governed by Mitakshara school 256a 

-Maintenance can be claimed 

in administration suit, but 
aiVears must be claimed in a 
separ<ate suit 2566 

Income-tax Act (11 of 1922) 

-S. 4 (3) — Income from an 

odice held on condition that 
such income would be devoted 
to charitable purposes is not 
esempt although the money is 
spent for such charitable pur* 
poses F. B. 95 

Insurance 

--Coadition in policy, that if 

claim is not brought within cer¬ 
tain time policy will be for¬ 
feited, is valid—But condition 
to be operative, repudiation 
must be proved 196 

Interpretation of Statutes 

-“Oonvenience—It is a mazim 

in the construction of statutes 
that a statutory provision 
should be so construed as not to 
lead to inconvenience 3066 

--Restrictive provision should 

bo strictly construed 306e 

-Bye-laws of public repre¬ 
sentative bodies taxing subjects 
—Although Courts should lean 
in favour of supporting the bye¬ 
laws their language must be 
clear for subjects being taxed 1836 

L 

Land Acquisition Act (1 of 
1894) 

■-^S. 23—Leasehold land—Re¬ 

newal clause has no commer¬ 
cial value 246 

‘-S. 23—Lowering of adjoin¬ 

ing road causing loss of access 
to claimant’s land—Compensa¬ 
tion for loss of access should be 
granted 29 

'-8. 48—After acquisition and 

taking over possession there can 
1)0 no withdrawal—Property 
must bo reconvoyed by Govern- 


Land Acquisition Act 

ment to the owner to reinstate 
him in its ownership 1^ 

Landlord and Tenant 

-One room already leased— 

Second adjoining room obtained 
and both treated as one—First 
lease is deemed as enlarged 1815 

Letters Patent (Rangoon) 

-“Burma Laws Act, S. 13 (1)— 

Rangoon High Court—-Original 
side—'Mahomedan gift—Mahom- 
edan Law will apply 242a 

'01. 11—Original side of the 
High Court has no jurisdiction 
to transfer insolvency case from 
one Court to another 105* 

'^^01. 13—Rejection of an appli¬ 
cation under O. 21, R. 58, Civil 
P. C., is not a judgment 287 

“Cl. 13—Order amounting to 
refusal to join as parties is 
appealable ISOc- 

-31. 13 — Order refusing to 

amend plaint is “ judgment." 154a 

-*01. 13 — Order appointing 

receiver under Civil P. 0., 

O. 40, R. 1, is a judgment and 
so appealable 139® 

^“‘Cl. 13—Appeal from origi¬ 
nal side judgment—Copy of 

decree need not accompany 
memorandum of appeal 20^ 

01. Law ’’ means enac¬ 

ted law, the English common 
law and equity—Published de¬ 
cisions of the Chief Court are 
nob included {Cuiiliffe, J. 
se7Uing) F. B. 45 

~'01. 37—Decree of High Court 
Under S. 01 (3) of Rangoon City 
Municipal Act is not appealable 
to Privy Council 88 

Limitation Act (9 of 1908) 

5 Mistake of pleader is 
not bona Sde unless made in 
spite of due care and attention 
{Bobinson, C. J., and Brown, J.) 20® 

S. 12—Copy of decree not 
necessary for appeal—Time for 
obtaining copy thereof is not 
excluded {Rutledge, C. J., and 
Chari, J.) 20d 

—Art. 7—A motor-car driver is 
an artizan for purposes of Art. 7 279’ 
“—Art. 36—Misappropriation by 
administrator—Time for suit 
against him runs from the date 
of the ascertainment of shortage 
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Limitation Act 

and not frocQ fche da*;© of misap' 
propriafiioD 28a 

A.cb. 91—^Suib bo sob a^ide sale 
by admtnisbcator—Art. 91 ap* 
plioa 1866 

-■Arb 3 . 102 aad 7—Mobor*car 
driver is arbizaa within Art. 7 279 

—Art. 123—A suit by husband 
to recover deceased wife's share 
in her father’s property is bar¬ 
red if brought 12 years after the 
death of her mcther 143<:; 

--Art. 144—Oo-heir alienating 

oommon property without 
other’s consent—Time runs from 
date of alienation 163 


—-Art. 151 — Letters Patent 
(Rang.), 01. 13—Rangoon High 
Ocurt appellate side Bales, R. 5 
—Appeal from original side judg¬ 
ment—3opy of decree need nob 
accompany memorandum of 
appeal 20 ^ 

—“Arts. 153—183—Articles do 
nob apply to Insolvency Acts 263a 

Lower Burma Land and 
Revenue Act (2 of 1876) 

*S. 19 — Rules by Local 
Government, Ch. 9, R. 52(1)— 
Person ejected from State waste 
land has no right to sue in civil 
Court for declaration of title 236 
Rules under, R. 09—Use of 
grazing ground for purposes 
other than grazing—Proof as 
to the ground demarcated and 
markel with boundary posts must 
be strict—Procedure indicated 59 


IVl 

^Mahomedan Law 

“Gift or settlement—Creation 
of vested remainder in favour of 
unborn person is invalid though 
made through a trustee 2126 

^Wakf—Wakif must divest 
himself of property in order to 
validate wakf 125 

Master and Servant 

“Servant ordered bo do parti¬ 
cular class of acts—Act done in 
the course of service—Master 
is bound 41 

Mesne Profits 


Measure of—The rental value 
of tha^ land is the only really 
fair oritarion of the measure 

of mesne profits 116 


1927 Indexes (Rang.)—3 & 4 


Mortgage 

— dale or mortgage by condi¬ 
tional sale—Oral agreement to 
allow repurchase within two 
mocths—Transaction is not a 
mortgage by conditional sale 132 

N 

Negotiable Instruments Act 
(8 of 1919) 

'*3. 28—All partners of a firm 
signing a promissory note per¬ 
sonally—One partner adjudi¬ 
cated insolvent in firm's name 
and making composition with 
creditors—Tiability of other 
partners under the pro-note 
is absolved 99 

_ O 

Opium Act (1 of 1878) 


— 8 s. 14 and 15—Provisions of 
Criminal P. C., S. 103, apply to 
searches under S. 14, but nob to 
those under S. 15, Opium 
Act 


170 


P 

Paper Currency Act (10 of 
1923) 

■ ~ 8 . 25—Huudi payable to bear¬ 
er one day after sight, does nob 
contravene the provisions of 
S. 25 15'J(2)a 

Part performance 
‘-■Doctrine applies even as bet¬ 

ween vendee and third person 234a 
' ■ -Simple mortgagor subsequent¬ 

ly transferring possession to 
mortgagee — Ko document exe¬ 
cuted— Latter asserting it to be 
under invalid tale to him can 
plead it as bar in redemption : 

3 Rang. 243, Overruled. FB 33 
Pauper suit 

- See Civil P. C.. O. 33. 

Penal Code, (45 of 1860) 

- 8 s. 83 and 80—Drunken *men 

attacking either the person or 
tho property—-Any meml)or of 
the public has thcrighb of pri¬ 
vate defence 121 

-Ss. 9.3 and 490 — Statement 

that lender of money to a news- 
paiier is “ leading the paper by 
the nose” is not an offence 436 

—S. 99 — Drunken men attack¬ 
ing either tho person or property 
of another —- Any member of 
public has the right of private 
defence Cl 21 
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Penal Code 

-S. 376—Rape—It is unsafe to 

rely on uncorroborated testi¬ 
mony of the woman 67 

-S. 415—Advance obtained for 

purchase of motor on its secu¬ 
rity—Car already mortgaged to 
another — Omission to disclose 
the mortgage is cheating 2395 

-S. 452—Accused charged under 

Penal Coie, S. 4o2 cannot be 
convicted under the Arms Act 
without proper charge 32 

-S. 457, Cl. 2—■Otfenca under 

the cliuse committed by adult 
—S. 562, Criminal P. 0., does 
not apply 254a 

^-Ss. 497 and 498—Man and 

woman living together as hus¬ 
band and wife—Presumption of 
marriage arises even though 
they belong to castes which 
ought not to intermarry—‘Fac¬ 
tum valet applies 261 

-S. 499—Defamation of a news¬ 
paper which is not a person is 
not an otlence 43(z 

Petroleum Act (8 of 1899) 

-Oil does not include gas 20L 

Practice 

-Hvidonco — Appreciation — 

Finding of fact based on demea¬ 
nour of witnesses should not 
1)0 lightly set aside on appeal, 
bub where finding is based on 
supposed discropanel03, Court 
of first appeal can give its own 
lindings 200 

-ProoeJonbs — JuJginonts of 

foreign Courts aro not l)inding lS3f' 

-L^loading-5—Suit for share in 

l)arbnorshi p—Olaim liasoJ on 
plaintilT's being a partner— 
Plaintiir, really iX^si^tico of 
partner cannot siiocoaJ 118 

— Piocedenbs — Rangoon Higli 
Co’.irt is not absolutely bound to 
follow the decisions of the IjDWOi* 
liurina Gliief Court—Such cloci* 
sioris aro only conditional 
authorities of highest value— 

Pi inclplo of stare deci-:is shoui<l 
ho lully applied bo such dooi- 
sions -f., (I t i 

FB 4a 

-I'recedonts — Decisions of 

Chief Court of IjQwer J.lurma 
are hindingotj Courts siibordi- 
t:ato to ilighOeiirb unless dis- 


Practice 

sented from or overruled by 
High Court FB 4 c 

Presidency Towns Insolvency 

Act (3 of 1909) 

8 . 7—Creditor cannot apply 
Under S. 7 to set aside a transfer 
by an administrator—His re¬ 
medy is by suit 284c 

'-~S. 29 — Rangoon High Court 

Insolvency rules, R. 154—Com¬ 
position scheme“‘Paymenbs to 
be made through trustee—Court 
cannot substitute Official Assig¬ 
nee for trustee 176CI 

-Ss. 29 and 39—Courts should 

not approve the scheme and 
refuse discharge although 
scheme is beoehoial to creditors 
if insolvent is guilty of mis¬ 
conduct 1765 

Ss. 36 and 56—Only assignee 
can apply 284a 

-Ss. 36, 55 and 56—Sections do 

nob apply bo cases where the 
estate of a deceased is being 
administered in insolvency 2845 

-“3. 39—Insolvent ontering into 

huge building business bub no 
accounts kept**Disobarg 0 should 
bo refused — Decree in favour of 
Receiver without security for 
its satisfaction is nob proper 1265 

-3. 52—Trust explained— 

Goods entrusted to commission 
agent do not pass but conver¬ 
sion of goods into money passes 
to Official Assignoo 140a 

-3. 52—Money on insurance 

recoivod l)y agent is in same 
category as received on sale of 
goods —Insurance money becom¬ 
ing duo only on insoU'ency and 
death—Owner of goods has no 
claim to it 1405 

--3. 52—Commission 'agent in 

possQssion of goods nob repu¬ 
ted owner within S. 52 (2) (c) 133 

-3s.-56, 17 and 52 (2) (aj—Pre- 

perty acquired after adjudica¬ 
tion and before discharge— 
Dealings in respoct of such pro¬ 
perty immovable or moveable 
with third person bona tide 
and for cutisideration are valid 
as against Official Assignee 190a 
——S. 56—Fraudulent preference 
—Onus is on party alleging 
fraud — Transaction brought 
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105 


Presidency Towns Insolvency Act 
by pressure—There is no frau¬ 
dulent preference 1906 

-Ss. 58 (5)—S. 68 (5) applies 

only when the Oflicial Assignee 
is vested with insolvent’s pro¬ 
perty under S. 17 after adjudi¬ 
cation 

-S. 86—Official assignee re¬ 
fusing to take action—Creditor 
should appeal ^ 284d 

-Ss, 90 and 3—Original Side 

of the High Court has no juris¬ 
diction to transfer insolvency 
case from one Court to another 105 

-S. 103—Charge for an offence 

under the section must be 
proved without doubt l26a 

Principal and Agent 

*-Agent’s authority to act for 

principal discussed 306c 

-Younger brothers appointing 

the eldest as attorney to manage 
their share of joint property— 

Such attorney constitutes their 
agent and cannot be held to 
restrict their proprietary rights 157(t 

"-Fraud of agent within scope 

of employment is fraud of prin¬ 
cipal 496 

Probate and Administration 

Act (5 of 1881) 

-'Ss. 78 and 79—Bond assigned 

without surety’s knowledge— 
Surety is not bound—Comuiis- 
aioQor's report does not bind 
surety unless latter has Oi)p:)r* 
tunity of testing it 286 

—-3. 90—Suit to set aside sale 
by aiministrator—Art. 91, Limi¬ 
tation Act, applies 1866 

■■—'S. 146—Misappropriation by 
administrator — Time for suit 


original 


496 


286 


Promissory-Note 

of ^ayer is to sue original 
payee for refund 161(1) 

Provincial Insolvency Act (5 
of 1920) 

* —S. 5 — Original Side of 
High Court has no jurisdiction 
to transfer insolvency case from 
one Court to another 10c 


105 


'3. 27 (2)—Court can enlarge 


time for discharge even at the 
instance of petitioning creditor 136 

— S. 33—No limitation is pres¬ 
cribed—Insolvency Court has 

to use discretion 2636 

—*3. 33—Creditor not proving 
debts for five years—No expla¬ 
nation given—Debt time barred 
—Application should not be al¬ 
lowed 263c 

43 and 37—Adjudication 
annulled by Court suo motu— 
When annulling adjudication, 
Court must give specific notice 
to interested creditor, if any 173 

Provincial Small Cause 
Courts Act (9 of 1887) 

— S. 15—Suit for compensa¬ 

tion for deficiency in land pur¬ 
chased is small cause 90a 

—3. 2>—Case decided on as¬ 
sumption against evidence in 
the case — High Court would 
interfere 159(1) 

-3cb. 2. Art. 8—Money paid 

for enjoyment of trees is not 

rent 91 

-3ch. 2, Art. 3I—A suit for 

produce of land forcibly taken 
is of small cause nature 2G2a 

-3ch. 2, Art. 31 —■ Suits des¬ 
cribed are of the nature of suits 
for an account 2G26 


against him runs from the date 
of ascertainment of shortage and 
not from date of misappropria¬ 
tion 28it 

I^romissory-Note 

■ ‘See also Evidence Act, S. 92 
'Execution admitted but con¬ 
sideration partly donioi—Oir- 
cutnstance such as fraud must 
be proved 

Suit OQ, by indorsee—No in¬ 
dorsement as to payment—In* 
dorsee is entitled to sue—If the 
instrument is discharged, remedy 


Rangoon City Municipal Act 
(6 of 1922) 

--S. 80—So far as “ property 

taxes” are concerned recovery 
of arreirs can bo directed 
in manner prescrliied by Burma 
Land and Revenue Act, Ss. 46 
and 47 — To a sale under 
Ss. IG and 47, S. 48 applies un¬ 
less a purchaser colludes with 
defaulter, (Cluiri, ■/.} 2S96 

-^Ss. 80, (3) (iv) and 80 — 

Machinery and plant can bo 
taken into account in assessing 
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Rangoon City Municipal Act 

a buikding — Owner is res¬ 
ponsible for extra assessment 
for machinery although ib be¬ 
longs to tenant I6i 

--3. 80—Assessment of rice mills 

—Contractor’s theory should not 
be the sole test—Hypothetical 
tenants’ theory should be fol¬ 
lowed if applicable 161(2) 

-S. 86—Machinery and plant 

can be taken into account in 
assessing a building—Owner is 
responsible for extra assessnaont 
for machinery although it be¬ 
longs to the tenant 

--S. 91 (3)—Disregard by com¬ 
missioner of provisions to be 
followed in deternaining annual 
value—Question as to basis or 
principle of assessment arises 123& 

*-S. 91 (3) — Decree of High 

Court under S. 91 (3) is not 
appealable to Privy Council 88 

-S. 194 — Burma Land and 

Revenue Act, S. 46—Applica¬ 
bility — A purchaser at a sale 
for arrears of municipal taxes 
payable to tlie Corporation of 
Rangoon does not take the 
property free of encumbrances 
in all cases. S. 46, Burma 
Land and Revenue Act, can 
only apply where the dues 
to the municipality are in the 
nature of the land revenue or 
land rate in lieu of capitation 
tax 289a 

3ch. 2, Oh. 15, R. 2 and 
Ss. 178, 230, 232 and 235—R. 2 
is ultra vires—Courts are nob 
debarred from declaring it ultra 
vires I83a 

-Sch. 3, Gh, 2. Cls. 5, 6 and 7— 

Guiniuissionor cannot enhance 
assessment in dealing under 
Cls. 5 and 6—If onbaucemenb 
id thought necessary notice to 
owner of property about on- 
hancomont must be served 123a 

Rangoon High Court Rules— 

Arbitration—Any one arbitra¬ 
tor can on behalf of himself 
an<l tl)o other send the award 
to tlie Court 197a 

-Appellate Side Rules, R. 5— 

Appeal from Original Side jodg- 
niont—Copy of decree need nob 


Rangoon High Court Rules 

accompany memorandum of ap¬ 
peal 

Rangoon Municipal Act (3 of 
1888) 


20e 


S. 121 — Committee is em¬ 
powered to have reasonable 
access bo the lands for its ser¬ 
vants for scavenging purposes 60 

Rangoon Rent Act (2 of 1920). 

*8. y—Money paid as salami can 
be reoovered by tenant by a 
regular suit 298 

-3.18 — (Burma 9 of 1925), 

S. 20 — The first (now Chief) 

Judge of the Rangoon Small 
Cause Court when exercising 
the powers vested in him under 
the section exercises those 
powers nob as a Court but as a 
persona designata, and therefore 
his decision thereunder is not 
subject to the revisional juris¬ 
diction of the High Court • 

A I R 1923 Rang 94 (FB), 
Overruled FB 1 

(y of 1925), S. 10—’Ejectmonb 
suit filed during the continu¬ 
ance but heard after expiry of 
the Act—Suit cannot be suc¬ 
cessfully resisted by tenant 18la 

Rangoon Small Cause Courts 
Act (7 of 1920) 

Sch. 1, li. 78 Defendant ap¬ 
plying for setting aside ex-parte 
decree on the ground of fraud— 
Application dismissed for fai¬ 
lure bo comply with conditions 
imposed by Court — Separate 
suit for setting a^ide the decree 
on the same ground is barred 1306 

Rape —See Penal Code S. 376 
Receiver— See Civil P. 0 , O.‘40 
R. 1 


Registration Act (16 of 1908) 

"8. 17—Dooument nob itself 
creating bub merely reciting a 
previous anangement as to par¬ 
tition, is admissible without 
registration to prove that parti¬ 
tion 406 

S. 17 (l) (d )—Document em¬ 
bodying lease for two years 
signed only by lessee—It is a 
lease within S. 2 (7) though not 
under S. 105, Transfer of Pro¬ 
perty Act 169 

-S. 49—Secondary evidence of 

partition-deed inadmissible— 
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Registration Act 

Oral evideocd can be adduced 
to prove lawful origin of posses¬ 
sion 203a 

•ds. 77 and 73—Suit; to compel 
legistration does not lie inde¬ 
pendently of S. 77—Refusal to 
register by Sub*Registrar and 
application to Registrar are 
conditions precedent to such a 
suit 83 

•S. 82 (c)—Acquittal under 
Ss. 419/114, Penal Code—Sub¬ 
sequent trial under 3. 82 (o) is 
not barred 303 

-3. 83—“May*’ in S. 83 should 

be read as "must be”—Prosecu¬ 
tion under S. 83 cannot be 
commenced by private person 
without permission under S. 83 
Revision 

—SeeOivil P. 0., S. 115 
Riparian Owner 

-■Hemedy for obstruction to the 

right of water is not limited 
to a case where obstruction is 
on defendant’s land 


61 


171 


Specific Relief Act (1 of 1877) 

■3,9—Suit for possession against 
trespasser based on possessory 
title can be brought apart from 
S, 9 2346 

—3. 9—Person in possession 
claiming under lawful title dis¬ 
possessed—Defendant having no 
title—Suit lies apart from S. 9 2036 
S. 9—Possession and mesne 
profits decreed—Decree as to 
possession should be allowed to 
stand 142 

““"S. 14—Subject-matter of sale 
substantially obtained by pur¬ 
chaser—3. 20, Contract Act, does 
Dot apply 906 

3. 45 — Election commis¬ 
sioners—High Court has juris¬ 
diction to enforce them to do 
certain act, but not unless their 
decision in election matters is 
perverse or unreasonable 324a. 

■p*S. 45 — Mandamus can be 
issued to eminent persons if they 
are holding public office though 
it cannot be issued to the 
Governor 3246 

3. 55—Case one of trespass— 
Party should sue for possession 
before asking for injunction 257 


Specific Relief Act 

-S. 55—Remedy for obstruction 

to the right to water is not 
limited to a case where obstruc¬ 
tion is on the defendant’s land 

Stamp Act (2 of 1899) 

'-S. (4) (1) and Art. 27—Certifi¬ 

cate of debenture stock is not a 
debenture within Art. 27, but is 
an instrument completing a 
mortgage transaction within 

S. 4 (1) FB 

Ss. 35 and 36—Both apply to 


171 


*■- 


secondary evidence also 

Art. 27 — Debenture either 


376 

109 


creates or acknowledges a deMi 

FB 

—Art. 27—Certificate of deben¬ 
ture stock is not a debenture 
within Art. 27 P'S 


37a 


376 


Suits Valuation Act (7 of 1887) 

*-S. 8—Suit for redemption and 


possession—Value of property 
determines jurisdiction 

Surety 

- See Civili P. C., S. 145 

T 

Trade-mark 

Oevioe nob actually copied 
Name adopted so as to pass^ off 
as the goods of the rival—Right 
is infringed 

Transfer of Property Act (4 of 
1882) 

Ss. 3 and 6 (e)—Right to 

mesne profits is actionable claim 
—If accounts are to bo taken to 
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BA.NGOON HIGH COURT 
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Full Bench 

BCTLEDGE, C. Jm HEALD, CHAKI A3SD 

Maung Ba, JJ. 


H. A. ^ 212 —Appellant. 


V. 

Kilyohoy —Respondent. ^ 

Civil Reference Ko. 1 of 1926. ^e^decl 
on 27th April 1926, arising out of Civil 
Rev. No. 135 of 1925. 

:i: « Civil P. C.. i*’. \\ 5 —Government of India 
Act, S. 1(^1—liangoo^t Rent 

1920) S. 18 and (Burma 9 of 19io), s 20. 

A. 1. R.1923 Rang. 94(F. B.) Overruled. 

The first (now Chief) Judge of the Rangoon 
Small Causes Court, when exercising the powers 
vested in him bv S. IH of the Rangoon Rent Act, 
1920 (S. 20 of'Act 9 of 1925) exercises those 
powers not as a Court but as a persona designate 
and therefore his decision thereunder is not 
subject to the revisional jurisdiction of the High 
Court: A. I. A. 1926 Rang. 25, Foil. ; A. I. R. 
1923 Rang. 94 (F. B.) Overruled. (P. 3, C. 2] 

Auzam —for Appellant. 

S. M. Bose —for Respondent. 


Order of Reference. 

Heald, J. —Applicant, who is Man¬ 
aging Trustee of the Bengali Mosque in 
Rangoon, applied to the Rent Collector 
for a certificate that the standard rent of 
two stalls, which were in the occupation 
of respondent, was Rs. 4-8*0 a day. 

The Controller granted a certificate 
but certified the rent as Rs. 2-8-0 and 
not Re. 4-8-0 a day. 

Applicant questioned the decision of 
the Controller and referred the matter 
to the First Judge of the Court of Small 
Causes under S. 18 of the Rangoon Rent 

Act 


The Judge said that he saw no reason 
to differ from the Controllers finding 
and dismissed the application. 

Applicant now asks me to revise the 
order of the Small Cause Court Judge and 
the question arises whether or not this 
Court has power to revise such an order. 

That question was raised in the case 
otM.E.Moolla v. S. B. Jandass (1) 
and a Full Bench of the Chief Court 
decided it in the affirmative. Doubts 
have, however, been cast on the correct¬ 
ness of the judgment in that case by the 
decision of a Full Bench of this Court in 
Mohidecu v. Bukshi Bam (2), and tho 
concluding passages in the judgment of 
the Full Bench in Municipal Corpora' 
tion V. A/. A. Shakur (3) suggest that the 
question whethei* tlie First Judge of the 
Court of Small Causes, Rangoon, in 
deciding references under S. 18 of the 
Rangoon Rent Act. 1920 (wliich corres¬ 
ponds to S. 20 of the Rangoon Rent Acc, 
1925), acts as a Court or as a iiersona 
designata sliould be reconsidered. 

I therefore refer, for the decision of a 
Bench of two Judges or of a Full Bencli 
as the Chief Justice may direct, the 
following question : 

Has this Court jurisdiction to revise decJMons 
of the First Judge of tho Court of Small Cau.-y*s 
Rangoon, iu respect of references under S. 18 of 
the Rangoon Rent .Vet 1920 ? 

Opinion 

The qne-.tion referred for the decision 
of this Bencli is : 

Has this Court jurisdiction to revise decisi'r-. 
of tho First Judge of tho Court of Small Causes. 
Rangoon, in respect of references under S. 18 < i 
the Rangoon Rent .\« ‘t, 1 920 ? _ ^ _ _ 

(1) A. 1 . R. 1923 Rang.'ui (P. B.). 

(2) A. I. R. 1926 Rang. 33 Rang. ILO 
(F.B.). 

(3) A. I. R. 1920 Rang. 25=^3 Rung. 560 (F.B.) 


1927 R/1 & 2 
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A Full Bench of the late Chief Court 
of Lower Burma held that the orders of 
the Chief Judge of the Court of Small 
Cause=i, Rangoon, in references under 
S. 18 of the Rangoon Rent Act, 1920, 
were subject to revision hy the Chief 
Court, M. E. Moolla v. S. It. Jandass (l) 
It is clear from the judgment of the 
learned Chief Justice in that case that 
the basis of the decision was that the 
Rent Controller, when exercising the 
powers conferred on him l)y the Ran¬ 
goon Rent Act, acts as a Court subordi- 
nate to the Chief Court and that a 
fortiori the Chief Judge of the Rangoon 
Small Causes Court in dealing with 
references from the decisions of the Rent 
Controller acts as a civil Court and as 
s\ich must be sui>ordinate to the Chief 
Court. The vovisionary powers of the 
Chief Court in respect of the decisions of 
the Rent Controller under the Rangoon 
Rent Act were not in the case, last 
cited, directly in question, hut when that 
matter did arise (or decision, a Full 
Bench of this Court held that the Rent 
Controller was nob a civil Court and 
tliat this Court had no jurisdiction to 
interfere with the decision of the Rent 
Controller in revision, either under 
S. 115 of the Civil Procedure Code or 
under S. 107 of the Government of India 
Act : K. .1. M. Moliider.n v. Bukshi liavt 
(2J. In a later case another Full Bench of 
the Higli Court hold that the Chief Judge 
of tlio Court of Small Causes, Rangoon 
exorcising the powers conferred on him, 
hy S. 11 of the RanLOon Municipal Act 
(Burma .\ct \ I of 1922) acts as a iJcraona 
ilesignata an<l not as a Court : The Miiui- 
Cl pill (.'orjioyntioii of Rnnfjoon v. M. A. 
Shuhiir i'A). The w<irding of the relevant 
secliotjs in both the Acts (the Rangoon 
Ivont .\ct and tlie Rangoon Municipal 
Act! similar and it is, lliorefore, in our 
f)pinii>ii. no(f'"-ars to rcccjnsidei’ that 
Full Bench decision of tlie late Chief 
Conn, in the light, of 1 hesc later decisions. 

'I'lio r<dovant sect ions relating to the 
f’lix t ions aiui powers r)f tlu; I’ir.st. .Judge 
t|-|<^-.v 1 ho (Ihief -Indge) of the Raiigot)n 
Small (lan.-f! (Join t are Ss. IS, 22 and 2-^ 
of the Rangoon Ri(*nt Act (I-inrina Act 2 
f)j I'.tgt)). 2 his Aot. lias heeii repealed 

and replaced hylhirma Act 9 i,f Jpo.j, 
l>nl. Ss. IK, 2 l and 2-» have; hean ro*on* 
iicfol as Ss. lO. 2l and 2.') in | he new 
.\ct. 


Sections 18, 22 and 23 run as follows : 

Section 18 If the decision of the Controller fixing 
the standard rent for any premises is questioned, 
a reference shall lie to the First Judge of the 
Court of Small Causes, Rangoon, or the Judge of 
such other Court as the Xx)cal Government mav 
by rule direct. A copy of the order of the Con¬ 
troller shall be filed with the petition of reference. 
The petition of reference shall bear a Court-feo 
stamp of 8 annas. Any such reference shall be 
filed within thirty d.»ys from the date of tho 
order passed by the Controller. The time taken 
in obtaining a copy of tho order of the Controller 
shall be excluded in computing the period in 
which the reference must he filed. The decision 
of the First Judge of the Court of Small Cause.-« 
Rangoon, or the Judge of such ether Court, as 
aforesaid, shall be final. 

Section 22 (1)—The Local Government may 
inake such rules as it thinks fit, for the purpose 
of giving eflect to the provisions of this Act. 

(2) Without prejudice to the generality of tho 
foregoing provision.*, such rules may— 

(а) regulate the procedure to be followed in 
enquiries by the Controller under this Act : 

(б) direct that such enquiries shall be con¬ 
ducted so far as desirable iu private ; 

(f) direct that references from decisions of the 
Controller shall be to the Judge of any Court 
other than the Court of Small Causes, Rangoon ; 

(«/) orescribe a scale of costs and fees and pro¬ 
vide for tho charging or remitting of costs aifd 
fees. ♦ 

Section 23—In disposing of references from 
the decision of the Controller, the Judge shall 
follow, as nearly os may be the procedure laid 
down in the Civil Procedure Code, for tho regular 
trial of suits. 

With reference to the functions and 
powers of the Rent Controller and the 
First (now Chief) Judge of tho Rangoon 
Small Cause Court tho learned Chief 
Judge of the late Chief Court in the Full 
Bench judgment above referred to said : 

The ConirolltT's duty is to fix the standard 
rent which is declared ordlnnrilv to be the rent 
;*t winch the premises were let Jti the Isfc April 
1018 ; he is given further powers in certain cases 
of fi.xing the standard rent at such amount as 
having regard to the provisions of the Act and 
the ei rcumstanccs of the case, lie may deem just. 
He may. for instance, fix the rent higher than 
that which was payable on the 1st April 1018. 
when, in his opinion that rent was unduly low. 
He is given authority by written order to re<iuire 
any person to furnish him with pariiculurs as 
to the rent that had been previously payable. Ho 
may require him to produce his accounts aud rent 
lecfipts, etc., for insi>ectiou. He is given power to 
summon and enforce tho attendance t«f witnesses 
and compel tin- production of documents by tlm 
same means and so far as may be in the .sutn«‘ 
maimer as is provided in the ca.se of a Court by 
tlie ('(.do of Civil Procedure. 1!>0S. Ho ha.s to 
deeid** on a civil dispute a.* to proprietary rights 
lictwci'ii tlie laiidli.rd and the tenant, and it is t'> 
my mind clear that in so d(..ing bo is given, al- 
tlniijgli not in express language as tho I’resident 
i.s given in Calcutta by Rule 24 of the rules made 
ninhrr that Act. all the powers that a. civil Court 
could possess. In my opinion, therefore, so far 
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as the Controller is concerned, it must be held 
that he is acting judicially in the exercise of a 
civil jurisdiction and that he must therefore be 
held to be a civil Court, and in the absence of 
anything in the Act to the contrary, he must 
therefore be held to be a Court subordinate to 
this Court. As regards the First Judge of the 
Court of Small Causes, he also acts as a judicial 
tribunal to revise the order of the Controller. In 
disposing of references he is direct-^d by S. ‘23 to 
follow, as nearly as may be, the procedure laid 
down in the Civil Procedure Code for the regular 
trial of suits. It is opeu to him to take further 
evidence and to call for further documents to en¬ 
able him to deal fully with the matter. It is 
true that the power is conferred on the First 
Judge of the Court of Small Causes and not upon 
any Judge of that Court, and that the power is 
not conferred, as it is in the Calcutta Act in the 
case of premises situate outside Calcutta, o)i the 
principal civil Court of original jurisdiction in 
the district. But that alone is not sufficient to 
show that he is merely a persona designata a»- 
pointed for a special purpose, or to show that he 
is acting merely in a ministerial or administra¬ 
tive capacity. He will decide questions of civil 
rights in the same manner as a Court exercising 
civil jurisdiction would do, and in my opinion ho 
must be regarded as a civil Court and as a Court 
subordinate to this Court. S. 18, no doubt, pro¬ 
vides that his decision shall be final, but there is 
nothing to show that this expression is used iu 
any other meaning than iu its ordinary legal 

meaning, viz., that his order shall not be appeal¬ 
able. 


With great respect we cannot agree 
with the learned Chief Judge as to the 
i^erence to be drawn from a considera¬ 
tion of the provisions of the Act. It may 
be that the Act intended that the Rent 
Controller and the First Judge of the 
Rangoon Small Causes Court should exer¬ 
cise judicial or quasi-judicial powers and 
should discharge their function in the 
same manner^as a judicial tribunal, but. 
in our opinion, this does not necessarily 
ffiean that these authorities are “Courts”: 
see Vijiarafjhavulii Pillaij v. Theago- 
>'ai/a Ohctttj (4). A legislative direction 
that the newly-created authority or the 
authority invested with nowly-crcated 
powers should act in the same manner as 
judicial tribunals, and should as far as 
possible conform to recognised judicial 
procedure, might be taken as suggesting 
inference exactly contrary to that 
th by the learned Cliief Judge. In 
concluding portion of our judgment 
m i’/ie Municip<il Cofparation of liaii- 
Ooony. M. A. Sfioknr (y). wo said : 

... .. by an Act of tlio l.egishitnre a new 
i^rity is constituted for the niirpo.so of tieter- 

concern5 njj rij'hts which irr 
creutioiis of tlu> Act and u Judyc 
- Oflioer of n Court, us d t.^tinct from 

[1915] 38 Mad. 581-25 I. C. 310—27 M- 
L. J. 227. 


the Court itself, is directed to perform the func¬ 
tions of the newly-created authority then it must 
be presumed, unless the contrary is expressly en¬ 
acted or necessarily implied, that the intentiou 
of the Legislature was that the Judge or Presid¬ 
ing Officer should perform those functions as a 
person.^ designata and not as a Court. Such a 
presumption is stronger in the case of a Court 
like the Rangoon Small Causes Court which con¬ 
sist of a plurality of Judges, when onlv one parti¬ 
cular Judge is invested with the new powers. 

We are still of that opinion and we 
think that the First (now Chief) Judge of 
the Rangoon Small Causes Court, when 
exercising the powers vested in him hy 
S. 18 of the Rangoon Rent Act, 1920 
(S. 20 of the jiresent Act), exercises those 
powers not as a Court but as a persona 
designata. 

Our attention has been drawn to cer¬ 
tain cases decided by the Calcutta High 
Court : Balakrishna v. .4.7i. Bog (5) ; Kalt 
Dasi V. Kauai Lai De (6); Ckatterjee v. 
Tribedi (7); Indian Engineering & Motor 
Co. V. Gladstone Wi/lie&.Co. (8); Allan 
Bros. V. Bondo (9). It is assumed in these 
cases that the Rent Controller and the 
President of the Calcutta Improvement 
Trust, when exercising powers vested in 
them by the Calcutta Rent Act, are 
“Courts.” In the case of K. A. M. Mohi- 
deen v. Btikshi Ram (2) the difference'in 
the wording of the clauses of the Letters 
Patent creating the Calcutta High Court 
and the Rangoon High Court was pointed 
out; but in tlie view wo have taken that 
the First (now Chief) Judge of the Ran¬ 
goon Small Cause Court acts as a persona 
designata and not as a “Court,” when 
exercising tho fiowcrs conferred on him 
hy 8. 18 of tho Rangoon Rent Act of 1920. 
it is not necessary to lay any stress on 
this distinction or to consider tho extent 
of the powers of the Rangoon High Court 
as compared with tliose of the Calcutta 
High Court. Wo thoiefor© answer tho 
question relerrod to us as follows:— 

This Court hii'; no jjiri-^diction to rovi^ tlie. 
deeixions of tho First (now Chief) Jiidgo of the 
Court of Small C-ausux in respect of reference 
under S. US of the Riiigoou R.'iit .Vet. l'J20. 

Refcrem e attsn e red in netnitiL'e. 


(5) ri'>2l] 28 C. \V. N. :^ 0 . 

(i;) [1921] 20 C. W. N. 52. 

(71 A. 1. R. 1922 C;il. 127^19 Cal. 52s. 
(H) [1921] 20 C. W. N. 102. 

(9) A. I. R. 1023 Cal. 109 — 19 Cal. 931. 
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Full Bench 

Kutledge, C. J., Heald, Carr, Duck¬ 
worth, CuNLiPFE, Chari, Das, Otter 
AND Maung Ba, J.T. 

In rc, Mija —Appellant. 

V. 

Ma Thein —Respondent. 

Civil Refei'once No. 10 of 192G, Decided 
on 12th July 1926. 

;f: (a) Practice — Precedents—Rangoon Ifiyh 
Court is not ab:>olutely bound to follow the deci- 
dons of the Lower Burma Chief Court—Huch 
decidans are only eonditional authorities of high¬ 
est value — Princi])ic of stare decisis should be 
fulhi aj>i>Ued to such decisions {Cunli jfc, J., dis¬ 
senting). 

{Per Full Dench. Cuuh JJe. J., d^ssen^tng): The 
decisions of the Chief Court of Lower Burui.a arc 
not absolute authorities binding the High Court 
oQ either the Origiii.al or Appellate Side, inas¬ 
much as the Chief Court cannot lie held to be .a 
Court of co-ordinate jvirisdiction with the High 
Court. The decisions, however, of the Chief 
Court are conditional authorities of the highest 
value to which the greatest weight and respect 
must bo attached. »The Judges of the High Court 
should not consider themselves free to set those 
decisions at naught except for the best and most 
urgent of reasons and the principle ofslare decisis 
should be applied to these deeisionsin no narrow 
or technical spirit. IP. 5 C. l.P. (j C. 2j 

J‘er Cnnli jj'e, J. —'I'lie true test to be applied 
ill solving the qin -tioii whether the decisions of 
the Chief Court are biiuling on the High Court 
is to reg.ir<l both the pi'*.'SJUt lligii Court and the 
old Chief Court Irnm llu. point t>f view t.f their 
main civil and eriininal juris«lictioii and aPo 
fiom the noiiit of vi.-w «>{ tluir •-latu- in relation 
^o the Court of aiipeal iiiunediately above thein^ 

The dinereiire between a Court of R *eor<l and a 
Court, not of Ree<>ril ^h >ul<l not affect in any way 
at all the legal value of a tribonal's deeisioii. T'hn 
territorial jurii:dietii.ii dne- net ajipoar to influ¬ 
ence tin-status of a (Jourl oneway or the other 
and looked at from this point of view the t'hief 
Court is co-ordinate to the High Court, and the 
High Court gonerallv is b nind by ilie authuriz.d 
reports of the late Chief Cxiirt of T.ower Burma. 

IP. 10 C. 1. p. 11 c. Ij 

(6) J.eticrs I'atent (Jiungoon), Cl. 17—“/.nif” 
i/icans eua^ tcii Unr. the Pnglish I’omfnon J.aw and 
F.rjuihj—Published flvcisions of the Chief Court 
are nut inclftded (<'u»il' J)'e, J., disscntingi. 

The woril ‘"J/iw” as Us-d in el.atse 17 of the 
Letter.-} i'.it.-ut, merely means lie- legal eiiaet- 
•neiiis nf 111. linlian and Ihinne-i’ 1 .tgi-lature-, 
the I-b.i'li li C .mmou l aw and l-aiuily, ete.. 
vvliir-li \\,i> ajipUed 1 a ih" late t hief l.uurt of 
l.ow.-r Ijiinini. It e-innot of iiee< .•'.-•ity lie read as 
I > im lnde ilie |)Ulih.-h.:<l tleeisions of that Court, 
v.Jiii *1 .fc-.-i-.iuijv, niifil merged in an enaetinenl, 
or II.. -d !'■ nuKlify or reiie.il any eriaetnient. are 
I; t, trnllv sp«'along. l.iw. SVliat tl;e clause 
Hi. ai;l w.v-. ih.il tin iii'fil.ntion of tlie High tJourt 
ilid not iiiVolsi-aiiv change in tin? law to he ad- 
liiiiii li-red by the (bnirl i^)i it . Ungiiia) biile, and 
ibat the eiiaetim-nl-’ and the principles of law 


which would have been followed by the Chief 
Court should be followed bv the High Court. 

[P. 8 0. i, P, 9 C. 2, P. 10 C. 1] 

(c) Practice- — Precedents—Decisions of Chief 
Court of Lower Burma are binding on Courts 
subordinate to High Court unless dissented from 
or overruled by High Court. 

Courts subordinate to the High Court must 
follow' the decisions of the Chief Court published 
iu authorized reports, unless the same have been 
overruled by or dissented from by the High 
Court. [P.14 C. 1' 

Hay —(or Appellant. 

A'. C. Bose —for Respondent. 

Rutledge, C. J .—The questions refer¬ 
red for the decision of this Pull Bench 
are : 

Is the Higli Court in exercise of 
its ordinary ori^jinal jurisdiction bound 
l)y the authorized reports of decisions of 
the Chief Court of Lower Burma, and, if 
so, to what extent ? 

Is the High Court in exercise of it.s- 
appellate jurisdiction bound by the 
authorised reijoits of the Chief Court of 
Lower Burma, and. if so, to what extent ? 

Before answering the questions referred 
it is necessary to consider tlie general 
questions of the authoritative character 
of judicial decisions. 

The Englisli Law on tlie subject has- 
been stated clearly in 18 Halsbuiy'’.s 
Laws of pjngland, p. 210, S. 535. 

It nmy be laid down U'J a general rule that that 
part alone of a decision of a Court of law is bind- 
i’lg upon Courts of co-ordinate jurisdiction and 
inferior Courts which onn>ists of the enunciation 
of the reason or principle upon which the quc:-- 
lion before the Court has rcallv been determiuccl. 
This unclerlyitig principle which forms the only 
autborilativc element of a precedent is oftes' 
called ratio decidendi. Statements which are not 
necessary to the tleci.'^ioD, which go beyond the 
occasion, and lay down a rule that is unnocossurv 
lor the purpose in band (usually termed diclu> 
have no binding authority on another Court, 
though they may have some merely pcrsuasiv.- 
etlicacy. 

Tlio same thing is stated by Sir Georf’e 
.Jesscl in another form in Osborne v. Bow 
lett (U : 

The only thing in a Judge's decision binding 
upon a subsequent Judge is the prineiple upon 
which tin* case was decided. 

To ilccidc wlietlier tlio decisions of tiie 
late Chief Chief Court arc binding upon 
this Court wo must decide whether it is 
a Court of co-onlinato jurisdiction. Ad¬ 
mittedly, it is not so in respoct of tend' 

1 orial jurisdic'tion, us the Chief Court's 
jurisdiction was conlhiod to Lower 
Jiurmti, while (he High Court's jurisdie- 
lion cxtcMids to Upper Burma as well. In 

(T) tissuj ij ch, D. -lU L. J. Ch. biu. 
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origin the Chief Court was the creation of 
the Indian Legisiatiu'e and it was not a 
Court of Record. The High Court by 
its Letters Patent is the creation of the 
King-Emperor and is declared to be a 
Court of Record- It is in fact the Kings 
Court which the Chief Court never was. 
Its jurisdiction in certain respects, such 
as contempt and mandamus is greater 
Ithan that of the Chief Court. I am there¬ 
fore of opinion that tlie Cliief Court can* 
'not bo held to be a Court of co-ordinate 
ijurisdiction with the High Court. That 
jbeing so, according to the principles of 
judicial comity, its decisions are not bind¬ 
ing upon the High Court. It has been 
urged that the Lahore High Court in 
several decisions has regarded itself as 
bound by decisions of the Punjab Chief 
Court. In Mahcmed Ibrahim v. Allah 
liaksh (2) a Bench of the High Court 
observe : 

We are bound by the Full Bench ruling of this 
Court which in our opinion lays down the correct 
law on the point. 

The Full Bench ruling here referred to 
was that of Cranc.s^ta v. Mool Chand (o) 
and the learned Judges are so impressed 
with the continuity of ‘the Court that 
they refer to the Punjab Chief Court as 
this Court. Again in Gicrhhaj \. Lack- 

man (4) Le Kossignol, J., observes : 

The conclusion in Gujnr v. Sham Das (5) is 
binding on us but the theories by which the 
t'arned Judges attempted to explain the custom 
have no such binding force. 

With regard to these observations 1 
would remark that the iiosition of the 
Chief Courts and the Higli Courts I’cs- 
pectively in the Puujal') and Burma arc 
not quite analogous, and that the (lues- 
tion of the binding effect of Chief Court 
decisions seems to 'have come before the 
Court incidentally. Moreover, the obser¬ 
vations may have been by way of api)ly 
ing the legal principle of stare decisis 
^■ather than holding that the Punjab 
Chief Court was a Court of co-ordinate 
jurisdiction with tlie Lahore High Court. 
The fact that the High Courts in India 
treated the decisions of the xirevioiis 
‘Supreme Courts as binding tlo nob help 
hs, as the Supreme Courts were as much 
the creation of the Royal Prerogative as 
the Higli Courts and were like tliem 

[1919] 1 L. L. J. 138--52 1. C. S27 -=145 

, . P.R. 1919. 

w) [1912] 95 r. B. 1012 ^5 I. C. ICI 15'J 

P.W.R. 1012 (F.B.). 

/It L R. 1925 Lah. 341hah. 87. 

15) [1887] P. R. 107. 


decision of the Sudder Dewani Adawlut 
and the Sudder Nizamat Adawlut both 
Superior Courts to whoso jurisdiction tho 
High Court also succeeded, is more to 
tho point. And a Bench of the Madras 
High Court in M. AchiUha. Mcnoi v. V, 

C. Sankara Xair ((>) observes : 

The learned vakil for the appellant relies on 
the opinion of the Sudder Court of its proceedings 
of the 5th August 1850. Tlie proccecUrgs have al¬ 
ways been treated as authoritative and may bo 
relied on in the absence of any precedents. 

This, how’-evor, suggests a conditional and 
not an absolute authority and is reconci¬ 
lable with the principle of stare decisis 
rather than of the Sudder Court being a 
Court of co-ordinate jurisdiction with tho 
High Court of Madras. 

The further question arises in respect 
of the Original Side of this Court by 
reason of S. 17 of the Letters Patent 

which runs as follows : 

And We do further ordain that with I'cspect to 
the law to be applied to each case coming before 
the High Court of Judicature .at Rangoon in the 
exercise of its ordinary original civil jurisdiction 
such law shall he the law which would have been 
applied by the Chief Court of Lower Burma to 
such ca.sos if these Letters Patent had not is¬ 
sued. 

At first sight this wotild seem to apply 
the law as decided by tho decisions \yhich 
were binding ttpon the Original Side of 
tho Chief Court ; for Judge-made law is 
as nmclt law as tho enactments of the 
Legislattirc. I agree witlt the learned 
Government Advocate that it is necessary 
to consider certain legislations as regards 
the Courts in Burma to understand Ss 17 
and IS of liic Letters Patent. The first 
of tlieso is Act 21 of 1S()8 for establisli- 
ing Recorders' Conrts‘in Rangt)on, Akyah 
and Moulmein. This Act gave an appeal 
from tlie Recorder to tlio High Court of 
Calcutta in suits above the value of 
Rs. 3,000 and in S. 21 inescrihed that tho 
law of the Court should he that of tho 
Calcutta High Court except as to suits re¬ 
lating to marriage, succe.ssiou and inheri¬ 
tance where the defendant was a native 
of the country. As the Calcutta High 
Court was the appellate Court in appeals 
from Britisli Burma, this provision is 
easily understood. Various modifications 
of tho provisions of this .^ct were subse¬ 
quently made by the Burma Courts Act 
of iK72 and 187.0 and tlie Lower Burma 
Courts Act, 188i), to which I need not. 
refer. In 189 8 the Bn rma Laws Act %y^as 

“ Tg") I'l9l7] 3G~Mad.”'380^22’ M.L.J. 11S- -12 
l.C. 1007 ^(1911) 2 lir.W.N. .529. 
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passed and by S. 13 (1) Buddhist, Mabo- 
medan and Hindu Law was presscribed 
in cases of succession, inheritance, marri¬ 
age, caste, religious usage or institution. 
Then S. 13 (2) goes on : 

Subject to the provisions of sub-Section (1) and 
of any other enactment for the time being in 
force, all questions arising in civil cases institu¬ 
ted in the Courts of Rangoon shall be dealt with 
and dertermincd according to the law for the 
time being administered by the High Court of 
Judicature at Fort William in Berigal in the 
exercise of its ordinary original jurisdiction. 

"Wliile an appeal lay from tho Recor¬ 
der’s Court to the Calcutta High Court, 
the decisions of that Court were followed 
when they differed from those of 
other High Courts, vide : Pcthapermall 
CheLl]f V. Phillips (7). Tlie Lower 
Burma Courts Act, wliich established the 
Chief Court, took away the right of appeal 
from Rangoon to Calcutta, and during the 
22 years that tho Clncf Court of Lower 
Burma was in existence 1 have been 
unable to remenibor any occasion where 
tho decisions of the Calcutta High Court 
were considered of greater authority 
tlian those of Madras or Bombay by 
reason of tho Burma Laws Act, S. 13 (2). 
This is of considcjahlc importance for if 
tlje word “law ’ in ll»at snlj-section inclu- 
fled the judicial decisions binding on the 
Original Siile of tlic Calcutta Higli Court, 
it would clearly have been otherwise. 
The several learned Judges liave 
construed tlio word “law” as cover¬ 
ing not merely legislativo enact¬ 
ments l)ut also the English Common 
Law and lliey must bo taken to liavo 
considered that it di(l not include tlio 
judicial decisions of the Calcutta High 
Court. In tins cfuistruction I consider 
tliat. they were jiislificMl. And, if so, tljero 
is no gKjund for giving the word “law” in 
S. 17 of the Letters Patent a wider mean¬ 
ing lliiin llie same word in S. 13 (2) of tho 
Ihniiiii Laws Act. since it is evident that 
tlie laiter was tluj direct source wdiich 
i nsjiii cd t he foi iiicu'. 

Tiu; aul lio! it y of legal inecedjnds lias 
hci.u) edassitied as al>->oitK(; or conditiotnil 
(Salinotui’s .Inii.,),rudencr!. 7lh edition, 
j<age ]d2). j>cci'i«;ns of d'heir Lordships 
of tlie Privj, Coun<d! on all Courts of this 
i'ro\ jiK-e, dc<•i■^ioJ 1 ■. <if 1 '’mI 1 Jionclies of 
this (.’ij n-t on all Ctjurts of this Province, 
ooci'.ions <jf Bencdios of this Court on ail 
'■ inch; .1 udgos (;f this Court and all in- 
Iciior Co'iitsof the Pjovince and tho 
(if‘id'i''»tis ot single I "dges of this Court, on 

("i) lls’jl J bVlLCtc-J Ju'lgiiicnl.s bbb. 


all inferior Courts of the Province are 
in my opinion absolute authorities 
For the reasons already given the deci¬ 
sions of the Chief Court of Low'er Burma 
are not absolute authorities binding this 
Court on either the Original or Appellate 
Side and I answer both questions of the 
reference accordingly. 

The decisions, however, of the Chief 
Court are conditional authorities of the 
higliest value to which tlie greatest 
weight and respect must be attached. 
Though for the reasons given 1 do not 
consider that tlie Chief Court is a Court 
of co-ordinate jurisdiction with the High 
Court, it was, for 22 years, the higliest 
Court in the larger and more important 
part of the Province subject only to ap¬ 
peal to His Majesty in Council. It con¬ 
sisted of men of great learning and ex¬ 
perience witli an intimate knowledge of 
the legal customs and habits of the peo¬ 
ple of the Province, and it would bo dis¬ 
astrous if the Judges of this Court should 
consider themselves free to set those 
decisions at naught except for the best 
and most urgent of reasons. In my opi¬ 
nion tho principle of stare decisis should 
he applied to these decisions in no narrow 
or technical spirit. Tho reasons for thisj 
jiiinciplo have boon often declared, but I 
may refer to tliem as stated by Broom and 
Sir John Salmond, as tliose reasons apply 
with great force to tlie question under 
consideration. 

It is then un established rule to abide by for¬ 
mer precedents, stare decisis, whore the same 
points come again ill litigation, as well to keep 
the scale of justice steady and liable to waver 
with every new jinlges opinion, as also because 
the law 'in tliat case being solemnly declared, 
what before was uncu-rtain and perhaps indiffer¬ 
ent. is now become a i>crTnaneiit rule, which it 
is not in the breast of any subsequent Judge to 
alter urc<’rding to his private sentiments : lie 
being sworn l<» determine not according ti> his 
tiwn private judgment, hut- according to the 
known laws of the laud—not delegated to pro- 
inninc * a new l.iw. but to maint iin the old— 
‘Jus Jiccre et non Jus </nr/f (Broom'.s I;egal 
Maxims, page 10:5. Uth Edition). 

It. docs not follow (luit a principle onc& 
ostabiisliod should ho reversed simjdy 
hecaufie it is not as jicifcct and rational 
as it ouglit to lie ; it is often inoro im¬ 
portant that tlio law should ho certain 
than tliat it should ho ideally perfect. 
Thc'C two refiuirenients aro to a great 
extent inconsistent with each other, and 
we innst often choose between them. 
W henever a decision is de])art©d from, 
the certainty of the law is sacrihocl to its 
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rational development, and the evils of 
uncertainty thus produced may far out¬ 
weigh the very trifling benefit to be 
derived from the correction of the erro¬ 
neous doctrine. The precedent, while it 
stood unreversed, may have been counted 
on in numerous cases as definitely estab¬ 
lishing the law. Valuable property may 
have been dealt with in reliance on it ; 
important contracts may have been made 
on the 'Strength of it ; it may have 
become to a great extent a basis of ex¬ 
pectation and the ground of mutual deal¬ 
ings. Justice may therefore impei’a- 
tively require that the decision though 
founded in error, shall stand inviolate 
none the less communis error facit jus. 
"It is better,” 

said Lord Eldon, 

that the law should be certaiu than that every 
Judge should speculate upon improvements in 
it. Salmond’s Jurisprudence, p. 194, 7th edition. 

The reasons given by these learned 
authors apply with undiminished 
force in this Province where the Courts 
have to a great extent been interpreting 
local law and custom and enactments of 
only local application. 

Lest there should bo any misapprehen¬ 
sion on the part of the Subordinate 
Courts of the Province it is as well ■ to 
declare that they should consider them¬ 
selves bound by the decisions of the Chief 
Court which have been reported under 
the authority of the Court itself. They 
are not bound by any report published 
without that authority, nor is any duty 
thrown upon the Court wlien such report 
is cited before it to apply for a certified 
copy,‘since, in my opinion, such an exami¬ 
nation would entail an unreasonable 
interference with the des])atch of the 
work of the Court. 

I would add that the reports published 
under* the authority of the Judicial 
Commissioner of Upper Burma should he 
considered as of like binding ctTcct, sub¬ 
ject to this qualification that stich deci¬ 
sions are tho%o of a single Judge and 
must yield when they are in conflict with 
a decision of a Bench of the Chief Court 
which has not been overruled. 


decisions of the Chief Court of Lower 
Burma whether authoritatively reported 
or not. 

Clauses 17 and 18 of the Letters 
Patent of this Court say that in cases 
coming before this Court in the exercise 
of its original civil jurisdiction the law 
and equity to be applied are the law 
which would have been applied by the 
Chief Court of Lower Burma and the 
equity, as nearly as may be, which the 
High Court at Fort William in Bengal in 
the exercise of its ordinary original civil 
jurisdiction is authorized to apply to such 
cases. So far as the extraordinary ori¬ 
ginal jurisdiction was concerned, Clause 
18 of the Letters Patent says that the law 
or equity and rule of.good conscience to be 
applied in any case within that jurisdic¬ 
tion shall be that which would have 
been applied by a local Court having 
jurisdiction in the cases. 

Similarly, as regards cases within the 
civil appellate jurisdiction Clause 26 says 
that the Jaw or equity and rule of good 
conscience to be applied by tliis Court 
shall be that which the trial Court 
ought to have applied in the particular 
case which is before the Court. As re¬ 
gards the law to be administered by this 
Court in the exercise of its criminal juris¬ 
diction all that the Letters Patent say is 
that persons who are brought for trial 
before the Court either in tlie exercise of 
its original jurisdiction or in the exercise 
of its jurisdiction as a Court of appeal, 
reference, or revision, and are charged 
w’ith any offence for which ))rovision is 
made by the Indjan Penal c3ode or by 
any Act amending or excluding that 
Code, shall he liable to punishment 
under the said CoJc or Acts and not 


otherwise. 

It is contended that Clause 17 in so far 
as it provides that the law which is to 
bo administered hy tliis Covnt in its 
ordidary orii;inal civil jurisdiction ^hall 
ho the law which would have I'cen ap- 
l»lied by the Chief Court." makes the 
tlecisionsof llie Chief Court l)in(lingon 
this Court on the Original Side, and it 
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Maung Ba, J. —I concur. 

Heald, J.— I liave had the advuntaj;o 
of reading the judgment of the learned 
Ohief .Justice and 1 agree with liim that 
this Court is not absolutely bound in 
either its original or appellate jurisdic¬ 
tion, whether civil or criminal, by the 


that contention is sound. The law hy 
which Courts are hound may he regarded 
as being of two kinds, namely, Statute 
Law and Case Law. The statute law 
wliich is in h)rce is absolutely binding on 
all Courts provided that tlio Legislature 
was acting intra vires in making it. 
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Case-law is absolutely binding only on 
certain Courts. The decisions of the Privy 
Council are absolutely binding on all 
Courts in India. The authorised reports 
of decisions of the highest Court of a 
Province are absolutely binding on all 
Subordinate Courts in that Province, and 
ordinarily, the decisions of a Full Bench 
of a Superior Court are binding on 
Benches other than Full Benches of that 
Court and on all Judges of that Court 
sitting singly, and decisions of Benches 
are binding on single Judges. Decisions 
of inferior Courts are never binding on 
superior Courts. Where Courts have co¬ 
ordinate jurisdiction the practice in 
India is, I believe, that the decisions of 
one such Court are not regarded as bind¬ 
ing another. So far as this Court is con¬ 
cerned, it has been laid down that when¬ 
ever one Bench shall difi'er from any 
other Bench, not being a Full Bench, on 
any question of law or custom having 
the force of law or of the construction of 
any docuinont or of tlie admissibility of 
anv evidence, tlie case sliall be referred 

4 _ 

tor decision by a Full Bench, and provi¬ 
sion has also l)een made for a Bcneli 
decision of sul-Ii question arising before a 
single Jn<lg(*. 

It sconis clear that the ITigli Court is not 
a Court of entirely co-ordinate jurisdiction 
with the Chief Court wliicli was one of 
tlu- two Courts wliich it replaced- The 
ffi^h Court is a King's Court and a Court 
c»f H(‘cf)id. wliich the Chief Court was 
not. anil it has, in certain V(?spccts, wider 
pov.c;-; than tin* Oliief Court ever liad. 
Jt is; tiau' Ihut. in uianN respects, the two 
(joiiii" iua\' he icgai'dc'tl as co-ordinalo. ; 
ltiU.cM*n if tlic\ were regarilcd as en- 
I iicl\ cn-ur«linal«*. I ilo not lliink tliat, on 
tin; i'i'incij)h*s; whicii I lia >0 stated ahovc, 
1 iic decision'.; oi thn Chief Court would 
he hiinling on this (\jurt. In niy opinion 
wliat ('lanse 17 of the Letters Patent 
inriint was 11ril the institution of the 
jliigli Conri «lld not involve any change 
[in lie law lole atlministere<I hy (he 
'Con rt o its Original Side, arul that (lie 
eiactnios aiil tie principles of law 
'whi(h wild 1 a\ (' I con lol low ed hy t lie 
Chid C.Vuirt slnmld lic followed by Dio 
High Court. It would, in iny opinion, 
ha\<* heen contrary ('> lirincijilu to pro- 
>.crih(' I )ia( tlie Ili^li Court should he 
IxiUiiiI hy «locisi()n« o!' th<; Chief Court 
^ni<l a si riel inli'i prelat ioii of tlie words 
<>1 ilic l>ot|.‘rs j’afeiit in that senee would 


mean that the case law must be regarded 
as having been stereotyped at the time 
when the Chief Court ceased to exist and 
as having from that time become incapa¬ 
ble of change. Similarly, I read Clause 
18 as meaning that the same principles 
of equity as are applied in the High 
Court of Judicature of Fort William on 
its Original Side are to be applied on 
the Original Side of this Court and not 
that the decisions of the High Court of 
Calcutta on its Original Side should be 
absolutely binding on this Court. 

All that I have said above is, of course, 
subject to the proviso that in any case 
w'bat is to bo regarded as binding is not 
the actual decision but the ratio deci¬ 
dendi. It is also subject to the operation 
of the principle of stare decisis which 
lias been clearly enunciated by the 
learned Chief Justice in his judgment. 
When I say that this Court is not bound 
by the decisions of the Chief Court, I do 
not mean that this Court ought to dis¬ 
regard tliose decisions. What I mean is 
that the Judges of this Court are not 
bound to follow them as tlioy are bound 
to follow the decisions of the Privy 
Council, but are entitled to consider 
whether they declare the law correctly ; 
that ^Ye should pay duo respect to the 
authority of the learned Judges whose 
decisions they are, and if wc think that 
they do not expound the law as it should 
liavo been expounded, wc should consider 
w hether or not in view of the principle 
of stare decisis wc should be justified in 
taking steps to have what wc think to be 
the true state of tlie law authoritatively 
rledarcd by lliis Court.. 

Tlio only matter as to which 1 am 
with the greatest respect not in en¬ 
tire agreement with the learned 
Chief .lusticc is one which, strictly speak¬ 
ing, docs not ai iso out of tlie reference, 
namely, tlie question whether the change 
in the constitution of the liighest Court 
of the Province relieved the Suliordinate 
Courts from the necessity of holding 
themselves bound by the rulings of tbo 
C’oiirts to whicli this Court has succeeded. 
It is. of conr.se, clear that all Subordinate 
Courts arc bound by the decisions of this 
Court and that until lliis Court was in¬ 
stituted the Snl»ordinate Courts of Low’er 
Burma were liound liy tlie rulings of the 
Chief Court and those of Ujiper Burma by 
tlio Upi’or Burma rulings. The ques- 
I ion is wbelber in cases whore there is 
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no decision of this Court by which they 
are bound, they are still bound by the 
rulings of the Chief Court of Lower 
Burma or of the Judicial Commissioner 
(or the Court of the Judicial Commis¬ 
sioner) of Upper Burma according as the 
case arises in Lower or in Upper Burma. 

It follows from what I have said 
above that this Court is not bound by the 
Upper Burma rulings any more than it 
is hound by the rulings of the Chief 
Court of Lower Bunna; but‘it seems to 
me to bo contrary to principle that a 
mere change in the constitution of the 
superior Court should relieve Subordi¬ 
nate Courts of the duty of following the 
ilecisions of the superior Courts which 
this Court has replaced, and I would hold 
that on points where there is no decision 
of this Court, Subordinate Courts in 
Lower Burma are still bound by the 
authoritatively-reported rulings of the 
Chief Court and that Subordinate Courts 
in Upper Burma are still bound by the 
decisions reported in Upper Burma rul¬ 
ings. No practical inconvenience would 
he caused by a decision to that effect 
since the differences between the law as 
laid down in Lower and Upper Burma 
are now few and tend to disappear 
quickly, this Court being now the Court 
of appeal for both the Lower and Upper 
Provinces and being certain in the near 
future to declare the law in one sense or 
the other in cases where there is still 
conflict. I would add that 1 see no 


reason to doubt that this Court in the 
exercise of the superintendence conferred 
on it by S. 107 of the Government of 
India Act has power, if it considers it 
desirable, to direct the Subordinate 
Courts in Upper Burma to regard them- 
^Ives as bound by the decisions of a 
Bench of the Chiof Court of Lower 
Burma or even of a single Judge of that 
^urt in preference to the decisions of 
the Judicial Commissioner or the Court 
of the Judicial Commissioner of Upper 
Burma and that when such a direction 
shall have been given those Courts will 
so l)ound. 

I would answer the questions referred 
follows : 

(U The High Court, in the exe^c^^;o of its 
'nary original jurisdiction, is not bound b>- 
e authorizad reports of decisions of the Chiof 
m Bower Burma. 

iv.li .he High Court in the exercise of its .ap* 
iurisdiction is not bound by the authu- 
reports of the Chief Court of I.ower 

onnna. 


Carr, J.- -I am in general agreement 
with the views expressed by the learned 
Chief Justice and am prepared to accept 
his conclusions that neither Uio Original 
nor the Appellate Sides of this Court are 
absolutely bound by decisions of the late 
Chief Court of Lower Burma. 

The learned Chief Justico has very 
strongly emphasized the importance of the 
principle of stare decisis. 1 agree with 
all that he has said on this suliject hut 
desire to lend it, if that is possible, even 
greater emphasis. In this connexion X 
quote the following from Lord Halshiiry’.'j 
Laws of England, Volume 18, para. 536 : 

Apart from any quo^^iion as to the Courts being 
of co-ordinata juri>diction, a decision whicli 
has been followed for a long period of time, and 
has been acted upon by persons in the formation 
of contracts or in the disposition of^their pro- 
IK'tty, or in the legal procedure or in other 
ways will generally lie followed by Courts of 
higher authority than the Court establishing the 
rule, even thougli the Court before whom the 
matter arises afterwards might not have given 
the s.ame decision had the (luestion como l>efore 
it originally. But where the course of practice 
is founded upon an erroneous construction of an 
Act of Parliament there is no principle which 
precludes, at any rate, the highest Court of ap- 
jjeul from correcting the error. The same con¬ 
siderations do not apply where the decision, 
though followed, lias been frequently questione<i 
and doubted. In such a ease it may be over¬ 
ruled by any Court of superior jurisdiction. 

We see from this that even Courts of 
superior jurisdiction do, except in very 
special cases, iollow rules well cstalr 
lished by decisions of inferior Courts. 
There are, I think, very special reasons 
why tliis Court should adoj't this atti¬ 
tude towards decisions of the Chief Court. 
Altliougli that was a Court of inferior 
jurisdiction it was nevertheless for ovei” 
twenty years tlio highest Court in the 
Province, and was subject only to tho 
superior jurisdiction of tho Privy Council 
Its decisions were absolutely binding on 
all Courts in the province unless over¬ 
ruled by itself or by the Privy Council. 
They must still retain that authority in 
respect of all Courts in the Province 
except this Court, and this Court tliough 
not absolutely bound by them, should 
follow them unless impelled to do other¬ 
wise by the strongest and gi’avost reasons. 

Duckworth, J. —I concur in i ho an’ 
SWOTS to the reference given by the 
learned Chief Justice, and ha\e littlo to 
say in arldition. 

It sooins to me tliat the word “ Law, 
as used it^ Clause 17 of tho Ijottcus Patent, 
merely means the legal enactments of tho 
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Indian and Burmese Legislatures, the 
English Common law and Equity, etc., 
which was applied by the late Chief 
Court of Lower Burma. I cannot see 
that of necessity it must be read so as to 
include the published decisions of that 
Court, wliich decisions, until merged in 
an enactment, or used to modify or 
repeal any enactment, are not strictly 
speaking Jaw : at any rate to the extent 
to which case law in England is Law. 
We have, in this matter, to free our 
minds from British preconceptions. 

The High Court of Judicature, as a 
King’s Court, is not merely the successor 
of the Cliief Court of Lower Burma, but 
is, to my mind, an entirely new creation 
and, as such,should be free and unsha¬ 
ckled by the decisions of an inferior Court. 

This is not to say that the principle 
of stare decisis should not be carefully 
observed, in all cases where the previous 
decisions appeal to our notions of what 
is the right law. 

I would take this view for both the 
Original and Appellate Sides of this 
Court. 

At the same time, I would indorse all 
Diat tlie learned Cliief Justice has said 
in regard to the extent to which Sub¬ 
ordinate and Mofussil Courts in Burma 
should feel bound by tlie decisions of the 
Chief Court of Lower Burma. 

In this way, it cannot bo urged that 
we are endangering rights created by, or 
depending upon, decisions of the late 
Cliief Court. 

Cunliffe, J. —In this important re¬ 
ference 1 much regret that I am unable 
to concur in the conclusions arrived at 
by my Lord, and I only do so witli the 
greatest <1eference to the reasons as put 
forward. 

The two questions referred for decision 
are : 

(i) IsthelTiyli Court, in c.'ccrciso of its ordl- 
JUirv original jiirisfliction. bound bv thoautljor- 
' 2 .d roports «.f dftci.^ions of the late Chief Court 

>'i Lower Burma ; and, if so, to what extent ? 

fn) tlie High Coxirt. iti exercise of its .ap¬ 
pellate iurisdiciion. bound bv the authori 2 -d 
reports of fl,.. i^ae Chief Court ' of Lower Bunmi • 
and, if tu what extent ? 

I prefer to answer tlie second question 

lirst. 

The whole matter appears to me (o he 
a (jnesLion of tlie respective legal status 
of Uieoid Cliief Court of Lower Burma 
constituted by tlie Lower Burma Courts 
Act, 1900, and tlie present High Court 


constituted by the Burma Courts Act, 
1922, and the Letters Patent of the 11th 
November of the same year. The classi¬ 
fication of Courts in relation to their su¬ 
perior or inferior status may be 
regarded from several points of 
view. A division may be insisted 
upon between Courts of the King and 
Courts which are not of the King. 
Another division may b© made between 
Courts of Record and Courts not of 
Record. I question, however, whether 
either of these classifications can be 
regarded as a guide in respect to the 
reference now before us. 

The Chief Court was nob directly, at 
any rate, a Court of the King. Undoubt¬ 
edly, the present High Court, by virtue 
of its Letters Patent, is a Court of the 
King. The old Chief Court was not a 
Court of Record. The present High 
Court is, undoubtedly, a Court of Record. 
It was with reference to these two tests 
that the learned Government Advocate 
invited us to hold that, generally, the 
decisions of the Chief Court, from a 
strictly legal point of view, were not 
binding upon us in this Court to-day. 

The second test seems to me to involve 
the question of jurisdiction. The inher¬ 
ent power of a Court of Record is to fine 
and imprison and to have its proceedings 
preserved in its archives as records which 
are conclusive evidence of the accuracy 
of what is recorded in them. A further 
distinction which used to be drawn in 
relation to Courts of Record and Courts 
not of Record was that, in Courts of 
Record a writ of error lay, and in Courts 
not of Record any jiroceeding by way of 
error had to be taken by means of a writ 
or judgment. To my mind the true test 
to he ajiplied in solving this difiicult 
lu-oljlem IS to regard both the present 
High Court and tlie old Chief Court from 
the point of view of their main civil and 
criminal jurisdiction and also from the 
point of view of their status in relation 

to the Court of appeal immediately 
above them. 

Apart from tho concomitants inherent 
to u Court of Record, 1 am unable to find 
any dillorenco between the actual civil 
and criminal jurisdiction of the old Chief 
Court and of tlie jiresent High Court- 
Jt IS true tliat territorially the present] 
Higli Court lias a larger jurisdiction, but] 
the actual powers of the two Courts’ 
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with the exception above mentioned, 
appear to me to be co-extensive. 

As to their status, from the point of 
view of the position they occupy in 
Burma, by S. 8 of the Lower Burma 
Courts Act, 1900, the Chief Court 
was constituted as the highest Civil 
Court of Appeal and the highest ' Court 
of Criminal Appeal and Revision in 
and for Lower Burma. It was also the 
High Court for the whole of Burma in~ 
elusive of the Shan States in respect of 
the proceedings against European British 
subjects and persons jointly charged with 
European British subjects. It had power 
as a Court of original jurisdiction, to try 
European British subjects and persons 
charged jointly with Europeans commit¬ 
ted by any Magistrate exercising jurisdic¬ 
tion in any part of Burma, and it had 
the Civil and Criminal original jurisdic¬ 
tion in any part of Burma, and it had 
the Civil and Criminal jurisdiction for 
Rangoon. 

By S. 44, the appellate jurisdiction of 
the Calcutta High Court was withdrawn 
and the Chief Court became the highest 
appellate tribunal in the Province. From 
the Chief Court, appeals lay to the Privy 
Council. From the High Court, as at 
present constituted, appeals lie to the 
same tribunal. I find it difficult, there¬ 
fore, to gauge any substantial distinction 
between the present High Court and the 
old Chief Court. If the distinction bet¬ 
ween the Courts is not a substantial one, 
m my view it would be contrary to 
public policy, having regard to the great 
.necessity for preserving a continuity of 
all legal decisions, to hold that the 
Judges of this Court are not bound by 
the mass of considered judgments deliver¬ 
ed by the Judges of the late Chief Court 
acted upon by the people of this Province 
and on a number of occasions considered 
by the learned Law Lords of the Privy 
Council. 

The difference between a Court of Re¬ 
cord and a Court not of Record appears 
to me not to affect in any way at all the 
legal value of a tribunal’s decision. The 
territorial jurisdiction does not appear to 
me to influence the status of a Court one 
way or the other from the point of view 
we are endeavouring to consider. For 
these reasons .1 am of the opinion that 
the High Court generally is bound by the 
authorised reports of the late Chief Court 
of Lower Burma. 


The question of the position of the 
Original Side outlined in the first pro¬ 
position in this reference seems to me to 
be a subordinate one. I think that the 
legal position of the Original Side with 
regard to the old rulings depends nob on 
the reasons I have adduced above, except* 
in a general sense and from an a fortiori 
standard, but upon S. 17 of the Letters 
Patent. The section runs as follows : 

And we do further ordain that, with respect to 
the law to te applied to each case coming before 
the High Court of Judicature at Rangoon, in the 
exercise o* its ordinary original civil jurisdiction 
such law shall be the law which would have 
been applied by the Chief Court of Lower Burma 
to such case if thjse Letters Patent had not 
issued. 

The law then to which w© have to 
look is the law which would have been 
administered immediately before the 
constitution of the present High Court, 
the law prevailing in Burma in the ear¬ 
lier part of the year 1922. In that year 
the Chief Court had been established 22 
years. For 22 years the Chief Court had 
been engaged in deciding questions of 
Buddhist Law, of interpretation of local 
status and of general law appropriate to 
the Province by the old Burma Acts. 
Before 1900 the law administered in 
Burma was based on ‘the law prevailing 
at Fort William in Bengal which terri¬ 
tory, by a legal fiction, had always been 
understood to be English soil. 

It is easy to see why such basis was 
laid for the administration of the com¬ 
mon law and equity in this Province. 
The Court of Appeal for Burma before 
1900 was the High Court of Calcutta. 
Such apjiellate power was taken away 
from the High Court in Bengal by the 
Act of 1900. I do not think that it is 
stretching the legal point too far to say 
that, when the Chief Court of Lower 
Burma was constituted, the final appeal 
for the Province in 1900 with all vestige 
of Calcutta control of the administration 
of justice in Burma disappeared. 

I have searched in vain through the 
reports of the Chief Court decisions to 
find whether the Judges held any con¬ 
trary view to this. I have been unable 
to find a single judgment that would up¬ 
hold the view which we are invited to 
adopt by the learned Government Advo¬ 
cate that the ordinary original civil juris¬ 
diction should administer the law pre¬ 
vailing in Calcutta and not the law 
which had grown up during the 22 years 
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■^hich elapsed before the foundation of 
jthe present High Court, 
i T. therefore, am of the opinion that the 
jHigli Court, in exercise of its ordinary 
joriginal jurisdiction and its appellate 
lUrisdietion is bound by the authorised 
ii’eports of decisions of the late Chief 
Court of Lower Burma. And I am forti- 
hed in holding this opinion by the fact 
tluit I have l)een unsuccessful in finding 
any other opinion held by the Judges of 
Indian High Courts, in circumstances, it is 
true, not precisely similar to those \Yhich 
we are at present considering, but which, 
to niy mind, are sufficiently parallel to 
atVovd a valuable guide to this difficult 
question. , 

Chari, J. —In this Full Bench Refer¬ 
ence 1 am in agreement with the con¬ 
clusions ar^-ived at by his Lordship the 
Oiicf Justice and in the reasons on which 
tlioso conclusions are based. I agree 
wiili liiin that the position of the High 
Court at Rangoon and the old Chief 
Coin-t of Lower Burma is analogous not 
to the jiosition of the Supreme Courts in 
tlie Presidency Towns and the Higli 
Courts wliich superseded (hem whicli 
were both of them King’s Courts, but to 
the position of llio old Suddor Dowani 
Adawliil and the High Courts which suc¬ 
ceeded tliem. 

T have gone througli some of the older 
rulings of the Iligli Courts to see if in 
any of tlietn, though there is no direct 
decision on lliis iioint, there are indica¬ 
tions lo show wliother the High Courts 
considered themselves hound hv the pre¬ 
vious decisions of tlic Siidder Dewani 
Atlaw lut. 1 was not able to find any 
rase in llie Boniljay Reports nor in the 
Reports of the Madras High Court whicli 
give a clear indication on the iioint. Tlie 
case of .V. AfhiUim Mourn v. V. C. Sa 7 i- 
hiif'i San- (0) lias been brouglit to our 
notice by t lie learned Advocate for the 
rc'-pondcni. In that case the learned 
Judges at page ;-8l M.) say : 

Tlu U;irnc<l vakil too the appellant relies on 
tin- opinion «.f Ihu Sadder Court in its proceed¬ 
ing' of till jtli of Augiirt 1S5(). Too proooedinps 
havt alw.ivs Ik-i-m trenu-d as authoritative and 
may ho n-lii-d on in the absence of anv prece- 
^ient. 

J he learned advocate for the respon¬ 
dent wanted u.s to consider tlio conclu¬ 
ding portion of tins passage as meaning. 

in till* ab.soiice of anv precedents to show that 
ibr rulings of the Sndd. r Dewani .\dawhit should 
Ik' followetl, 


This, however, is not its meaning. The 
word precedent ” is used in the older 
reports in reference to the rulings 
of the Court which are treated as prece¬ 
dents. The meaning of the passage 
therefore is in the absence of any 
rulings of the High Court to the con¬ 
trary.” In another Madras case, Naga- 
hliushanam v. Seshammagaru (8) a ruling 
of the Sudder Dewani Adawlut was not 
^flowed by the lifadras High Court. 
That Court gave as the reason for not 
following the older ruling the fact that 
the Sudder Dewani Adawlut's decision 
\%as merely based on the opinion of the 
Pandits which opinion itself was not 
based on any text cited by them. No 
inference could be drawn from this ruling 
of the Madras High Court as to whether 
that Court considered itself bound or not 
hound by the earlier decisions of the 
Sudder Dewani Adawlut. Turning to 
the Allahabad High Court in the case of 
Bhawani Gir V, Dalviordan GL* (9) the 
Chief Justice (Sir Robert Stuart) at 
page 146 says : 

Allugiou is made by Pearson and Oldfield, JJ.. 
to two cases, ouo decided by the Sudder Court 
in 1864 and which is, no doubt in favour of the 
appellant’s contention, if the Law it lavs down 
could be accepted bv this Court. But I .am 
distinctly of opinion that the ruling in that 
case was erroneous and ought not to be fol¬ 
lowed. 

In a later case of tlie same High Court, 
Thavnnan Singh v. Jamahud'din (10) 
Mr. Justice Mabmood at page 444 says : 

1 am of the same opinion .as my learned bro* 
ther Oldfield, and I wish only to refer to two 
c.ises which were cited by the learned counsel 
for the respondent in support of his client. Ooe 
of these cases is Motce Sah v. Gohlce (a decision 
of the North-Western Provinces Suddor Dewani 
Ada\s)ut)* 1 do not regard that case us by anv 
means on all fours with the present, and I wish 
to say that I do not accept the rule of law as 
to acfjuiesccnco or estoppel which was there 
laid down. ;md from which 1 have alreadv 
expressed my dissent upon a former occasion. ’ 

The remarks contained in the above 
two judgments of the Allahabad High 
Court seem to show, thougli not very 
clearly, that that High Court did not con¬ 
sider Itself bound by the decisions of the 
Sudder Dewani Adawlut of the Pro¬ 
vince. Wo got much clearer indications 
in soino of tlio older cases of the Calcutta 
High Court. In the case of Miigmi 
(-'hundey Ghutloro] v. Surbessuv Chuckcy~ 

(8) ClHHl] .-J Mad. ISO. ~ “ 

(9) r.lHHl] 3 All. 144. 

(10) [1885] 7 All. 112-^(1885) A. W.N. 70. 
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hutty (11) the learned Judges Kemp and 
Glover at page 480 say : 

In support of the first objection we have been 
referred to a decision of the late Sudder Dewani 
Adawlut No. 412 of 1854, Sudder Dewani Adaw> 
lut Reports, 1858, page 513 in the case of Ranee 
Sumo Moyee, plainti ff-appellant v. Pertap 
Chunder Burooah, defendant-respondent in 
which it is laid down generally that a party in 
bona fide possession of land, in possession that is 
without knowledge of the defect in his title, is 
not liable to the legitimate owner for mesne 
profits. We have been unable to find, and the 
special appellant's pleader has not referred us, 
to any later cases in which the same doctrine is 
enunciated ; and although we have great respect 
for the opinion of the learned Judges who passed 
that decision, we are not in any way bound to 
follow it as a precedent. 

In a later case, Lakhoo Koei- v. Huree 
Kishen Roy (12), the same learned Judges 
made a clearer statement. Glover, J., 
says in his judgment (with which 
Kemp, J., concurred) : 

I do not understand that a Divisional Bench 
of this Court is bound by a decision of the late 
Court of Sudder Dewani Adawlut, or that if we 
held a different opinion to that expressed in 
former judgments of that Court, we should be 
obliged to refer the question to a Full Bench. 

These are the only cases I have been 
able to find on the point and it seems to 
me that so far as the Calcutta High 
Court, at all events, is concerned, it did 
not hold itself bound by the decisions of 
the Sudder Dewani Adawlut. I am in 
entire agreement with the remarks of the 
learned Chief Justice about the appli¬ 
cability of the principle of stare decisis. 
That principle ought to be applied wher¬ 
ever it can be and, as the learned Chief 
Justice says, should not be applied in a 
narrow or technical spirit. 

For these reasons I concur in the 
answers proposed by his Lordship the 
Chief Justice. 

Das, J . —The questions referred for 
the decision of this Full Bench are as 
follows : 

(1) Is the High Court in exercise of its 
ordinary original jurisdiction bound by 
the authorized reports of decisions of the 
Chief Court of Lower Burma ; and, if so, 
to what extent ? 

(2) Is the High Court in exercise of its 
appellate jurisdiction bound by the 
authorized reports of the Chief Court 
of Lower Burma ; and, if so, to what 
extent ? 

I have had the advantage of reading 
the judgment of my Lord the Chief 
Justice and I agree with him that this 

Til) 8 w. R. 47y. 

(12) 12 W. R. 3=3 B. L. R. A. C. 226. 
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Court is not hound by the authorized 
reports^ of the Chief Court of Lower Burma 
either in exercise of its ordinary original 
jurisdiction or in exercise of its appel¬ 
late jurisdiction. 

Clause 17 of the Letters Patent runs as 
follows : 

And We do further ordain that, with resnoct 
to the law lo be applied to each case coaling 
before the High Court of Judicature at Rangoon 
in the exercise of its ordinary original civil juri.s- 
diction, such law shall be the law which would 
have been applied by the Chief Court of Lower 
Burma to such case if these I^otters Pateut had 
not issued. 

It is necessary here to consider what 

la\v would have been applied by the 

Chief Court of Lowe» Burma in exorcise 

of its ordinary original civil jurisdiction. 

That is stated in S. 13 (2) of tlie Burma 

Laws Act, which runs as follows : 

Subject to the provisions of sub-S. (1) aiiid 
of any other enactment for the time being in 
force, all questions arising in civil cases in¬ 
stituted in the Courts of Rangoon shall be dealt 
with and determined according to the law for 
the time being administered by the High Court 
of Judicature at Fort WillL-vm in Bengal in the 
exercise of it.s ordinary original civil jurisdiction. 

So the Chief Court in the exercise of 
its ordinary original civil jurisdiction was 
bound to adrnihister the law administered 
by the High Cour^ of Judicature at Fort 
William in Bengal in t!ie exercise of its 
ordinary original civil jurisdiction. The 
question then arises as to the meaning 

of the word “ law” in Cl. 17 of tlie Lef- 

ters Patent and S. 13 (2) of the Jhirma 
Laws Act. Does the word “ law” there 
include case law also ? If so, the rosul' 
would bo that the Chief Court of Lower 
Burma in the exercise of its ordinarv 
original civil jurisdiction would be bound 
by the caso law of the Calcutta High 
Court which governed original suits in¬ 
stituted in Calcutta. If that be so, then 
the High Court would also be bound hy 
the case law governing original suits in 
Calcutta. I do not think that the Log’s- 
lature m stating that the Chief Court 
would bo bound by the law administTered 
by the High Court of Judicature at Fort 
William meant that the Chief Court 
would be bound by the case law of the 
Calcutta High Court. During the 22 years 
of the existence of the Chief Court it 
had never been contended before the 
Chief Court that the Original Side of 

. bo^nd by the caso law 

of the Calcutta High Court. I think 
the word law” in S. 13 (2) of the Burma 
Laws Act means simply general law an^ 
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statutory law and does not mean case 
law ; and the word “ law" in 01. 17 of 
the Letters Patent does not mean that 
the Original Side of this Court would be 
bound by the decisions of the Chief 
Court in the exercise of its original civil 
jurisdiction. I do not think the Chief 
Court was a Court of co-ordinate juris¬ 
diction with the High Court. The Chief 
Court was a Court created by the Indian 
Lerdslature and the High Court is a 
creation of the King. Tlie High Court 
is a Court of Record and the Chief Court 
was not a Court of Record. The ter¬ 
ritorial jurisdiction of the Chief Court 
was much less than the territorial juris¬ 
diction of the High Court. Though the 
Idecisions of tl^e Chief Court are entitled 
jto respect, I am of opinion that they are 
not binding on the High Court. 


A point was raised as to the binding 
ert'ect of authorized decisions of the 
Chief Court on Courts subordinate to this 
Court, thougli the matter is not raised by 
the reference. But 1 think it necessary 
to state that, in my opinion, Subordinate 
,Courts must follbw the decisions of the 
jChief Court published in authorized 
ireports, unless the same have been over- 
jruled by or dissented from by this Court. 


Otter, J. I agree with the judgment 
of the learned Chief Justice upon both 
the questions referred to us. No useful 
purjiosc therefore would he soiTed by 
any further elaborations l)y me of the 
views lie has expressed. I have no doubt 
at all upon the answer which should bo 
matlo to the second of the two questions 
referrotl to us. With regard to the first 
question 1 liave been in some doubt upon 
tile ^matter owing to the wording of 
S. 1 / of tlio Letler.s Patent. After care¬ 
ful consideration, it seems to me, how¬ 
ever, tliat a Hood of liglit is tlirown upon 

tlie words contained in 
1 he iirovisions of the Burma Laws Acl- 
cpioteil l»y the learnetl Gliiof -Tuslico. It 
seems to me lliat tlie wojd " law ” occur* 
ji'ing in S. Id ('JJ of that Act must he 
jinlerjjreted in tlie same manner as the 
word " law’’ wlien it (occurs in S. 13 (l) 
of Dial It seems to me lliat, its use 

in S. \ '.i (1) must, he talvcn to inehulo 
" Jegal jirincipies ’as fur oxamjilo the 
lej!al jtiiiifii>l(‘s of Hurme.se Buddhist or 
Miilioiiieilaii Law so far as they are 
known and not necessarily so far onlv 


as they have received effect by legisla¬ 
tion or have been rightly (or it may be 
wrongly) interpreted by the Court. If 
therefore tlie same method of interpreta¬ 
tion of the word “ law” is-adopted, where 
it occurs in sub-S. (2), the legal prin¬ 
ciples of the English Common Law must 
it seems be taken to be included. 

\Vith the observations of the learned 
Chief .Justice upon the principle of stare 
decisis I am in complete agreement. It 
seems to me of the greatest importance 
to hear this principle in mind in view of 
the varied local conditions and customs 
peculiar to this Province. 

Reference ansivered in the negative. 
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Rutledge. C. J., and Carr, J. 

Secretary of State for Appel¬ 

lant. 

v. 

Chettyar Firm of S. R. M. M. R. M 
and others —Respondents. 

First Appeal No. 179 of 1925, Decided 
on 3rd May 1926, from the judgment of 
Original Side in Civil Regular Suit 
No. 459 of 1924. 

g? T.and Acqulsllion Act, S. 48 — After 
aeguisit/oK and taking over possession there can 
be no'tcUMrawal—Properly must be rcconveycd 
bij Government to the owner to reinstate him in 
its ownership—Gorornment of India Act (1015), 
6'. '60—Transfer of Property Act, S. 43. 

After Collector had taken posRession of land 
acquired under Land Acquisition Act, the owner 
expressed a des^ire to gift away the laud to Gov¬ 
ernment. The Government thereupon withdrew 
the further proceedings relating to the compensa¬ 
tion and c.illed upon the owner toefiect a regis¬ 
tered gift deed. 

KWd ; that there can be no withdrawal after 
posse-'sion is taken under an award. To vest the 
property in the owner Government must execute a 
written deed according to Government of India 
.\cl. S. 30, and therefore any incumbrance created 
on the property by the owner after the with¬ 
drawal IS ineffective against the Government, 
where no written reconveyance bv Government 
tn tlie owner bas been eflected : 17 M. L. J. 5.57 
fJhs, from* 

Thu owner i\t the mo.^t can ac<]uiri‘ the interest 
of a trustee for the purpose of pjconvoying tlio 
projierty to Govornnienfe and this iutercst cun- 
not l>c*como subject to any mortg:ige. [P 18, C 2] 

A. E{/(j(n —lor Appellant, 

N. M. Koicasjec —for 1st Responclont. 
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Judgment. —The facts of this case, 
which are not in dispute, are as follows : 

On the 23rd of December 1919 the 
Government of Burma issued a notice 
under the Land Acquisition Act of 1894 
of their intention to acquire certain 
land at Pegu for the purpose of con¬ 
structing a hospital. The acquisition 
proceeded and, on the 28th of May 1920, 
the Collector made an award under S. 11 
of the Act; and, on the 29th of May, 
under S. 16 of the Act, he took posses¬ 
sion of the land. The effect of this 
under S. 16 was that the land vested 
absolutely in the Government free from 
all incumbrances. 

This land belonged to the late Li^^ 
Chin Tsong. He was dissatisfied with 
the award of the Collector and applied 
for a reference to the District Court 
under S. 18. This reference w'as heard, 
and, on the 24th of August 1920, the 
District Court made an award very 
largely enhancing the amouni: of com¬ 
pensation given by the Collector. The 
Government then preferred an appeal 
against the District Court’s judgment, in 
Civil First Appeal No. 196 of 1920, of 
the Chief Court of Lower Burma. 

While this appeal was still pending, 
on the 7th of October 1921, Lim Chin 
Tsong deposited with the plaintiff-res¬ 
pondent firm certain title-deeds as secu¬ 
rity for a loan taken on a promissory 
note. Among these deeds were the 
title-deeds of the land in Pegu which 
was the subject of the acquisition px*o- 
ceedings. 

Six days later, on the 13th of October 
1921, Lim Chin Tsong wrote to the 
Commissioner of the Pegu Division a 
letter (Exhibit H) which reads as follows : 

Having learnt that there is a great public need 
for a new hospital at Pegu, I venture to offer a 
part of the land owned by mo to the west of the 
Court-house for the site. I shall require to 
reserve a plot measuring some two acres or more 
on the south of the site for lawyers’ quarters, 
but the rest of the land I shall be glad to offer to 
Government to meet this urgent public require¬ 
ment. The purpose for which the land was 
being acquired was not known to me at the time 
when proceedings for acquisition were taken and 
1 shall now bo glad to withdraw the proceedings 
in the Chief Court if Government-will pav the 
cost of that aijd the previous proceedings. 

This offer was transmitted by the 
Commissioner to the Local Government 
who then sent to Lim Chin Tsong a 
telegrana, of which (Exhibit J) is a copy, 
which reads: 


The Lieutenant-Governor has to-day heard of 
your most generous offer to present to the Local 
Government for the propose of building a new 
hospital at Pegu a part of the land owned by you 
west of the Court-house and desires to exnress 
his most sincere thanks for your gift. His Hon¬ 
our much appreciates your public-spirited action 
which he hopes will be emulated by others who 
may wish to benefit tbeir fellowmen. Subject 
to your consent it is proposed to call the building 
the Lim Chin Tsong Hospital in order that your 
name be permanently associated with its foun¬ 
dation. 

Mr. Lim Chin Tsong replied to this 
telegram by a letter (Exhibit K) which 
is unimportant. On the 21st of Novem¬ 
ber 1921, the Government published a 
notification (Exhibit L) acknowledging 
Mr. Lim Chin Tseng’s gift in the 
following : 

The Lieutenant-Governor desires to acknow¬ 
ledge the generosity of Mr. Lim Chin Tsong in 
presenting.to the Local Government a valuable 
piece of land for the purpose of building a new 
hospital at Pegu. 

•There the matter rested for some time. 
On the 15th of March 1922, Lim Chin 
Tseng’s legal advisers wrote to the 
Government Advocate, Burma, a letter 
(Exhibit I) in which they proposed that 
the appeal then pending in the Chief 
Court should be dismissed on the Govern¬ 
ment paying or undertaking to pay to 
Lim Chin Tsong the sum of Rs. 5,000 
odd being the expenses incurred by him 
in the Land Acquisition proceedings. 
Exhibits 2 to 6 are further letters relat¬ 
ing to this matter and, as a consequence 
of this correspondence, a petition, of 
which Exhibit S is a copy, was pre¬ 
sented to the Chief Court, and on this 
petition the appeal of the Government 
was dismissed with costs, as agreed, to be 
paid to Lim Chin Tsong. Much stress 
has been laid on the wording of this 
petition, especially on the first paragraph. 
The petition reads as follows : 

1. The Local Government has withdrawn 
from the acquisition out of which this appeal 
arose. 

2. It has been agreed between the parties that 
the Local Government shall pay to vour peti¬ 
tioner the sum of Rs. 5,235-0 in all on account of 
costs. 

It was signed by Messrs. Giles & 
Ormiston, Advocates for Mr. Lim Chin 
Tsong, and was endor.sed with the con¬ 
sent of the Government Advocate. 
Again, for a considerable period after 
this, nothing further occurred; bjjt, on 
the 27th of February 1923, tlie Deputy 
Commissioner of Pegu wrote to Lim 
Chin Tsong a letter (Exhibit M) which 
reads as follows : 
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With reference to the gifts of land made by 
you to Government for the purpose of building 
the Lim Chin Tsong Hospital in Pegu, I have 
the honour to request that you will be so good as 
to make the land over by registered deed of con¬ 
veyance to the Deputy Commissioner, Pegu, at the 
Registration Office, Pegu, either personally or by 
ageht or representative or assign duly authorized 
by power-of-attorney : vide S. 32 of the Registra¬ 
tion Act. read ^Yith S. 123 of the Transfer of 
Property Act. 

As regards stamp duty, no duty is chargeable : 
vide S. 3 (1) of the Stamp Act. 

I should be grateful if the matter could be 
settled at vour earliest convoiiienco. 

Exhibits? N, O and P are reminders 
issued on this letter to which no reply 
was received. Then, on the 23rd July 
1923, the plaintiff firm, through their 
advocates, wrote to tlio Deputy Com¬ 
missioner, Pogu, a letter (Exhibit A) 
giving notice that the plaintiff claimed 
to be a mortgagee of the land in question 
on a mortgage created by Lim Chin 
Tsong in October 1921. The Deputy 
Commissioner, by Exhibit Q, forwarded 
a copy of this letter to Lim Chin Tsong 
on the 3rd of August 1923 enquiring 
whether the facts stated in Exhibit A 
were correct, and again asking Lim Chin 
Tsong to make over the land by regis¬ 
tered deed of conveyance. To this letter 
Lim Chin Tsong replied by Exhibit E 
dated 1-Uli August 1923. Ho said tlmt 
lie would 1)0 pleased to make over the 
land by registered deed as suggested and 
promised to look into the matter raised 
in the letter from the plaintiff's advo¬ 
cates. (Ex)iibil R is a copy of Exhibit 
E.) Tie added tlial lie l)ad been search¬ 
ing for tlio title-deeds of this land and 
was glad to know wiicro they wore. 
About tlie beginning of November 1923 
Lim Chin Tsong died and it was later 
found that his estate was insolvent. 

There was further correspondence bet¬ 
ween Llio Deputy Cfimmissioner, Pogu, 
and the i)laintift’s advocates by letters, 
Exhibits C, D and F; and, finally, by 
Exhibit G, tlio plaintiff gave the Dci>uty 
Commissioner notice of his intention to 
file a suit , and this stiit was, in fact, filed 
on the Original Side of this Court on the 
19lli August 1924. 

In the stiit the i)laintilT claimed a 
morlgage d(‘creo under the equitable 
mortgage alleged to liavo been created 
Ijy tho dc[)osit of title-deeds in October 
1921 for the land now in question subject 
to llio acquisition proceedings and tho 
other lands f)f which f ho title-deeds had 
been de))Or^iled with the firm. 


We av© not now concerned with any¬ 
thing but the land at Pegu which was 
the subject of the acquisition proceedings. 
In paragraph 6 of the plaint the plaintiff 
claimed that by the petition in the Chief 
Court the Local Government had with¬ 
drawn from the acquisition proceedings. 
He claimed that he had an effective 
mortgage over the property in question 
which could not be affected by the 
alleged gift by Lim Chin Tsong. He 
claimed also that even if it were held 
that at the time of deposit of title-deeds 
Lim Chin Tsong had no right or title to 
the property in question, the withdrawal 
by the Local Government from the 
acquisition proceedings with the consent 
of Lim Chin Tsong re-vested the title in 
the said Lim Chin Tsong and that the 
said mortgage took effect under S. 43 
of the Transfer of Property Act. Ho 
claimed, in paragraph 12 of the plaint, 
that if it were held that he had no 
mortgage or charge on the land itself, he 
had a charge on the amount of compensa¬ 
tion payable to Lim Chin Tsong for tb© 
acquisition of his property. 

The leaimed trial Judge found that 
tho Government did withdraw in law' 
from their possession of the pro 2 )erty at 
Pogu and that it did revert into the legal 
jiossession of Lim Chin Tsong. He con¬ 
sidered that the words in the petition 
(Exhibit S), “tlio Local Government 
has witlulrawn from the acquisition 
out of which this appeal arose,' 
meant that the Government had aban¬ 
doned its property in the land in 
question. lie laid some stress on the 
fact that the Deputy Commissioner hiul 
subsequently asked Lim Chin Tsong to 
make over tlie land by a registered con¬ 
veyance, and asked : 

How can anybody make a piece of land over by 
registered deed unless tho legal property iu tho 
land is his own ? 

He held further that by the operation 
of S. 43 of the Transfer of Property Act 
and on principles of equity the plaintiff' 
acquired a valid mortgage on tho luo- 
perty as soon as tlie profiorty again vested 
in Lim Chin Tsong. Ho accordingly 
gave tlio plaintiff a mortgage decree for 
the sale of tho land in dispute as Well as 
of tho other lands ns to whicli thore 
was no disiiute. Against that judgment 
the Secretary of Stato has brought this 
appeal. 

It appears clear on tho recital of factr 
given above that in October and Novombes 
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1921, none of feh© persons concerned 
fully realized the actual state of affairs. 
Lim Chin Tsong, when he offered to give 
the land to the Government, was offering 
to give something to which he had no 
title but which actually belonged to the 
Government itself. He also offered to 
withdraw the proceedings in the Chief 
Court, which had not been instituted, 
and therefore could not be withdrawn, 
by him. These facts were also over¬ 
looked by the Lieutenant-Governor when 
he ^nt his telegram, Exhibit J, which 
by implication accepted the gift. They 
again overlooked when the Notification, 
Exhibit L, was published. 

Again, in March and April 1922, when 
the question of settlement of the appeal 
was dealt with, the facts were miscon¬ 
ceived. By consent the appeal was 
dismissed, the effect of which was to 
leave the award of the District Court 
still standing good. 

No steps were taken at the time to 
have a valid deed of gift executed. 
Although the Deputy Commissioner 
wrote to Lim Chin Tsong, asking him to 
execute a registered conveyance, he did 
not do so until almost eleven months 
after the dismissal of the appeal, and 
some fifteen months after the actual offer 
and acceptance of the gift. 

The plaintiff relies very strongly on 
the statement in the first paragraph of 

^ Government had 

withdrawn from the acquisition proceed¬ 
ings and contends that this statement 
must be accepted as correct. To this the 
learned Government Advocate replies 
that under S. 4« of tba Land Acquisition 
Act the Government could not lawfully 
witlidraw from those proceedings after 
the Collector had taken possession of the 
land. This Mr. Cowasjee, for the plain- 
tm, counters by the contention that 
there is nothing in the Act to prevent 
Government from restoring the state 
of affairs which existed before the pro¬ 
ceedings commenced with, of course, the 
consent of the other party to the proceed- 
mgs. With this contention we a‘^ree 
but we do not think that such a course 
of aution could properly bo described as 
a withdrawal from the acquisition. It 
would be rather an annulment of a com¬ 
pleted acquisition. For the acquisition 
was, m fact, complete, although the 
amount of compensation to be paid re¬ 
mained to be finally determined. And 
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the question how such an annulment 
could be effected still remains to be 
answered. Clearly it would be necessary 
that the Government should in some 
manner reconvey the property to Lim 
Chin Tsong who, on his part, must 
relinquish all claim to compensation for 
the acquisition. This is is not denied, 
but we are asked to hold that on the fact 
disclosed such a reconveyance was effec¬ 
ted.^ This we are unable to hold. As¬ 
suming for the moment that a recon¬ 
veyance could be affected in this 
informal manner we do not .consider that 
the facts disclose any intention on the 
part of either the Government or Lim 
Chin Tsong that this should be done. 
We find it extremely difficult to believe 
that had there been any such intention 
steps would not have been taken to com¬ 
plete the whole transaction in due form^ 
The question also arises whether 
Government was competent to divest 
itself of its property in this manner. 
Mr. Cowasjee points out that under the 
Crown Grants Act. XV of 1805. the pro¬ 
visions of the Transfer of Property Act 
do not apply to transfers by Government. 
There are, nevertheless, statutory provi¬ 
sions relating to such transfers. S. 16 
of the Burma Town and Village Lands 
Act provides that land at the disposa 
Government may be disposed of 
(rt) by grant or lease, conferring such iiiterests 
therein and no such conditions as tlie Local 
tiovernment may by rule prescribe. 

The rules under this section do not 
provide for disposal by grant except for 
religious edifices ; and tliey lay down very 
definite procedure for the issue of leases 
Clearly they contain no provision autho¬ 
rising such a conveyance as that which 

claims to have been effected 
in this case. We note that Mr. Cowasiee 
contends that this Act is not ai,piicabie 
to such a ease as this. We have, liow- 
eve^ only quoted the Act to show that 
It atiords no authority for the plaintiff' 
claim* 


The Government of India Act, 1915 is 
more important. S. 80 lays down that 
.... any Local OovermiKM.t may, on behalf and 
in the name of the Secretary of State in Council 
and subject to such provisions and restrictions as’ 
the Secretary of St;itc in Council with the con 
currence of a majority of votes at a meciinH of 
the Council of India, prescribes, sell and dispose 
of any real or ^rsonal estate whatsoever^ in 
British India within the limits of their respectivi 

Oovernments forthe time being vested in hVs 
Indfa P»TOses of the Government of 
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Clause (2) of the same section says : 

Every assurance and contract made for the 
purposes of this section shall be executed by 
"Uch person and in such manner as the Governor 
Generiil in Comicil by resolution directs and 
authorises, and if so executed may be enforced 
by or against the Secretary of State in Council 
fur the lime being. 

This provision clearly contemplates 
that transfers should be made by written 
deed. It would, indeed, 1)0 surprising 
were this not required. It is certainly 
not in the public interest that Govern¬ 
ment should dispose of its property other¬ 
wise than in a formal manner and by 
written instrument. The Governor- 
General in Council did in fact issue 
directions by resolution in the Home 
Department (Judicial), dated the 2nd 
June I9in. This resolution was issued 
under the East India Contracts Act. 1870, 
(:j3 k 34 Viet., cap. 59), and the Govern¬ 
ment of India Act, 1859, (22 & 23 Viet., 
cap. 41). Those Acts were both repealed 
by the Government of India Act, 1915. 
but under S. 130 of that Act the repeal 
did not affect the validity of the resolu¬ 
tion, whicli is still in force, hut has been 
amended in various details under the 
Government of India Act. 1870. 

In that resolution the Govornoi- 
Gcncral in Council declares tliat deeds, 
contracts and ofcltcr instruments may he 
executed as follows. Then follow a large 
number of detail-^. Paragraph K pro¬ 
vides for the execution of contracts in the 
lerritorics under the administration of 
the Government of Burma and specifies 
tlie olliccrs ))>• wliom they may 1)0 execu¬ 
ted. 

It is clear tliat there was no execution 
of any contract in favour of Lim Cliin 
Tsong by any officer of the Government 
in tlie i)resont ca^c. We are clearly of 
o|Jnion tliereforo that under S. 30 (2) of 
I lie Government of India Act 1915 there 
was no contract or transfer liinding on 
and enforceable against the Secretary of 
State. 

We liave liecn referred to the case of 
Siihy-ilnn'iniini. v. Sfcyelari/ of St<ile (l). 
In that case the land in question had 
linen acquired liy tlio Government in 
ls7.H, hnt it was found that tl\o Collector 
had in lyTd got hack the compensation 
money. The District Judge held tliat the 
affptisilion was not cancelled hy the 
return of the puroliaso money and that 
1 ho iirojiorties wbicli had become vested 
in the Ciovornment bar! never been 
“(1) [lyuTjT? M. L. J. 557. 


divested. The learned Judges of the 
High Court said in their judgment : 

We are unable to agree with the Judgs that 
even after the recovery of the compensation 
money from the plaintiff's predeaessor-in-tftle. 
the title continued to vest in the Government. 

They held, however, that on other 
grounds the plaintiff’s suit failed. This 
expression of opinion was, therefore, 
obiter and we cannot regard it as an 
authority. Nor, on the facts, as stated 
in the report, do we agree with it. 

Our view of the facts of the present 
case is that the acts of the parties did not 
operate to divest the Government of its 
title in the land in dispute and to re-vest 
it in Lim Chin Tsong. On this view of 
the case the plaintiff can have no mort¬ 
gage on that land, which did not belong 
to Lim Chin Tsong at the time of his 
deposit of the title-deeds or at any time 
thereafter. 

It may be desirable, however, to con¬ 
sider anotlier argument which has been 
put forward by the learned Government 
Advocate. This is that even assuming 
that the land was re-vested in Lim Chin 
Tsong, it was so re-vested only for a 
limited purpose ; that he might transfer 
it to the Government by way of gift and 
that, therefore, Lim Chin Tsong acquired 
no beneficial interest in it to wliich the 
plaintiff’s mortgage could attach. Ho 
acquired the property in effect only as a 
trustee for the purposa of conveying it to 
the Government. 

The learned Judge below said in his 
judgment : 

I hold that this land was given back to Mr. 
Lim Chin Tsong for the purpose of reconveyance 
in the terms of ihu correspondence to which I 
have referred. 

but he did nob consider what interest 
Lim Chin Tsong thereby acquired. 

In our view (on the assumption already 
set out) Lim Chin Tsong could not have 
acquired anything more than the interest 
of a trustee for the purpose of roconvoy- 
ing tlie property to Government and this 
interest could not become subject to any 
mortgage in favour of the plaintiff by 
reason of Lim Chin Tseng’s previous 
deposit with him of tlie title-deeds to the 
land. 

Mr. Cowasjee argues for the plaintiff 
that Lim Chin Tsong’s iiromise to give 
the land to the Government was without 
consideration and could not have been 
enforced against him. We do not accept 
this view. On Mr. Cowasjeo’s case the 
Government had not only agreed to pay 
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to Lim Chin Tsong the sum of ovev 
Rg. 5,000, bub had also conveyed to him 
its own title to the land in question in 
consideration of his promise to reconvey 
the land to it in the form of a gift. The 
agreement between the parties, therefore, 
was not gratuitous but for good considera¬ 
tion and was enforceable. 

We note that the learned Government 
Advocate argued that S. 43 of the Trans¬ 
fer of Property Act does not apply to an 
equitable mortgage created by deposit of 
title-deeds. We express no opinion on 
this question, the decision of which seems 
to us unnecessary for the determination 
of the case before us. 

The question whether the plaintiff 
had any charge ovei; the compensation 
money payable to Lim Chin Tsong has 
not been argued before us and we see no 
reason for holding that he had at any 
time any such charge or lien. 

To sum up : We hold that at the time 
of Lim Chin Tseng’s deposit of the title- 
deeds with the plaintiff he had no title 
to the i^roperty in question, nor did he 
after that time acquire any such title. 
The plaintiff thei’efore has no mortgage 
lien on that property and no right to any 
remedy as against the appellant, the 
Secretary ol State for India. 

We accept the appeal, set aside the 
judgment and decree of the Court below 
in so far as it is against the appellant, 
and in so far as it affects the property at 
Pegu which is in dispute and to that 
extent dismiss the plaintiff’s suit. The 
plaintiff-respondent will pay the appel¬ 
lant's costs in both Courts. The amount 
on which the costs are to be calculated 
to Ve mentioned by the advocates later. 

Appeal accepted. 
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Heald and Chari, JJ. 

King-Emperoi —^Appellant. 

V. 

Nga Po Bya and ancthet —Accused— 
Respondents. 

Criminal Appeal No. 722 of 1926. De¬ 
cided on 28th July 1926, from the order 
of the Addl. S. J., Pyapon, in Sessions 
Trial No. 63 of 1925. 


. Nga Po Byu Rangoon 19 

5{c CritTunal P. C., S. 342 —Section not com¬ 
plied—Acettsed acquitted—Trial is improper and 
retrial Is tiecessary. ' 

Sectiofi 342 is imperative and requires the ac¬ 
cused to be examined after the witnesses for the 
prosecution have been, examined. A trial with¬ 
out such an examination is not proper even 
though the accused have been acquitted : 2 Z>. 

D. R 239. Poll, _ [P 19 , c 2]* 

Judgment. —The respondents, Po Byu 
and Po Twa, together with a third 
accused person, Po Tin, were committed 
for trial on charges of robbery and mur¬ 
der. 

They wei'e tried by the Additional 
Sessions Judge of Pyapon on charges 
under Ss. 392 and 302 read with S. 34 ot 
the Indian Penal Code and were ac¬ 
quitted. 

The Local Government has directed 
the Government advocate, as Public Pro¬ 
secutor, to present an appeal to this 
Court against the acquittal of the res¬ 
pondents, and the respondents have been 
re-arre.sted and have been represented 
by counsel at the hearing of the appeal. 
On a perusal of tho Sessions Court’s re¬ 
cord we find that the Additional Ses¬ 
sions Judge omitted to examine the ac¬ 
cused. The examination of the accused 
recorded by the First Additional Magis¬ 
trate of Dedaye was put in evidence for 
the prosecution under the provisions of 
S. 287 of the Code of Criminal Procedure. 
The entry in the case-diary in the Ses¬ 
sions Court at this stage was as follows : 

Examinations of accused by the Magistrate 
raad to the accused. Thev all admit them as 
correctly recorded. Admitted as Exhibits K, L. 
M, Summary of defence recorded. Examined 
all defence witnesses. 

There is nothing in the diary to show 
that the accused were examined by the 
Additional Sessions Judge under the 
provisions of S. 312 of the Code of Crimi¬ 
nal Procedure, and there is no record of 
such examination on the Sessions Court’s 
file. 

It was stated in tho case of Kitig-Em- 
peror Kyan Baxu (1) that S. 342 is 
imperative and requires the accused to 
be examined after the witnesses for the 
IJrosecution have been examined. That 
provision of law has l)een particularly} 
brought to the notice of all Magistrates! 
and Sessions Judges in paragraph 419 of’ 
the Burma Co«irts Mannual and it has 
been repeatedly affirmed by the High 
Courts in India. 

In these circumstances we are of opi- 
nion that we should not he iustified in 

(1) [1904J 2 L. B. R. 239; ^- 
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acting on the record of the Sessions 
Court as if the trial of 'the respondents 
in tliat Court had been a proper trial, 
and that we ought to direct that the 
respondents be now tried according to 
aw. 

We, tlierefore, direct that the respon¬ 
dents be re*tried by the Sessions Judge 
of Pyapon on the original commitments 

lie-trial ordered. 
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(1) Robinson, C. J., and Brown, J. 

(‘J) Brown, J. 

(3) Rittledoe, C. j., and Chari, J. 

(4) Heald and Chari, JJ. 

(5) Ri'tledge, C. j., and Carr, J. 

.7. X. Surtu —Receivei—Appellant. 

V. 

T. S. CheClfjar Firm —Respondents. 

Civil Appeal No. B9 of 1925, and ilis- 
ceiliineous .Xpjilications Nos. 90 and 9G 
of 1925, Decided on Hih Juno and 13th 
October 1925, and 22nd Febmary, lOtli 
May and ]9th July 192(), respectively^, 
from the jiidgiiienl of the original side in 
Civil Suit No. 12S of 1923. 

fn) I.iinltation .loi. S. h — MislaliC of 
plcndt r Isiiitthona jidc unle'^s madt; < n a/dtc of 
due airc and attention (liolinsnn, C. J., and 
liioicn, J.\. 

a boiiii ful<- Jiiistalie on the of ;i 

})k‘a<liT jiiiiy be sunicieiit cause for admitting jin 
after time, no nti>take is b<ni:i fide unless 
made in sldte of due care and uileution : J. /. J{, 
lOil Ji'tyi'j. 1IH, Foil. [P 21, C 1] 

sf; (t) ( <r£f J’, C O. 47, It. h — (.'o'c di'cidcil Lf/ 
two Jitdiif'> — lU-fieiv npjdied for—One Jud'je on 
leat c—The other onhj is la hear Oic ajtfdieniion 
for reeicie (iSroien. J.). 

Where a case is decided by a lieuch of two 
Judge-, and an application for review of that de¬ 
cision is made when on** of tlic two Judges is on 
leave, tin- review application sIujIiUI b.- lusird 
only liV the other Jiidg*-, and if he grams the 
.ipniicalioii lie is to forward th*.- papers to he laid 
t).:(oru the Chief Jil>tice fi«r the .ippointinent of a 
lieticb to he.ir the r*'\i(-w : lU Cal. 7hs, Foil. 

LP '23, C 1. P 21. C 2] 

(e) Vii.il I7. It. I— Case decided by 

nu-ii'hi c'i}i'idirin'j vhclher delay tn jilimj ay- 
yeal ■■■hoiibl be ejcit.H-d—QuesUon lehellur op- 
/leol Kfi' r>'nll{i time barred not considered — 
lU'vlcn lies {Jirown. J.). 

.Mtliiiiigh an *-rror of law is not necessarily a 
grrjund for review, yet where a Court decide*! a 
i*lering the‘piestiun of applicability of 
S. T), 1.imitation Act-*. oul.y, wiyioi^t c*,,nsidering 
win llier the ease was, really b.irre'd by time at 
ull. ^ 
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Held : th.at such failure is analogous to a 
mistake or error apparent on the face of the 
record aud a review is competent : A. I. B. 1922. 
P. C. 112*(P. c.), Expl ; A. I. R. 1924 Patna 250 
sD/sC ; .-t. 1. B. 1924 Mad. 98, 

^ ... fP 22, C 2. P 23. C ll 

^ hf) lAtmtalton Acty 8. 12— Copy of decree- 
not necessary for appeal—Time for obtaining 
copy (hereof is not excluded {Rutledge, C. J., and 
Chari, J.). 

No period can be regarded as requisite ” 
Under the Act when there is no need at all te 
apply for and obt.iin a copy of the decree, . . tb6 
rules of the Court allowing the appellant to file hie 
memorandum of aiipcal unuccompanied bv a 
copy of the decree : .1. I. R. 1922 P. C. 352* (/'. 

C }, Fitll,, and First Appeal No. 256 of 1924 
(Rang.), App)-. [P 25, C Ij 

(e) Limilalion Act, Art. 151— Letters Pateyii 
(Rang,), Cl. 13—Rangoon H. C. Appellate Side 
Rules, R. 5— Appeal from original side judgment 
—Copy of decree need not accompany memo, oj 
appeal. 

The period of limitation for an appeal from a 
judgment of the original side vincler Cl. 13 of ihc- 
I.ettcrs Patent is 20 days from the date of the 
iudgment, and in such appeals the memorandum 
of appeal must be accompanied by a certified 
copy of the judgment unless the Court dispenses 
with it, but need not be accompanied by a certl-- 
fied copy of the decree. [P 2$ 0 Ij 

^ I/) 'Ciril P. C,. iamended by Act 26 of 1920), 
O. 45. R. 7— Jliyli Court cannot extend time 
beyond six iieehs, 

.\fter the amendment of the Code by Act 26 of 
1920, th«‘ High Court has no power to extend the 
six week.s time for furnishing security : 2 Cal. 

272 ; 10 Cal. .557 (i'. C.). nol Appl. ; .1.7. Jt. 1!»22 
-Ul. 13, Full. [P 2H C 1.1 

Doctor, X. M. Cotcasjcc and X. N. Bur- 
jorjee—iov Apiieliant. 

rjCtich an<l Ormiston —for ResjjondeiUs. 

Robinson. C. J., and Brown, J.— 

{t^lh June 19ii5).—The judgment in this 
case was passed ou the bth of January 
1925, and twenty' day.s is the limitation 
allowed for an iipijcal. An applicatioi: 
for cojiies of the judgment and decree 
was filc«l at once on the 8th January 
1925. Tlie coi>y of Llio judgment was 
ready for delivery ou the 24th March 
1025. There was some delay in deiiosii- 
ing tiie fee. .\n attempt, it is said, was 
made to lile the ajipeal on the 4th of 
.\pril 1925, hut tliat was the day on 
whicli the Court closeil lor the Easter 
holidays, and the attemiit was made 
after the Court ollice was closed. The 
fact was brought to the notice of counsel, 
who tlien said that it did not matter, as 
it would 1)0 necessary to lilo a cojiy of 
the decree, and tliat the Court had not 
supplied a copy of the <lccree up to tliat 
«late. Counsel tlien lefl tlio connti'y. 
On his return, which was a week al'tei 
the Court ha<l re*opened, it was brought 
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to bis notice that no copy of the decree 
had yet been obtained. Urgent fees wei'e 
then paid, a copy of the decree was ob¬ 
tained and the appeal was filed the fol¬ 
lowing day. 

By the rules of this Court, made ap¬ 
proximately two years ago, it is laid 
down that it is not necessary tq file a 
copy of the decree with the memorandam 
of appeal. That rule was made because 
it was considered essential that the 
period of twenty days which was deli¬ 
berately fixed should not be exceeded by 
several monthsowing to delay in prepara¬ 
tion of decrees, or for any other reason. 

It is said that learned counsel was 
ignorant, even at this length of time, of 
the provisions of that rule. 

The question that we have to consider 
is whether any sufficient cause has been 
shown for our exercising the discretion 
which is given to the Court by the 
provisions of S, 5 of the Limitation Act. 

It^as been laid down by this Court 
that, though a bona fide mistake on the 
part of a pleader may be sufficient cause 
for admitting an appeal after time, no 
mistake is bona fide unless made “ in 
spite of due cave and attention.” That 
dictum was approved of and allowed by 
a Full Bench of this Court in the case of 
Till Tin Nyo v. Mauny Ba Saing (l). 

In the present case, turning to the 
affidavits that have been filed,, we find 
the following statement by G. M. Desai : 

Mr. J. N. Surty signed the ineuioranduin ot 
%l)poal on the 4th .\pril 1025. but it was too late 
thou to file it. it being a Saturday and past 2 
p. m. Mr. Burjorjee then looked into the matter 
and said that, as certifiotl copies of the decrees 
had not been obtained, there was time to lodge 
the appeal, which he promised to do as soon as 
he returned from Colombo. 

It is impossible to read tliis statement 
in any other way than that there %vas an 
intention to file the appeal on the 4th 
of April 1925, and that an attempt to do 
so had failed as the office was already 
olosed. And, further, that it was after 
this abortive attempt that Mr. Burjorjee 
looked into the matter. 

It is, indeed, strange if counsel, with 
such large practice, should remain, for 
two years, in ignorance of a rule with 
which he and his office have to deal 
almost every day of the week. i. 

The attempt to file the appeal was 
made without having any copy of the 
decree to file with it, and this, in our 
opinion, noints stro nt flv to the fact that 
(1) A.l.B. 1924 Rung, 148—1 Rung. 584 (F.B.). 


it was known that Jhe absence of a copy 
of the deci'ee was no bar to the filing of 
the appeal. A copy of the judgment had 
been obtained long before the appeal was 
ready. There was no reason why it 
should not have been filed before limita¬ 
tion had expired ; but the appeal was 
already time barred, when the attempt 
to file on the 4th of April 1925 was 
made. Wo can see no ground, on these 
facts, for holding that this was a bona 
fide mistake made “ in spite of due care 
and attention.” 

Under these circumstances we find 
ourselves unable to hold that there is 
^sufficient cause. The appeal will stand 
dismissed as barred by limitation. The 
appellant will pay the respondent’s costs 
and we fix the advocate’s fees at five gold 
mohurs. 

Brown, J.— (I3i/i October 1925).—The 
ai)plicant filed an appeal against a judg¬ 
ment of the Original Side of this Court. 
The memorandum of appeal was placed 
before Carr, J., who noted that the ap¬ 
peal appeared to bo time barred. Notice 
on the question of limitation was issued, 
and after hearing counsel for both sides 
a Bench, consisting of the learned Chief 
Justice and my.self, passed orders dismis¬ 
sing tile fiiipoal as barred by limitation. 
The petitioner has now filed an apjilica- 
tion for review of this judgment, and, as 
the learned Chief Justice has gone on 
leave,-this application has to be hoard 
by mo alone under the provisions of R. 5, 
of O. 47 of the Code of Civil Procedure. 
The judgment appealed against was 
delivered on the 8th January, and 
appeal was not filed until the 29tii April. 
Under rules of this Court it is not neces¬ 
sary when filing an apiioal against a 
judgment on the Original Side to file 
with the memorandum of appeal a copy 
of the decree appealed against. A copy 
of the judgment appealed against in this 
case was duly obtained and, allowing for 
the time required for obtaining a copy 
of that judgment, the .'ijipoal still re¬ 
mained barred by limitation. J^efore we 
heard counsel on the question of limita¬ 
tion, affidavits wore filed on behalf of 
the petitioner to the effect tliat be was 
acting under a bona fide mi.stako in 
believing that a copy of the decree was 
required for purposes of appeal, and it 
was contendedrtliat for this reason tliere 
\\as sufficient reason within (he meaning 
of S. 5 of the Limitabion .\ct for admit- 
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ting the appeal. We held aga'nsb the 
applicant on this point. 

An entirely different point is now 
taken. It api}ears that at the time ap¬ 
plication was made for copy of the judg¬ 
ment on the Original Side, application 
was also made for copy of the decree 
appealed against, and that a considerable 
delay occurred l?efore ihe copy of the 
decree was obtained. If the whole 
period between the filing of tbe applica¬ 
tion for copy and the obtaining of the 
copy of the decree be excluded then the 
appeal would be within time. The con¬ 
tention now put forward is that, not¬ 
withstanding the fact that a copy of the 
decree is not now required to he filed 
along with the memorandum of appeal 
in appeals from the Original Side, never- 
tlieless tlie provisions of S. 12 of the Limi¬ 
tation .\ct give the petitioner the right to 
exclude Die period requisite for obtaining 
sue!) a copy from the period of limitation 
l)rescril>ed. So far as my recollection 
goes tliis point was touched on when the 
matter was ai-gued before us. hut it was 
not j>ressed and was not really argued, 
and wc made no mention of it in onr 
judgment. S. 12, Cl. 2 of blie Limitation 
.\ct runs as follows : 

1ti coniputiiu' ilic period of Uinitiiltou pre- 

^cribcd for :in a})i)fiil.the day on which 

the judguieiit complained of was prononnml and 
the time requisite for obtaining a copv of the 
decree, sentence or order appealed from or .sought 
to be reviewed, .^hall b.- excluded. 

Tlie contention on behalf of tlio peti¬ 
tioner is that tit) niios of Miis Court can 
override the provisions of this section, 
and that the i)eriod required for obtain¬ 
ing a copy of I he decree in this case was 
the time requisite for obtaining a copy of 
the decree witliin the meaning of S. 12, 
whetlier tlie copy was actually veiiuired 
for the juirposcs of appeal or noi. .\s to 
whetlier this contention is sountl or not 
1 at present express no opinion. The 
matter has not been fully argued nor. 
would it in my view of the meaning of 
the order regarding reviews bo competent 
for me siti ing alone to come (o a final 
tiecision on the matter which would 
have the olVect of reversing the orders 
j»assed hy a Jlcnch of which 1 formed 
one meinhor. What I have (o decide is 
whetlier the circumstances are such that 
a review should 1)© granted, and the 
matter set down for further hearing 
under tlie jirovisions of 11. 8 of O. 47. 
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In the case of Chhajju Ram v. Nek 
(2). Their Lordships of the Privy 
Council decided that the provisions of 
R- 1 of O. 47 must be interpreted strictly, 
that the words “ any other sufficient 
reason ” in that rule mean a reason at 
least analogous to those specified imme¬ 
diately .preceding, and, that it was nob 
a sufficient reason for granting a review 
that the order sought to be re* 
viewed ‘ proceeded upon an in¬ 
correct exposition of the law.” It is 
argued on belialf of the respondent that 
in accordance with these principles I 
must hold that no ground for review has 
^heen made out in this case, and I have 
been referred further to the case of 
Sriviriti Oarabiui Kamarin v. Suvaja 
Narain Sinyh (y). In that case the 
trial Court had originally dismissed the 
suit, but had subsequently allowed- a. 
review of the order of dismissal on the 
ground that a recent decision of the Pull 
J3encli of the High Court liacl no^ been 
considered by tlie Court when it passed 
its original order of dismissal. It was 
held hy the High Court of Patna that in 
accordance witli the principles laid down 
in Chhf/jjii Ravi’.s case (2) the reasons for 
granting a review were not sufficient, lb 
is however to be noted tliat tlie order, a 
review of wliicli was held to have been 
wrongly granted, had been based on a 
previous judgment by a Divisional Bench 
of the High Court. Doubt was also ex¬ 
pressed as to whether the later Full 
Boncli decision did ajiply to tlie facts of 
I hat particular case. It cannot therefore 
bo said that the facts of that case are really 
analogous to the facts of the present case¬ 
in the case of ^fnmri Jiao v. Balu’ 
roiUh Dikshit (4). which was also decided 
after the Privy Council case, it was held 
that an error of law might (e an error 
apparent on the face of tiio record. As 
was pointed out by their Lordships of 
Ihe Madras Higli Court, the actual facts 
of ('hhajjii Uam'a case (2) are not very 
clear, and although that case is definite 
authority tor tlie view that an error of 
law is nob necessarily a ground for review, 
it does not decide that sucli an error can- ‘ 
not ho a ground for review in any cir- 
oumslances. 

It is not for mo, as 1 have already said, 
to pronounce an opinion as to whether 

(•2) .\. 1. R. 1022 P. C. 112--3 r27. ^ 

(S) A. I. R. 1024 Patna 250—3 Put. 194. 

<4) A. I. R. 192-J Mad. Mad. 055. 
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the interpretation put on S. 12 of the 
Limitation Act by the learned counsel 
for the petitioner is correct or not; but it 
is quite clearly an arguable contention 
which can be supported by authority. 
The point is one which so far as I know, 
^as never been decided in Burma, and is 
obviously a point of considerable impor¬ 
tance. As the point was not previously 
pressed before us when we heard counsel 
on the question of limitation it would 
perhaps be going too far to say that there 
is a mistake or error on the face of the 
recoi’d because we did not discuss the 
point in our judgment. But in the cir¬ 
cumstances of the case our failure to deal 
with the point was at least analogous to 
such a mistake or eiTor. The facts of the 
case were before us in the affidavits 
which had been filed, and if the conten¬ 
tion now put forward is correct, then the 
question of the applicability of S. 5 of 
the Limitation Act did not arise at all. 
We decided the matter purely on a con¬ 
sideration of S. 5, and on tlie assumption 
that the appeal was barred by limitation. 
Whether it was actually so barred we 
did not consider at all. We assumed that 
the appeal was barred without consider¬ 
ing a most important point that was very 
relevant to the question w'hether it was 
so barred. 

I I do not suggest that the mere fact 
Ithat a point of law has not been con- 
Isidered is a ground for review. But as 
pointed out by their Lordships in Murari 
Hao's ca«o (4), each ca^e must be judged 
by itself. The point raised in tlie present 
case is of such importance, and would so 
clearly have had to be considered by us 
if it had been brought to our notice, that 
our failure to consider it is, in my opinion, 
analogous to a mistake or error apparent 
on the face of the record. I am therefore 
of opinion that this ai)plication for review 
must be granted. 

The correct procedure for me to adopt 
appears to be that adopted by the Cal¬ 
cutta High Court in the case of Auhhoy 
Churan Mohunt v. Shaviont Tjochun 
Mohunt (5), that is to say, to direct the 
• papers to be laid before the Chief Justice 
for the appointment of a Bench to bear 
the review\ I grant the application for 
a review accordingly and direct that the 
papers be placed before the Chief Justice 
for the appointment of a Bench to rehear 

aS3Jj 16 Cal. 788. 


the matter under the provision of R. 8 
of O. 47 of the Code of Civil Procedure. 

This application for a review would 
not have been necessaiV had the appli¬ 
cant raised this contention before us at 
the hearing on the question of limitation, 
and I do not consider that in the circum¬ 
stances any orders as to costs are required 
at this stage. 

Rutledge, C J., and Chari, J.— (22«d 
Fehrtiary 1926).—This is an application 
for review of a judgment passed by the 
late Chief Justice and Mr. Justice Brown 
in an appeal from the Original Side of 
the High Court, in which they held that 
the appeal w’as barred by limitation. By 
the rules framed by the High Court (R. 5, 
proviso) it is not necessary that an appel¬ 
lant from a judgment or order of the 
Original Side should file with his memo¬ 
randum of ai^peal a copy of the decree. 
The rules provide that he may file the 
appeal w’ithout such copy. The 
apjieal is barred if the time sjient in 
obtaining the cojiy of the judgment alone 
is excluded. If the time for obtaining a 
copy of the decree is also excluded tlien 
it is within time. Before the Chief Jus¬ 
tice and Mr. Justice Brown it seems to 
have been taken for granted that the 
appeal was out of time and the jjoint 
pressed in argument w’as that there w’as 
a bona fide mistake on the i)art of the 
appellant’s advocate, which was a suffi¬ 
cient cause within the meaning of S. •'j of 
the Limitation Act for the delay in pre¬ 
senting the appeal. The learned Judges 
held that there was not a bona lido mis¬ 
take and there was no sufficient cause for 
not filing the ax>peal within time and on 
that ground dismissed the apx)eal. Tlie 
ai)pellant theve^ipon filed an api)lication 
for review^ which was granted and tlie 
review is now before us for disi)osal on 
the merits. 

The j)oint which is now argued, which, 
liowever, was not avgvecl on the i>revious 
occasion, is that tlie time refjuirod in 
ol>taining a copy of the decree must lie 
excluded even tliougli it may not 1)0 
necessary for the appellant to file such a 
copy along with liis memorandvim of 
appeal. S. 12, Cl. (2), of tlie Limitation 
Act provides that : 

lu computiuR the period of limitation pre¬ 
scribed for an appeal. . . the day on which 

the judgment complained of was pronounced and 
the time requisite lor obtaining a copy of the 
decree, sentence or order appealed from shall be 
excl uded. 
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Clause (3) provides; 

Where a decree is appealed from or sought to 
be reviewed the time requisite for obtaining a 
copy of the judgment on which it is founded 
shall also be excluded, 

The point for consideration is whether 
it could be said that the time was 
requisite” for obtaining a copy of the 
decree when there was no obligation on 
the appellant to file a copy of the decree 
along with his memorandum of appeal. 
The limitation for appeals from the 
Original Side is contained in Article 151 
of the First Scliedule of the Limitation 
Act and there can, therefore, be no ques* 
tion that S. 12 of the Act does not apply 
to such appeals. 

Our attention was drawn to a pass¬ 
age in a Commentary on the Limitation 
Act, which seems to show that even 
when copies are unnecessary, the time 
spent in obtaining those copies should 
he excluded, as the words of S. 12 of 
the Limitation Act are clear and specific 
on tho i)oint. The authorities cited are 
Kiri>a Ihnu v. Unhhi (6); Giuigadar v. 
Ayhanini Dafiim (7): and Lai v. 
.Vuut/ohi)iath (H). In the last case of 
Uchtu'i Lai (8), tlie point did not arise for 


decision. All that tho learned District 
•Iiiduo referred to the Higli Court for 
ilocision. and all that tlie learned Judge 
oi ihe Hiyli Coin L decided, was the ques¬ 
tion wltcrlicr the provisions of S. 12 of 
t,he then liiinilafion Act apjiliod to an 
applieal ion for leview of an appellate 
jK,lumen! jjassed in an appeal under tlio 
Ucng:il Act 8 of which provided a 

special iHjriod of limitation. There is 
nothing in the report to show tliat it 
was noi ncc«‘ssary for the apjilicant to 

file a copy of • lie judgment and decree 
wit h his applica* ion. 


In Kuwaru Aikip/ui y. Srlfial i Xaidu 
tluue is a ])a^sage in the jufl-mont of 
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Act had been held not to apply. In 
Wajid All V. Nawal Kishore (10), which 
vras a Full Bench case of the Allahabad 
High Court, Sir John Edge, the then 
Chief Justice, saysi 

It is possible that the second, third and fourth 
paragraphs of S. 12 of the Act No. 15 of 1877, 
were enacted, so far as applications for review 
of judgment or to set aside an award are con* 
cerned, to meet cases in which a person interested 
in applying fora review of judgment or to set 
aside an award may desire to inform himself ac¬ 
curately by the perusal of the copy of the decree 
or order or judgment, as the case might be, as 
to what its actual contents were and as to anv 
Icpl or other objections there might be to it. 
The Legislature may have intended that persons 
ander such circumstances should not by the Law 
of Limitation be compelled to hurry into an ap¬ 
plication for review of judgment .... until 
they had full opportunity of considering the 
terms of the decree or order or judgment. 

Ifc will be noticed that the point for 
consideration in the Allahabad Full 
Bench case was whether an application 
for review of judgment should be ac¬ 
companied by a decree, order or judgment 
sought to be reviewed, though by the 
rules it was not necessary that it should 
be so accomiianiod. An argument was 
ba'<ed on the wording of S. 12 of the 
Limitation Act that since such time is 
excluded by the Limitation Act, the 
Legislature contemplated that an appli¬ 
cation for review of judgment should 
always be accompanied by a cojiy of the 
decree, order or judgment sought to bo • 
reviow’cd. It was to meet this objection 
tliafc tlie learned Chief Justice in the 
passage above referred to made that 
statement to sliow thut there might have 
been reasons for the enactment other 
than the necessity of filing a copy of 
decree, order or judgment with the ap¬ 
plication. In a sense, therefore, Sir John 
Edge's remarks are merely obiter. Some 
other cases have been cited to us, mostly 
reported in unauthorized reports wherein 
it seems to liave been taken for granted 
that tlie time required for obtaining 
copies of decrees or judgments must be 
excluded even tliough they are not neces¬ 
sary. as to liold otherw'ise would bo con¬ 
travening the provisions of S. 12 of the 
Limitation Act. It seems to us that in 
these cases the force of the w'ox'd 
requisite has not boon fully considered. 
Ilequisito is defined in the Century 
Dictionary as follows . 

(1) Kcquiroil by tho nature of things or 
by circumstances . 

{I 0 )[is 9 . 5 ] i? Alir^lH—( 1895 ) Ar\V.N.~Ci (F.B,). 
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(2) Necessary ; 

(3) So needful 'that it cannot be dis¬ 
pensed with . 

(4) Indispensable. 

It seems to ns therefore that the words 
of the section “time requisite for obtain¬ 
ing a copy of the decree” imply that it 
is essentially necessary to obtain copies 
and that some time must necessarily be 
spent in obtaining such copies. It cannot 
be said that when no copies at all are 
needed for the purpose of filing appeals 
in accordance with law, any time is 
“requisite,” i. e., is indispensably neces¬ 
sary, for obtaining the copies. We are 
fortified in our opinion by a recent deci¬ 
sion of the Privy Council. XnPramatha- 
nath Roy\. Lee (11) an appellant made 
delay in applying for a formal order to 
be drawn up in accordance with the 
rules of that Court and after the decree 
was drawn up and sent to him for ap¬ 
proval lie delayed in approving and 
returning the draft decree. The High 
Court of Calcutta refused to exclude, in 
favour of the appellant, these two periods 
during which the preparation and signing 
of the decree was delayed by the laches 
of the appellant. He contended before 
the Privy Council that tiie time requi¬ 
site within the meaning of S. 12, Cl. (2), 
was tlio time which, in the circumstances 
of the case was actually occupied by him 
in obtaining the decree. Their Lordships 
of the Privy Council in answer to this 
contention say as follows : 

Iq tiheir Ijordships’ opinion uo period can be 
regardnd a'i requisite under the Act which need 
not have elapsed if tho appellant had taken 
reasonable and proper stops to obtain a copy of 
the decree or order. 

I It seems to us to follow from this that 
ino period can be regarded as ‘I'equisite’ 
under the Act when there is no need at 
all to apjdy for and obtain a copy of tho 
decree, if, as in this case, the rules allow 
the appellant to file bis memoi'andum of 
appeal unaccompanied by a copy of the 
decree. This was the view taken by 
Mr. Justice Carr of this Court in an un¬ 
reported case of this Court, Civil First 
.\ppeal No. 256 of 1024, and wo are in 
agreement with the view taken by him. 

A comparison of the earlier legislation 
on the subject, so far as appeals are con¬ 
cerned, leads to tho same conclusioti. In 
the Limitation Act of 1859 there was no 
provision for appeals, but in the Civil 
P. C. of tlie same year, S. 333 provided 

(11) A. I. R, 1U2-2 P. C. S5’2=49 CairOalT 


a period of limitation of 30 days for ap¬ 
peals to the District Court. In that 
section there was a provision for the 
exclusion of time spent in obtaining 
copies of the decree only, but not of the 
judgment, while S. 335 of the Cod© pro¬ 
vided that the memorandum of appeal 
should be accompanied by a copy of the 
decree appealed against. When the 
Limitation Act of 1871 was enacted 
the provisions relating to limitation in 
respect *of appeals, etc., were taken, 
out of the Civil P. C. and incorporated 
in the Limitation Act. The law, how¬ 
ever, remained the same, S. 13 of 
the Limitation Act 1871 merely 
reproducing the jirovision contained in 
the Civil P. C., 1859, where the appellant 
was entitled to exclude only the time 
spent in obtaining copies of the decree. 
When \ve come to the Limitation Act of 
1877 (Act 15 of 1877) we find for the 
fir.st time a provision (S. 12) that “the 
time requisite for obtaining a copy of tho 
judgment on which it (i. e., the decree) is 
founded shall also be excluded.” The 
reason for this change in the law becomes 
apparent when \ve turn to S. 541 of the 
Civil P. C., of 1877 (Act 10 of 1877) which 
had enacted that a memorandum of appeal 
shall be accomijunied by a copy of the 
decree “and (unless the api^ellate Court 
dispenses therewith) of the judgment on 
which it is founded.” 

W^o, therefore, hold that the .appeal was 
time-barred. 

Heald and Chari, JJ.— (lOi/i May 
1920.) This application for leave to 
appeal to His Majo-^ty in Council arises 
out of a judgment of this Court i)assed by 
one Judge on the Original Side in Regular 
Suit No. 128 of 1923 and the appeal 
therefonii. 

Clause 13 of the Letters Patent of this 
Court provides for an appeal from the 
judgment” of one Judge of this Court, 
and Article 151 of the First Schedule to 
the Limitation Act provides that the 
period of limitation for an apj^cal from 
a “decree or order” of this Court in the 
exercise of its original civil jurisdiction 
shall be 20 days from the date of the 
“decree or order.” 

Since the institution of this Court it has 
been tho i)ractico to regard appeals from 
“judgments” of tho Original Side as falling 
under Art. 151, tlie words “ decree or 
order in that article being regai'docl as 
covering the judgments” mentioned in 
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Cl. 13 of the Letters Patent, and, althongh 
it has been contended that Art. 151 has 
no application to appeals from “ judg¬ 
ments under Cl. 13 of the Letters Patent 
and that therefore there is no period of 
limitation prescribed for such appeals, a 
Bench of this Court has recently held 
that Art. 151 does apply to appeals from 
the Original Side under Cl. 13 of the 
Letters Patent. 

Section 12 (2) of the Limitatjon Act 
.Pays that in computing the i^eriod of 
limitation prescribed for an appeal, the 
time requisite for obtaining a copy of the 
decree or order appealed from shall be 
excluded. 

Rule 5 of the Appellate Side Rules of 
Procedure of this Court lays down that 
a memorandum of appeal shall be accom¬ 
panied by a certified copy of the “decree 
or order” against which the appeal is 
made and shall also be accompanied by a 
certified copy of the “judgment” on which 
such “decree or order” is founded unless 
the Court dispenses therewith, but it 
contains a proviso that a memorandum of 
appeal against a “decree or order” of this 
Court in the exercise of its original civil 
jurisdiction may l)e presented without a 
certified copy of the decree or ojder. It 
has been contended that these rules have 
no application to api)eals from “judg¬ 
ments” under Cl. 13 of the Letters Patent 
since in terms they refer to appeals from 
a decree or order,” but this Cotirt has 
held that they were intended to apply 
and do ap])ly to apj)eals li'om “judgments” 
imdor Cl. 13 of the Letters Patent. 

The result of these decisions of this 
Court read with Art. 151 of the Limita¬ 
tion Act and R. 5ol the Appellate Side 
Rules, is t hat the j)eriod of limitation for 
an appeal from a judgment of the Original 
Side under Cl. 13 of the Letters Patent 
is 20 days from the date of the judgment, 
and tJiat in sucli ajipoals the memorandum 
of appeal must be accomjianied by a 
certified copy of the judgment unless the 
Court disjienses with it, but need not bo 
accoinjianied by a certified copy of the 
decree. The intention of tliis last provi¬ 
sion was undoubtedly to prevent an 
appellant from securing an inordinate 
extension of tlie norma! jieriod of limita¬ 
tion by applying for a copy of the decree 
or final order and so taking advantage of 
the delay which may occur in the drawing 
up of the decree or final order. 

In the present case the judgment on 


the Original Side was passed on the 8th 
of Januarj' 1925, and applications for 
copies of the judgment and decree were 
•made on the same date. The application 
for a copy of the judgment was not com¬ 
pleted until the 2nd of February 1925, 
there being a delay of 12 days in pav- 
ment of copying fees, and the copy was 
ready on the 24th of March, The copy 
of the decree was not ready until the 
27th of April. The appeal was filed on 
the 28tli of April and was accompanied 
by copies of the judgment and decree. 

The Judge before whom the appeal 
first came raised the question of limrta- 
tion and directed that it be heard before 
a Bench. Apjdicant then filed an appli¬ 
cation that the apjTeal should be admitted 
after time under S. 5 of the Limitation 
Act. The Bench before whom the appeal 
came held that no sufficient cause was 
shown for an extension of time under 
S. 5 of the Limitation Act, and holding 
that because, under R. 5 of the Apjiellate 
Side Rules, it was not necessary that the 
memorandum of apj’eal should be accom¬ 
panied by a copy of the decree, the time 
taken in obtaining the copy of the decree 
was not requisite” within tlie meaning 
of that word in S. 12 (2) of the Limita¬ 
tion .Set, dismissed the ajipeal as time 
barred. 

Applicant then filed an application for 
review of the judgment dismissing the 
ajjpeal as barred by limitation, and the 
learned Judge who heard that ai)plicR- 
tion made an order for the re-hearing of 
the ajipeal on the question of limitation. 
The appeal was accordingly re*heurd on 
that question and the Bench by whom it 
was re-heard came to the same conclusion 
as the Bench which heard the appeal 
originally and held that the apj^eal was 
barred by limitation. 

Apjilicant now applies for leave to 
apjieal to His Majesty in Council against 
the dismissal of bis appeal on the ground 
that it was barred by limitation. The 
result of that dismissal was of course that 
the decision of the Original Side was 
afiirnied and since the value of the 
subject-matter of the suit and the amount 
in dispute in the appeal in this Court 
and in the prospective appeal to His 
Majesty in Council aie admittedly more 
than Rs. 10,000, applicant claims that he 
is entitled to leave to appeal as of right. 

Respondent on the other hand contends 
that because the appeal was held by the 
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Appellate Bench to be barred by limita¬ 
tion there was in fact no appeal and 
therefore the judgment of the Appellate 
Bench, which dismissed applicant’s appeal 
was not a judgment “made on appeal” 
within the meaning of those words in 
Gl. 37 of the Letters Patent of this Court 
or a “decree or final order passed on 
appeal” within the meaning of S. 109 of 
the Code of Civil Procedure. He suggests 
that the rules mentioned in the latter 
part of Cl. 37 of the Letters Patent are 
the rules which are contained in Ss. 109 
to 112 of the Code, and that therefore the 
proposed appeal to His Majesty can lie^ 
only under Clause (c) of S. 109 of the 
Code and that leave to appeal can be 
given only if we certify that the case is a 
fit one for appeal to His Majesty in 
Council. 

We do not propose to consider whether 
or not the rules laid down in Ss. 109 to 
112 of the Code are the rules mentioned 
in Clause 37 of the Letters Patent, be¬ 
cause we are satisfied that the decision 
against which the applicant wishes to ap¬ 
peal was either a “judgment made on ap¬ 
peal within the meaning of Clause 37 of the 
Letters Patent, or “a decree or final order 
passed on appeal” within the meaning of 
S, 109 (a) of the Code. Tf it was a judg¬ 
ment made on apx^eal Nvithin the mean¬ 
ing of Clause 37 of the Letters Patent, 
and if the rules mentioned in that clause 
are not the rules contained in S. 109 to 
112 of the Code, then the appeal will lie 
under Clause 37 because the sum in issue 
is over Rs. 10,000; while if Ss. 109 and 110 
of the Code apply, the appeal will lie be¬ 
cause the amount or value of the subject- 
matter in dispute in the suit and in the 
appeal to His Majesty in Council is over 
Rs. 10,000 and the decree or final order 
appealed from affirms the decision of the 
Original Side of this Court, which was 
the Court which passed the original judg¬ 
ment or decree or final order. In any 
case the only question which is intended 
to be raised on appeal to His Majesty in 
Council is a question of law, all the rele¬ 
vant facts being admitted ; and that ques¬ 
tion is material to the applicant since its 
decision has invoh'ed the dismissal of bis 
appeal which was valued at nearly 
Rs. 16,000, and it is of general import¬ 
ance, since it afi'ects the period of limita¬ 
tion for all appeals to a Bench from judg¬ 
ments of the Original Side of this Court. 
We bold that the appeal fulfils the 


requirements of Cl. 37 of the Letters 
Patent of this Court and we grant a cer¬ 
tificate accordingly. Respondents will 
pay the applicant’s costs in respect of tho 
hearing of the application for leave to 
appeal. Advocate’s fee to be two good 
mohurs. 

Rutledge, C. J., and Carr, J.— 

July 1926). In this case there is an appli¬ 
cation by the appellant asking the Court 
to extend the time for furnishing security 
in a case where leave to appeal to His 
Majesty in Council has been granted, and 
there is a counter-application on the part 
of the respondents to revoke tho certifi¬ 
cate of leave as the appellant has failed 
to furnish security within time. The 
question is governed by the provisions of 
0.45, R. 7, of the Code of Civil Pro¬ 
cedure read with S. 3 (i) of Act XXVI of 
1920, so that R. 7 now reads : 

Where the certificate is granted, the applicant 
shall, within 90 day.s or such further period not 
exceeding GO days as the Court m.ay upon causo 
shown allow from tho date of the decree com¬ 
plained of, or within six weeks from the date of 
the grant of the certificate, whichever is the lator 
date 

(a) furnish security in cash or in Government 
securities for the costs of the respondents. 

For the appellant it is argued t!iat, al¬ 
though the judgment appealed from is 
dated 6th of June 1925, there was an ai)- 
plication to review that judgment, which 
was admitted, and judgment upon the 
review was not passed until the 22nd of 
February 1926, that the certificate to ap- 
l)eal to His Majesty in Council was gran¬ 
ted by this Court on the 10th of May 1926 
but that the question of the amount in 
the nature of the security was not deci¬ 
ded then, but only decided on the 26tli of 
May 1926. Admittedly, even if tlie date 
of the judgment upon the review appli¬ 
cation, namely, tlie 22nd February 1926 
is taken as the period from which the 
three months is to run, this part of the 
section would not avail tho apiiellant. 
But it is urged that in the alternative 
the six weeks’ period should he calculated 
from the 26th of May and that, if tliat is 
done, as that period does not lajise until 
the 7th July, the appellant is in time to 
move the Court for an extension. 

Reliance is placed upon a series of 
cases beginning with Muhh/ Kop.r. 

In re (12) which was approved of by the 
Privy Council in Burj ore v. Bhnyana (1-1) 

12) [1876] 2 Cal, 272. 

13) [1884] 10 Cal. 557=11 I. A. 7=4 S.\r. 49A 
(P. C.). 
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^vhich show that, for cogent reasons, the 
Court has power to extend the time. 

We may observe, however, that all 
these decisions were previous t 9 the im¬ 
portant amendment by Act 26 of 1920, 
and if the result of that Act is to limit 
the power of the Court to grant any ex¬ 
tension to the three months’ period and 
not to allow any extension of the six 
weeks’ period, then the case cited would 
have no application. This was the view 
taken by a Bench of the Allahabad High 
Court in Ham Dhan v. Praq Narain (14). 
The Chief Justice and Mr. Justice Banerji 
observe on page 217 : 

The question beforo us is whether, having re¬ 
gard to the verv careful drafting of the amend- 
moiit, the discretion of the Court is not curtailed 
aud limited, as regards the period from the date 
of the decree, to an extension of 60 days be¬ 
yond which under no circumstances the Court 
can go. We are of opinion that that is the real 
meaning and the intended effect of the section. 
It will bo seen that the period of six weeks from 
the grant of tlie certificate has not got coupled 
with it any discretionary period. In practice a)i 
appellant s'*curt?s not much less thaul50duvs 
from the decree apiK'alcd against under this pro¬ 
vision. Our view is that we have uo power to 
^extend tho period Ijcyoiid those times wbicli are 
iiow dr'finiteiv and clearly set out in the amended 
|0. H. 7. To decide otherwise and grant ex- 
^tension iieyond tlie period of six weeks would in 
oiir viesv defeat tlie object and intention of the 
amendment. 

Tlie ^‘amo construction seems to have 
bec!i adopted by the Madras High Court 
and Mie Court of llie .Judicial Coinmis- 
sioner at. Oiulli, and wo ourselves have no 
doulit. iliat tliis is llio correct view apply¬ 
ing the legal maxim exprcsnio uni us [o 
the constniftion of the rule. But even 
if wo had considered tlie amendment in 
tho way contended foi' hy the appellant, 
we are not satisfied that any cogent rea¬ 
sons for oxionsion apjiear in this case* 

Tho appellant or tho party behind him, 
was to give security in casli or Govern- 
nient securities. Tlioy did not choose to 
give cash hut wasted a lot of tiino in seek¬ 
ing for a particular kind of Govornmoni 
security u]ion which ajiparently tho in¬ 
terest or return would lie l)Otter, namely, 
the new issue hy tlic Govornincnt of 
liulia. When this was found unavail¬ 
able, I hey purchased tho ordinary Govern¬ 
ment pr«unissory notes and oven then ap¬ 
parently fljeydi«l not jiurchase sufficient, 
taking the face value insfoad of the 
niai ket value of t hose notes with the re¬ 
sult. that tho J^ilitV, stdjse.fiuont to tlioir 
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tender, reported that their actual value 
was short by something like Es. 900. 

We are accordingly of opinion that the 
appellant’s application fails and that the 
respondents’ application ntust succeed 
with the result that the certificate grant¬ 
ed will bo revoked. Costs, three gold 
raohurs. 

Application rejected. 
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Eutledge, C. J. and Carr, J. 

Tlamndance —Appellant. 

V. 

ida Shice Gov and others — Eesjwn- 
dents. 

Fii-st Appeal No. 117 of 1925, Decided 
on 28th July 1926, from the decree of 
the Dist. J., Tharrawaddy, in Civil Eegu- 
lar Suit No. 42 of 1924. 

(а) Probate anrf Administration Act (5 of 
1861), S. 146— Misappropriation by adminislra~ 
tor—Time for suit affolnst him runs from the date 
of a'^cerlalnmcnt of shortage and not from date 
of mlsappTopriatlrm—Limitation Act, Art. 86. 

Limitation for a suit against administrator and 
the surety for their liability to the estate accord- 
iug to the Commissioner’s report, runs not from 
the time that the alleged misappropriation by 
administrator took place but from the timo when 
tho Court confirmed the Commissioner’s ac¬ 
counts and the shortage was ascertained : .d.I.R. 
l‘J24 Rang. 68. Foil. (P. 29, 0. 1] 

(б) Probate and Admhiistrailon Act (1881). 
Ss. 78 and 79— Rond asslgried ivHhotif surety's 
hnoiflcdgc—Surety is not bound—Conim/ss/oner's 
report docs not bind surety unless latter has 
opportunity of testing it. 

Report of a Commissioner as to the liability of 
administrator to tho estate is not binding on the 
sundy unless tho latter has the opportunity of 
testing its correctness. Nor are the proceediugs 
of assignment of the administration bond bind¬ 
ing on liim unless he is partv to those proceed¬ 
ings. ■ [i\ < 29 , 0. 1] 

A. B. 1)(inerjcc—lo\; Appellant. 

Ohn Pe —for EG.=>i)ondents. 

Judgment. This is an aiipeal by tho 
surety to an administration bond entered 
into on tlie 20th June 1914 hy which 
the appellant stood surety for the due 
administration of tlie estate of Daw Shok 
Gale hy U Vo Tiieiu and U Fo Than. 
A great deal of litigation c'sued in- 
chuliug an apjieal to His ^lajasty in 
Council, and the adminis'. ration of 
tlie estate was taken out of the hands 
of U Fo Tliein and U Po Tiian and 
a Eoceiver. one Mr. Power, was ap- 
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pointed to the estate. He "was also ap¬ 
pointed a Commissioner to take accounts. 
Mr. Power filed several reports as Com- 
missioner» and the Court confirmed his 
final report on the 11th June 1923. This 
report showed that the administrators 
were liable to the estate in the sum of 
Rs. 8,066-12-4. Subsequently, the ad¬ 
ministration bond was assigned to the 
plaintiffs in the present suit and a decree 
was passed against the present appellant 
as well as against the legal representa¬ 
tives of U Po Than and U Po Thein 
without any evidence having been record¬ 
ed. The appellant raises a point of limi¬ 
tation and urges that limitation runs 
from the time that the alleged misappro¬ 
priation took place. 

We cannot accept this argument, and, 
following what we think is reasonably 
clearly laid down in Mating San U v. 
Mg. Kyaio (l), the time from which 
limitation runs is the time when the 
Conrt confirmed the Commissioner’s ac¬ 
counts and the shortage was ascertained. 
But a more serious objection is urged for 
the appellant, namely, that he was not a 
party to the proceedings antecedent to • 
nor in the proceedings in which the 
Commissioner’s report was confirmed, nor 
was he given any notice of the assign¬ 
ment of the administration bond ; that 
though the finding of the Commissioner 
was confirmed and may be binding upon 
ihe parties thereto, it cannot be binding 
upon him since he was not a party and 
that since he had no oi)portunity of test¬ 
ing or challenging its correctness, the only 
two principles of law by which a person 
can be bound by a legal finding are the 
principles of res judicata and estoppel 
neither of which can have any applica¬ 
tion to the appellant. 

We think that this objection is well- 
founded. There are cases, no doubt, 
where a surety would be bound upon a 
bond in case of a principal’s default, such 
as where a liquidated sum has to be paid 
in respect of a breach. But obviously, 
this is very different. The amount of the 
administration bond is Rs. 73,000 while 
the amount sued upon is only over 
Rs. 8,000. The surety has never had an 
opportunity of questioning the accuracy 
of the Commissioner’s reijorb jind, before 
being called upon to pay up, we consider 
that ho is entitled to have such an op¬ 
portunity. We, accordingly, remand the 
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case to the District Court under O. 41, 
R. 25, for the hearing and determining of 
the following issue : To what amount, 
if any, is the appellant liable under the 
administration bond in suit ? 

The District Court will record such 
evidence as may be led upon this issue 
and I'eturn the same to this Court with 
its findings thereon and the reasons, 
therefor. Costs of the appeal to await 
the final result. 

Case remanded. 
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Das, J. 

i 

3/. E. Moola —Claimant. 

v. 

Collector of Rangoon —Opposite Party. 

Misc. Case No. 2G6 of 1925, Decided on 
I3th July 1926. 

s{t Land Acquisition Act. S. '2Z—Lowering of 
adjoining road causing loss of access to claimant's 
land—Covipensalion should be granted. 

The word “ acquisition ” as used in S. 23 in¬ 
cludes the “ purpose ” for which the land is 
taken as well as the actual taking ; 25 Cal. 31G, 

Rel. on. 

The claimant’s land was acquired for the pur¬ 
pose of lowering the roads adjoining his land. By 
reason of the lowering of these two roads he was 
deprived of the right of access to his land from 
the two roads. 

Held : that he was entitled to compensation 
for loss of access. [P. 30, C. 1, P. 31, C. 1] 

N. X. JJurjorjee and Roucar — for 
Claiuiant. 

.4. Eggat —for Opposite Party. 

Das, J. —This is a reference under 
S. 19 of the Land Acquisition Act, 

The main objection of the claimant is 
that the Collector had not allowed bini 
any compensation for the loss of access to 
his land by reason of the lowering of 
Lower Kemmendine Road and Bagaya 
Pongyi Road in the proximity of his 
land. The land in question is hounded 
on one side by the Lower Kemmendine 
Road and on the other side by Bagaya 
Pongyi Road. The claimant’s land wa^ 
acquired for the purpose of lowering the 
Lower Kemmendine Road and the Bagaya 
Pongyi Road. The claimant states that 
by reason of the lowering of these two 
roads he has been deprived of the right of 
access to his land from Lower Kemmen¬ 
dine Road and Bagaya Pongyi Road. It 
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admitted that these two roads have 
been lowered and that a portion of the 
claimant s land has been deprived of ac¬ 
cess to the land from these roads. 

Ml-. Biirjorjee for the claimant relies 
on S. 23 (l), fourthly, of the Land Acqui¬ 
sition Act, which states that the Court 
?hall take into consideration the damage 
lif any) sustained by the person inter¬ 
ested, at the time of the Collector’s tak¬ 
ing possession of the land, by reason of 
tlie aciiuisition injuriously affecting his 
other juoperty, moveable or immovable, 
in any other manner, or his earning. Mr. 
Burjorjec s case is that by reason of the 
acquisition his client’s land has been 
injuriously affected by reason of the loss 
of access to the two roads in question. 

The Government Advocate argues that 
The Court, under S. 24 of the Land Ac- 
<luisition Act, shall not take into con¬ 
sideration any damage caused to the land 
acquired by the use to which the land 
will be imt. J-lut it is admitted that the 
land was acquired for the purpose of 
lowering the two roads. 

Itwaslieldin the case of Collector of 
JJinadcpore v. Girja Nath Roij (l), that : 

the word ' acquisition ’ as used in S. 23 of the 
T.and .\f'qnisiiioM .\cl includes the ' purpose * 
for which the land i> lakeii us well as the actual 
t.ikinc, 

So I liold tliat 1 am entitled to take 
into consideration the purpose for which 
,Mie land was acquired, and it is admitted 
Uhat tiic purpose was for lowering the 
(wo road-^. 

The sole qiio'^t ion for consideration is 
V. liother tlie lowering of the ‘two roads 
ciin 1)0 said to have injuriously alfected 
‘lie oMier land belonging to the claimant. 
In this connexion 'Slv. Burjorjee relics on 
tlie case of TZ/rmir/s Christopher Coupr.r 
t^ase.r \ ■ I he Ijocal Hoord for the District 
.'/ Acton rn the Count)! of NidrlJescx 
(2). Tliat was a case under the Land 
C.'lauses .Act. S. ti-l of that Act provides 
amongst others tliat in estimating tlio 
purcliaso money or compensation to ho 
paid, regard sliall be had amongst other 
thinj^s io tlie damage, if any, to be sus¬ 
tained l)y the owner by reason of the 
acquisition injuriously affecting the 
other lands of tlie owner. It will bo 
seen lliat Cl- 03 is almost similar to tlie 
clause in (ho Land .Acq- isition Act. In 
that case. Lord Halshury, L. C., in the 

(1) (iH'.m] 'lb Cuf. ;rio. 

(-2) M A.C. LM. 


course of his judgment at page 161, states 
as follows : 

But a second proposition is, it appears to me. 
not less conclusively established, and that is, 
that where part of a proprietor’s land is taken 
from him, and the future use of the part so taken 
may damage the remainder of the proprietor's 
land, then such damage may be an injurious 
afiecting of the proprietor’s other lands. 

I would also refer hero to the case of 
Chairman, etc., of the Metropolitan 
Jioard of Works v. Owen McCarthy (3). 
That was a case where a person had a 
right of way to a dock which was closed 
and the person was deprived of his right 
of way. In the course of tho judgment, 
the Lord Chancellor states as follows : 

My Lords, in his very able argument at your 
Lordships’ Bar, Mr. Thesiger stat-ed what ho 
would rely upon as a definition of the right to 
compensation, and, having considered this case 
very fully, I myself should not be disposed to 
find fault with any part of that definition, al- 
Ihovigh definitions are always matters of verv 
considerable difficulty. Mr. Thesiger .stated that 
the test which he would submit os one which he 
thought would explain and reconcile the various 
cases upon this subject was this, that where by 
the construction of works there is a physical 
interference with any right, public or private, 
which the owners or occupiers of property are bv 
law entitled to make use of, in connexion with 
such property, and which right gives an addi¬ 
tional market value to such propert}’, apart from 
the uses to which auy particular owner or occu¬ 
pier might put it, there is a title to compensation, 
if by reason of such interference, the property, as 
a property, is lessened in value. 

Lord Chelmsford in the course of his 
judgment at page 256 states as follows : 

The learned counsel for tho respondent pre- 
))osed the following rule as a guide to the decision 
of each case. Where by the construction of 
works authorized by the Legislature there is a 
physical interference with a right, whether public 
or private, which an owner of a house is entitled 
by law to make use of, in connexion with the 
house, anti which give.s it a marketable value 
apart from any particular use to which the 
owner may nut it. if the house, by reason of the 
works is diminished in value, there arises a claiin 
to compensation. 

In tho case of Caledonian Railway 
Company Walker’s Trustees (4) it was 
held that : 

\\here an access to private property bv a 
public highway or private way is interfered with 
b> the coustrnction of the works, and tho value 
of the property, irrespoclivc of any particular use 
whicli maj* be made of it, is so dependent upon 
tho exi.stenco of that access as to be substantially 
diminished by its ob.structiou. then the owner 
>s entitled to componsatiou for such interfer¬ 
ence. ♦ 


(3) ribTlJ 7 H.L. 243=43 L.J. C.P, 385=31 L. 
T. 182=23 W.R. 115. 

(0 [1881] 7 A.C. 250=30 W.R. 509=46 L.T. 
826= 40 J.P. 670. 
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I would also refer to the case of The 
Metropolitan Board of Works v. Howard 
(5). That was a case where the right of 
ascess to the claimant’s house was inter¬ 
fered with and Lord Herschell in the 

course of his judgment stated that 

he did not think that it could be doubted that 
au interference of this character with the access 
to the house of the respondeat by means of thus 
dealing with the road or highway on which it 
was situated was an injurious affecting of his 
premises which would give him a right to com¬ 
pensation if those premises had been rendered 
less valuable than they were before. 

There can be no doubt in this case that 
the plaintiff’s right of access to his land 
has been seriously affected by the lower¬ 
ing of the two roads. The claimant 
claims that he is entitled to the cost bf 
making a new road on his land. I do not 
think that he is entitled to that ; but I 
have got no evidence before me as to the 
actual loss suffered by the claimant by 
reason of the loss of access. There can 
be no doubt that he is entitled to some 
compensation for being thus deprived of 
the right of access and I think that a 
sum of Rs. 10,000 will be an ample com¬ 
pensation for the loss of access suffered 
by the claimant. 

It is admitted by the claimant that he 
was paid a sum of Rs. 402-8-0 in excess. 
This sum of Rs. 402-8-0 should be paid 
to the Burma Railways Company, whose 
land was acquired. 

Mr. Burjorjoe agrees that this sum 
should be deducted from the amount 
awai'ded to him by mo. 

The claimant, Mr. Moolla, will get a 
sum of Rs. 10,000 less Rs. 402-8-0 paid in 
excess of the amount awarded to him by 
the Collector. 

He will get his costs on the amount 
awarded to him by me. 

Reference accepted. 

(5) [1889] 5 T.L.R. 732. 
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Rutledge, C. J., and Carr, J. 
Abdul Gaffur —Petitioner—Appellant. 

V. 

Ma Pwa Shin —Rssijondent. 

% 

Miscellaneous Appeal No. 79 of 1925, 
Decided on 11th May 1926, from the 
order of the Dist. J., Myingyan, in Civil 
Miscellaneous No. 33 of 1924. 


Buddhist Law (Burmese)— Succession — Maho- 
medan father of Buddhist son cannot obtain suc¬ 
cession certi ficate in respect of son's property. 

The deceased was livm§ in Burmese style 
among people, a large majority of whom 
were Burmese Buddhists. His mother was 
clearly of Burmese Buddhist birth and had a 
near connexion who was net merely a Burmese 
Buddhist but also a sauior rahan. The deceased 
participated iu acts of worship of such a Buddhist 
religious nature as would amount to apostacy. 

Held : that until some process of reconversion 
was undergone he could not be considered a 
Mussalmau, and therefore his father who was a 
Mahomedan was'not entitled to obtain a succes¬ 
sion certificate in respect of the property of the 
deceased. [P. 32, C. 1] 

Ganguli —for Appellant. 

Maung Ni —for Respondent. 

Rutledge, C. J. —This is an appeal 
from the judgment of the Additional 
District Judge of Myingyan dismissing 
the appellant’s application for succession 
certificate to the estate of his son one 
Maung Ba Nyein. 

The question in appeal is solely one of 
fact: for if, as the District Court has 
held, the deceased Ba Nyein was a 
Burman Buddhist at the time of his 
death or indeed was an apostate from the 
faith of Islam, the appellant, his father, 
who was admittedly a Mussalraah, cannot 
obtain a succession certificate as ho has 
no interest whatever in this estate. 

For the appellant he himself and one 
of his sons, two Pathans, a Ghifctagonian 
trader and the cemetery-keeper, (a 
Moplah) gave evidence in which they 
stated that the deceased attended the 
mosque prayers regularly, was married 
and was buried according to Mahomedan 
rites. 

For the respondent, besides herself, an 
elderly Buddhist Monk called U Kusala, 
who was the first cousin of the deceased’s 
mother, deposes that the deceased was 
shinpyued. He first says more than 30 
years ago, but withdraws this period in 
liis cross-examination. Ho states that 
the deceased contributed towards the 
expenses of the '* Kahtein ” ceremony, 
and bought and presented him with yellow 
robes. He also says that the deceased 
worshipped at the pagoda and used to 
come to his (witness’s) kyaung often and 
worship him. This witness is corro¬ 
borated by Mg. Hpi, 5th witness for the 
respondent, as to Ba Nyein coming to the 
kyaung and worshipping U Kusala, and 
also worshipping at the pagoda and pre¬ 
senting U Kusala with yellow robes. 

U Maung, 6th witness for the respon¬ 
dent speaks to there being an imago of 
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Buddha at the deceased’s house and on 
being asked about it the deceased replied 
that he was a Buddhist. He also says 
that the dr'ceaseJ was novitiated when he 
was 10 or 11 years of age. 

The Thugyi, Mg. Aung Min, states that 
the deceased used to attend pagoda festi¬ 
vals when invited, that he contributed 
towards the cost of the festivals and that 
he used to offer lights to, and worship at, 
the pagoda. Several other witnesses give 
corroborative evidence as ' to Ba Nyein’s 
religious observance. 

The learned trial Judge had of course 
an advantage which wo have not on 
appeal of hearing the witnesses and 
coming to the conclusion whether they 
gave their evidence in a satisfactory man¬ 
ner or not. 

In tire state of the evidence before us 
we are unable to come to a different con- 
jclusion from that arrived at by him. The 
deceased was living in Burmese style 
among people, a large majority of whom 
were Burmese Bnddliists. His mother 
was clearly of Burmese Buddhi.st birth 
and we have no doubt whatever that liis 
wife was always a Burmese Buddhist. Ho 
(has a near connexion wlio is not merely a 
jBurmese Buddhist l)ut also a senior 
'rahan. 

Wo are satisllod that it has been estal)- 
lished that the deceased participated in 
acts of worship of such a Buddhist religi¬ 
ous nature as would amount to apostacy 
and that, until some jjrocess of reconver¬ 
sion was undergone he could not he con¬ 
sidered a Mussalman. 

For those reasons we consider tliat tlm 
apiioal fails and must ho dismissed with 
costs, tliree gold moluirs. 

.•1 ppeal dismissed. 


1927 

Criminal P. C., S. 237— Accused charged under 
Penal Code, S. 452 cannot be convicted under 
Arms Act without proper charge. 

An accused charged under Penal Code, S. 452 
for house trespass with preparation to cause hurt 
cannot ba convicted under Arms Act, S. 19 (e) 
without a specific charge under the latter and 
with no opportunity to the accused to meet the 
altered charge. [P. 32 , c. 2] 

Chari, J. The case out of which this 
revision application arises was called for 
by Mr. Justice Carr. The accused was 
charged with and convicted by the Trial 
Magistrate of an offence under S. 452 of 
the Indian Penal Code, i. e., of house 
trespass having made preparations to 
cause hurt, ihe learned Sessions Judge 
on appeal set aside the conviction under 
S. 452 of the Indian Penal Code on the 
giound that the evidence of the village 
headman shows that Prosecution Wit¬ 
ness No. 1 reported to him that, seeing 
the appellant with a dagger, the witness 
called him to his house and took it away 
from him forcibly. If so, he clearly did 
not commit the offence of house trespass 

Having set aside the conviction under 
that section tlie learned Sessions Judge 
substituted therefor a conviction for an 

offence under S. 19 (e) of the Arms Act 
and maintained the sentence. An offence 
under the Arms .Act is an offence under u 
special Act and the accused was not 
charged with it and Imd no op])ortunity 
of meeting it. In these circumstances 
1 set aside the conviction and sentence 
under the Arms Act passed by the learned 
Sessions Judge against the accused, Shwe 
Zon, and direct that bis bail-bond he 
cancelled. 

Conciction set aside. 
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Chari, J. 

Ntj i ShiLc Zon —Accused—.Applicant. 

v. 

Kintj-lCmpr.ror —Opjiosite Party. 

Criininsil Kevision No. G33A of 1920, 
Decided on lOlh duly 1920, from the 
order of tlio S. J., Bussein, in Criminal 
Aijpeal No. 175 of 1920. 
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Full Bench 

BUTIiEDGE, 0. J., HeALD, CARU AND 
Duckworth, JJ. 

Mating Ok Kyi and others —Applicauts. 

V. 

Ma Pit and others —Opposite Party. 

Civil Refarence No. 9 of 1926, Decided 
on 2nd Ang’ist 1926, mada by Dackworth, 
•T., in Civil Second Appeal No. 161 of 
1926. 

sjt Evidence Act, S. 92— Simple mortgagor 
sv^sequently transferring possession to mortgagee 
‘^No document executed—Latter asserting it to 
be under invalid sale to them can plead it as bar 
in redemption—Part performaiice—Transfer of 
Property Act, S. GO : 3 Rang. 243, Overruled. 

Where there is a registered simple mortgage of 
land and a subsequent transfer of possession of 
the land to the morfgagee without a document by 
the mortgagors, and the latter assert th \t this was 
undor the original mortgage, whilst the former 
plead that it was a fresh transaction amounting 
to an outright, but invalid, sale to them, the 
mortgrigee oan, in a suit by the raortgjgors for 
redemption of the mortgtge, plead and prove this 
invalid sale in equity and as a shield : Civ. App. 
299o/192tand.l. f. i? 19-24 22214 {P. B.), 
Affirmed ; A. I. R. 1923 Rang. 125. Rel. on ; A. 
I. R. 1925 Rang. 291 (P.D.) Foil. ; A. 2. R. 1921 
Rang. 214 {F. B.XAppr-. 89 I. C. 875^A. I. R. 
1925 Rang. 322=3 Rang. 243, Overruled 

CP 34 0 1 ; P 3c C 2] 

Thein Maung —for Appellants. 

This reference arise? ont of Civil 
Second Appeal No. I6l of 1926, where 
Mr. Justice Duckworth entertaining 
doubts whether a simple mortgagee, who 
was put in possession subseq -ently may 
plead on equitable grounds that he was 
in pos-ession as an ouft right transferee, 
referred tho matter bo a Full Bench. 
The order of reference below gives the 
facts of the suit and also sets out the 
conflicting ruling of this Court and of the 
late Chief Court of Lower Burma on the 
point. 

Order of Reference 

Duckworth, J .—For the purposes of this Rj- 
foronce. it suffices to state that tho proceedings 
commenced by a registered simple mortgage 
made by the pUititifls-appellants to the 
respoudeits ior Ri. 540 iu April 1910. 
Subsequo Illy, and about one year later, tho 
property w.is delivered to the rLspoiideiits’ o’ltiro 
posaossiou. The appellants contend that iho 
reBpondonta were merely given the usufruct, bs- 
oauso they themselves could not pay up the in 
terest duo on the mortg ig •. The respoucle it: set 
up the ploa that tho 1; jcI waa Hold outrighi to 
them, the reason bointr that i iterest for one year 
could not be paid, and beo i use the appellants 
had defaulted in one year’s rent duo to them. 

1927 E/5 & 6 


Whatever the second transaction was, it was 
evidenced by no document, and, of course there 
was no registration. This is oommou ground. 
The original registered simple mortgage was not 
disputed. Both the* lower Courts agreed in dis¬ 
missing the plaintiffs-appellants’ suit, but they 
proceeded on the ground that the usufructuary 
mortgage set up by the appellants could not bo 
proved, inasmuch as it was not in writing re¬ 
gistered. This was, oficourse, wrong. The land 
has stood since the transfer of possession iu the 
defendants-respoudents’ name. There are two 
divergent rulings of this Court as to whether, in 
the circumstances stated, the respondeuts-defen- 
dants could equitably set up the invalid sale ag 
an agreement to sell, by way, of a shield, so as to 
deprive the appellants of the right of redemption 
of the registered simple mortgige. The present 
case is, however, slightly different inasmuch as 
there was no subsequent cash payment when the 
invalid sale transfer took place, but there was 
apparently fresh cousideration because interest 
due and possibly rent for tho land duo by the 
appellants to the respondents was struck off. 
There is thus no great dissimilarity iu the cases. 

In the case of Ma Pyone v. Ma U (1) I held 
that the invalid transfer by way of sale could, 
in such circumstances, be equitably pleaded and 
proved and was a good defence as against redemp¬ 
tion. On the other hand, in the case of Maung 
Myat Tun Aung v. Maung Lu Pu (2), Ijeiitaigne, 
J., held to the contrary, and decided that, in 
such circumstances, the redemption of the mort¬ 
gage should proceed. This, I may say, is the 
©nly decision printed in the authorized Law 
reports. Tho matter is of such great 'im[)ortaace 
to the conmuoity at lirg.j, and is .so often 
coming before this Ccarfc that my opinion is that 
it should be referred to a Pull Bench. On tho 
merits, the ovideuce as to the alleged invalid 
sale was, I think, gsod enough to have warranted 
the lower Courts in holding that it was estab¬ 
lished. Neither Court, unfortunately, dealt 
with this point, and therefore a finding upon it 
may be necessary later on, 

Xncidentally, 1 would refer to tho cases of Ma 
Shwe Kin v. A’a Hoe (3) and Ma Ma E v, 
Maung Tun (4) where, in a slightly different 
case but one involving similar principles, Carr, 
J., and 1 have come to diametrically opposite 
^nclusions. I would therefore refer to a Full 
Beach, if tho Hon’ble Chief Justice agrees with 
me, the followi ig question : 

When there is a registered simple mortgage of 
land, and a subsequent transfer of po.sscssion of 
the land to tho morigigees wftUout a dooument 
by the mortgagors, and the latter assort that this 
was under the original mortgage, whilst tho 
former pl-ad that it was a frosh trans.ictiou 
amounti g to an outright, but invalid, sale to 
them, ca I tho mortg igjes. in a suit by the raort- 
g iqors for r.;demptio}i of the mortgigi*^ ple.id and 
prove this i-iv.ilid sale, i equity and as a, 
Bhield. or must the mortgage provai* aud ro- 
domptiou be allowed ? 


Opnion 

Ratle Jge, C J —.Vtr. Justice 'Juck- 
wort h ha-iuiaie bh follo\vin‘» refei’oaco : 

11) A. i. it. LJZk rI 7'•>. ■ 

(_) A. i. It. iJ2.> 322=3 R.iiio J43. 

( 0 A. 1. a. 1924 Rk ,g. 3 .1. 

( 4 ) A. i. H. 1925 Ra.ig. ii9-=2 Rang. 479. 
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Where there is a registered simple mortgaiie of 
lland. ami a subseotient transfer of possession of 


the land to the mortgages without a document 
hr the mortgagors, and the latter assert that this 
was tinder the original mortgage, whilst the 
former plead that it was a fresh transaction 
amounting to an outright, but invalid, sale to 
them, can the mortgagee in a suit by the mort¬ 
gagors for redemption of the mortg.ige, plead and 
prove this invalid sale in equity and as a shield 
or must the mortgage prevail and rodemption be 
allowed ? 

' The leanted Judge states that the 
matter is of ^reat importance and is often 
coming before tlie CoMi t. In tliis I agree 
with him. The well-known unbusiness¬ 
like methods of tlie Imlk of the agricnl- 
t’lral povulation in neglecting to comply 
witli the provisions of tiie Transfer of 
Properly Act and tlie Indian Registration 
Act coupled with the great rise in tlie 
value of land during the past quarter of 
a century has given rise to a great volume 
of litigation and has provided a ficl«1 for 
the activities of the spectilator in liti¬ 
gation. Consefp'ently any question like 
the present is of great practical import* 
ance. 

A simple mortgage is dclined in 58 
((i) of H-.e Transfer ct Property Act. , 

\Vh**r<». without. d?livcring pnsscs^ion of the 
movlg.igf'd pvoportv. the .nortg.igor liiiids him.sclf 
perxjTmil' to pav tlm mortg.ige money and agrees. 
ev»rp"lv o" imnliisll v. th.it in the event of his 
f.iili'ig to p.iv according t» his i-oitract, the 
inortgigec shall have a right ‘to ciuse the mort* 
gagi'l propertv to tie sold and the proceeds of 
sale to t>'? applied, so far as max tiu necessary, in 
pav.nonf of the morlgigc monev, the transaction 
is c.iU*"! a siirtple mortgagi'. 

It will he seen from this that the out- 
standing characteristic of a simiile mort¬ 
gage is that jios.sGssion remains with the 
mortgagor. .And if possession subsoqtient- 
ly passes to the mortgagee that posses¬ 
sion is not oNjilaincd or accounted for by 
the sitnplo mortgage instrument. If the 
transiction in tlie course of which pos¬ 
session was given is not evidenced hy a 
registen-d iiistmmont. the onus of pro¬ 
ving what that transaction was fies on 
Ihc person who is not in jiossession. To 
change a simple mortgage into a nsufrr.c- 
tiiary mortgage is such a var\ing and 
adding to its terms that it would require 
within the meaning of S. 112 of the Evi¬ 
dence .-ct a new' registered instrument as 
it wor.M to change a simple mortgage 
into a sale out and out. 

We have Ix-en referred to in the re¬ 
ference and learned counsel for the ap¬ 
pellant has relied strongly upon a deci¬ 
sion of Lontaigne, •!., in Mijnt Tun Anna 
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V. Ln Pu (2). The mortga^ in that case- 
appears to have contained a clause eru'- 
powering the mortgagees to take posses¬ 
sion of the land and to sell the same in- 
the event of the mortgagor making any 
default in payment. As I construe this- 
clause the possession can only be taken 
for the pur,.ose of exercising a power of 
sale and not for the purpose of enjoying 
the rents and pro6ts thereof aurd applying 
them to the payment of interest and 
capital. With regard to tho-law of part 
performance and the equities that arise 
thereon where the Specific Relief Act 
gives no assistance I prefer tho language 
approved hy their Lordships o4 the Privy 
Council that the acts relied on as part 
performance must he 

unequivocally referable to the contract and 
productive of alteratiou of circuuiRtances, loss or 
inconvenience, though not irretrievable. 

1 am unable to agree \vitb Lenfcaigne, 
•1., wliere he goes on to say in the 
abovementioned case : 

In all such easy the possession of the mort¬ 
gagee would onlinarily be -.referable to his mort¬ 
gage or ill the case of a simple mortgage to his 
iiiHuenco over the mortgagor by reason of such 
mortgage and consequently 'to the mortgage. 
That woiilil ba the position. I think, in the oiiso 
of an ordin.iry simple mortgiga. but it is still 
more so in a case like the o ie before me, where 
the mortg.ige deed confers an express power to 
Cuter into possessioii even for a limited purpose 
of effecting a sale to third p.irties. 

.\s I have already stated tho posvor to 
enter into possession was merely for tho 
purpose of s<ale and nob to enjoy the rents, 
and profits in lieu of intorest and cannot 
he referable to any such agreement. If 
wo arc to construe possession subsequent¬ 
ly taken in the caso of a simple mort¬ 
gage to some supposed influence of a mort- 
gageo over his mortgagor, and by an arti¬ 
ficial construction of the provisions of 
tho Evidence Act shut out all evidence 
of an agreement fo.* sale, in view of tho 
social and economic conditions of this 
Province referred to earlier inthisjiulg- 
mont. I foel convinced that a great and 
lamentable impetus will be given to 
fraudulent suits at the instance of specu¬ 
lators. 

A subsequent agrCvUnent of salo does 
not. and does not ]mrport to, rescind or 
modify tho mortgage hut merely purports 
to satisfy it. In the case of an agreement 
for salo a Full Bench of the late Chief 
Court in Karamatli KItan v- Latchtni 
Achi (5) held that a defendant may plead 

(.5) [l')-20J 10 1^ H. R‘l.‘cr075=ry 
r.ur. I.. T. 119 (K. IJ.). 
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by way of defence to a suit for eviction 
by an owner that he is in possession under . 
■a contract to sell and that if he can prove 
the contract and it still subsists, it will 
be’a valid defence however valuable the 
property may be and whether he has a 
registered deed of transfer or not.* 

In Venkatcsh Damodar Molcashi's case 
(6) a Bench (judgment being delivered by 
the late Chief Justice Macleod) held that 
where a defendant in possession had paid 
the full purchase price but had omitted 
to get a registered sale deed and his right 
to specific performance had become bar¬ 
red, he was entitled to remain in posses¬ 
sion as against the plaintiff. 

Karamath Khans case (5) was reviewed 
and confirmed by a» Full Bench of this 
Court in Myat Tha Zan v. Ma Dan. (7), 
Prefacing his review of the authorities 
the late Chief Justice observes at page 
302 : 

The decisions are based, some, on principles of 
equity (the equity of ptrt performance), some 
on the ground that the Court would not lend it¬ 
self to aid the plaintiffs in effecting a fraud, and 
some on the ground of fiduciary relation which 
was created between the pirties by the facts. In 
my opinion the case might be adequately dis¬ 
posed of on any one of these grounds. 

And later on page 303, 

Returning to the ground of fraud. I think 
there caii bo no doubt that an attempt by 
the plaintiffs in this case to go back upon the 
contract itself after having received the pur¬ 
chase price, aud after possession had been given, 
clearly amovtnts to an attempt at fraud which 
the Courts in this country cannot and should 
not aid. 

These observations aro very pertinent 
to cases like the present and may well 
be borne in mind, where a subsequent 
agreement to sell followed l)y possession 
is set up in cases of redemption of simple 
mortgages. Tt is clear that it is open to 
the mortgagor to enter into a contract 
subsequent to the mortgage for the' sale 
of the mortgaged premises to the mort¬ 
gagee : Kanhayalal v. Narhar (8) and 
Lisle V. Reeve (9) and Reeve v. Lisle 

10). But the agreement must he a 
separate transaction, from the mortgage. 

In Mautuj Skive Hmon v. Maung Tha 
Hyaiv (11) Mr. Justice Pratt had before 
him a case not unlike the present. At 
page 465 the learned Judge states : 

~(6) A. I. K. 1022 Bom. 9—46 Horn. 7‘J2. 

(7) A.I.R. 1024 Rang, 214—2 Rang. 285.(P.B.). 

(8) [1903] 27 Bom. 297=5 Bom. L. R. 140. 

(9) [1902] 1 Ch. 53. 

(10) [1902] A. C. 401=71 L.J. Ch. 768=87 L.T. 

308=18 T. L. R. 767. 

(11) A. 1. R. 1923 R^ag. 125. 


lu the present case the position is that after 
the mortgagees had assigned the mortgage to 
Maung Po Hlaing, the mortgagors made over the 
land in suit to him under an agreemeut to sell 
for a fixed sum due under the mortgage. Their 
intention clearly was by the transfer to ex¬ 
tinguish that portion of the mortgage debt. They 
cannot now be allowed to take advautage of the 
fact that they neglected to give a cotiveyauce in 
due form and redeem tho laud. To give plaiu- 
tiSs a decree would be in effect to assist the 
vendors in perpetrating a fraud on the vendee. 

In the unreporbed case of Po~Cho v. 
Paw Saing (12), a Bench of this Court 
consisting of my brother Heald and my¬ 
self held that an agreement to sell the 
mortgaged property outright to the mort¬ 
gagee is a good defence to a suit for re¬ 
demption. At page 4 of the judgment 
tho reasons are given as follows : 

If the original tr.ansaction be regarded as a 
non-possessory mortg.ige, then although the con¬ 
sideration might be reg.fcrded as being nothing 
more than the amount due on the mortgage the 
so-called rent being regarded as interest there 
would be transfer of possession. There would 
also in either case b3 the equitable right of the 
transferee to obtain a legal coiiveyauce. As for 
the ground of fraud, it would be clearly fraudu¬ 
lent for the transferors who had discharged their 
debt by the agreement to sell and, by delivery of 
possession, to repudiate the agreement and to 
claim redemption at a time when the debt, or at 
any rate the debt for rent, would be irrecoverable?. 
Similarly since transferors who have entered into 
an agreement to sell and liave received considera¬ 
tion may ba regarded as holding tho legal title in 
trust for the transferees, it would amount to 
allowing a violation of a fiduciary obligatioji to 
allow them to repudiate tho agreement for sale. 
Personally, 1 would base the decision on tho 
grovtnd of fraud and would hold that it is clearly 
fraudulent that mortgagors who have agreed to 
sell the equity of redemption to the mortgagees, 
so as to put an eud to the mortgage and to make 
the original mortgagees owners of the property, 
and as consideration for that agreement have 
accepted from the transferees a release of debts 
due by them, should repudiate their agreement 
and should claim to redeem the property as if 
the agreement had never been made. 

These are the words of my coUeaguo 
with which I fully concurred at the time 
(i. e. lOth June 1925) and I see no reason 
to doubt their soundness at tho pro.senb 
timo after further consideratiop. 

My answer to the reference is that the 
defendant is entitled to plead and prove 
an agreement to sell in pursuance of 
which possession was given, and if he 
proves tho same it is a complete answer 
to the plaintiff’s suit for redemption. 

I wish to make it clear that my opinion 
is confined to non-possessory mortgages. 
For obvious reasons different considera- 


(12) Second Appeal No. 299 of 1924. 
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fcions may apply in the case of usufruc* 
tuary mortgages. 

Heald, J. —I have had the advantage 
of reading the learned Chief Justice’s 
judgment, and as he has pointed oat I 
have already in the case of Po Cho v. Paio 
Saing (12) expressed my opinion on the 
subject-matter of the reference. I do not 
agree with the view taken by Lentaigne, 
J., in the case of My at Tan Aang v. Lu 
Pu (2) that a contract of simple mortgage 
explains the mortgagee’s possession of the 
mortgaged property. On the contrary 
I agree with the learned Chief Justice 
that such possession cannot be referred 
to such a contract. Under a simple mort¬ 
gage the mortgagor must bo in possession 
of tho mortgaged property, and if he is 
out of possession that fact is referrable 
not to tho contract of simple mortgage 
but'tosomo other transaction. It may 
bo doubtful whether or not burden of 
proving the nature of that transaction is 
on tho mortgagor, who is ont of posses¬ 
sion, but I have no doubt that the mort¬ 
gagee is entitled to prove that the 
transaction which resulted in tho change 
of possession was an agreement for sale 
and that proof of sticli an agreement is a 
good defence to a S'lit by the mortgagee 
to recover possession by redemption of 
tho mortgage. I therefore concur in the 
answer to tho reference given by the 
learned Chief Justice. 

Carr, J — -I concur in the answer of 
the leai'ned Chief Jiistico to the question 
referred. This answer seems to mo to 
follow necessarily from the d^ciden in 
Myat Tha Zan v. Ma Dan (7). The only 
difference between tho essential facts of 
tho two cases is that in tho present case 
tho sale, or agreement for sale, was 
preceded by a siiui)lo mortgage, in whicli 
the subsequent vendor was tlm mortgagor 
and the subsequent vendee the mort¬ 
gagee. In my opinion that makes no 
difforenco whatever. I agree with tlie 
learned Chief Justice tliat tho simple 
mortgage do'S not account for tho subse¬ 
quent transfer of pos'^e sion and tliat 
Lenta'gno, was wrong in holding, in 
My'it Tun Aung v. Pn (2) tliat it dil. 

I think that tlio Ica'^oed Judeo in that 
case erred in a[’plying the Unidi-ih r lo 
in view of fclio great difTo'enco hetwi-en 
an lOnglish morU’ago and a simple mort¬ 
gage. The questions of tho conlliot het- 
wo -n th • de"isions in Mnung Shtre. Kin 
V. Ka Hoe (b) and Ma Ma E v. Maung 
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Tan (4), and of the admissibility of evi¬ 
dence, do not arise on the reference, and 
I express no opinion on them. 

Duckworth, J.— I concur with the- 
judgment written by the learned Chief 
Justice. To my mind, the answer to the 
question referred by me is that the mort¬ 
gagees can, in the circumstances stated, 
plead in equity that the invalid sale, as 
involving an agreement to sell, is a shieldj 
and can prove it. My reasons are that 
there has admittedly been a change of 
possession, whi h cannot be directly 
attributed to the registered simple mort¬ 
gage. The mortgagees are, therefore, not 
alleged bo be mere trespassers, and the 
onus rests, in the first instance, upon the 
plaintiffs, who plead the conversion of 
the simple mortgage into an usufructuary 
mortgage. 

When I wrote tho order of reference, 

I was under the impression that the 
plaintiff could prove this alleged usufruc¬ 
tary mortgage, inasmuch as all that was 
involved was a change of possession under 
the already existing mortgage. But it 
involved, as a matter of fact, a change or 
variation of the original simple mortgage, 
and therefore evidence was not admissible 
to prove it under S. 92, proviso 4 (or auy 
other proviso) of the Evidence Act unless 
it was iu writing and registered. 1 am 
convinced that tho opinion expressed by 
me. in the order of reference, on this 
point, was erroneous. The Full Bench 
case of Maang Sin Minw, Maung Po 
Illaing (13) also supports this view. 

On tho other hand, the defondanfes wore 
in a position to prove the agroom-mb to 
sell, which did not require writing or 
registration. There is a series of rulingri- 
in this, and other Courts, which osbah- 
lishos this point clearly. Tho decisions 
are based on consideration of equity, part 
lierformance, prevention of fraud, and the 
fiduciary aspect of tho vendor's position, 
coupled with the impropriety of permit¬ 
ting him to succeed against his vendee, in. 
a suit for possession. Tho deoisii>ns of 
this Court culminate in the Full Bench! 
case already quoted by me above, but I 
would pirticuJarly call attention to an 
unpublished deci-*jou of a Bench of this 
Coirt, con8i>ting of tho learned Chief 
dusticoand Sir Benjamin Iloald, J. , in 
tho case of Monnq Po Cho v. Maa g Paw 
Sling (lii). I concur entirely in that 
deu*u'oM. Tlwo r,l>o fa^t^ wer sfg^^ed to 
(idj A. 1. u. ijiio Ra. g. 2yl=S Kaiiij. 1 <F. 57). 
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be as follows: The plaintiffs alleged 
^hat under a registered deed of mortgage 
Maung Po Tein mortgaged to the defen¬ 
dants a piece of land,, with possession, 
and that the plaintiffs purchased the 
land from Maung Po Tein by a registered 
conveyance. They then sued defendants 
lor redemption. The defendants admitted 
that the land originally belonged to 
Maung Po Tein and that It was mort¬ 
gaged to them usufructuarily. They 
however contended that, later on, Maung 
Po Tein' made over the land to them 
absolutely for the amount duo on the 
mortgage, together with rent due by him, 
as their tenant. Bvon here, where there 
was no change of possession, the invalid 
sale, by Po Tein to the defendants, was 
allowed to be proved and, in order to 
prevent fraud, to prevail. 

The conclusion arrived at confirms the 
view which I took in the case of Ma Ma 
E v. Maung Tun (4). A decision, which 
assists considerably in the matter of this 
reference is that of Pratt, .T , in Maung 
Shwe Hmon v. Maung Tha Byaxo (10). 
it is cloar that whatever the transaction 
was which led to the mortgagees obtain¬ 
ing possession of the land, the poossession 
was traceable to that transaction, and not 
to the registered simple mortgage. As 
stated, it cannot be shown that the 
simple mortgage was converted into a 
usufructuary mortgage, but it can he 
shown that the mortgage was satisfied, 
and that possession changed, in ■Wrtue of 
an agreement to sell which was duly 
acted upon liy part performance. 

Part performance is consituted not only 
by payment but by change of possession. 
Thus I consider that, in the case under 
reference, the defendants can plead and 
prove the subsequent oral agreement to 
sell, which amounted to an ontivoly new 
transaction, in order to set it up as a 
shield against redemption of tho simple 
mortgage. 

I think that tho case of Myat Tun 
Aung V. fju Pu (2) was wrongly decided 
by Lenfcaigne, .T., and that tho application 
of tho X)rincipla3 enunciated by him in 
that judgm3nt would give a greater 
impetus than over bo fraudulent suits by 
speculators. In order bo render my posi¬ 
tion clear, I would refor to the case of 
Ma Pyon^ v. Ma (J (1). I do nob think 
that anything more need bo said. 

Order accordingly. 
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Full Bench 

Rutledge, G. J., Duckworth and 

Maung Ba, JJ. 

Rangoon GxjmTcliana Club —In re. 

Civil Reference No. 12 of 1926, Decided 
on 3rd September 1926, made by the 
Pinancial Commissioner, Burma. 

[а) iStamp Act, Art. 27— Debenture either 
creates or acknowledges a debt. 

A debenture means a document which cither 
creates a debt or acknowledges it, and any docu¬ 
ment which fulfils either of these conditions is a 
“ debenture V : Levy v. Abercorris Slate and 
Slab Company, (1887) 37 Ch. Div, 2C0, Foil. 

CP. 39, C. 1] 

(б) Stamp Act, S. 4 (1) a.nd Art. 27— Certifi¬ 
cate of debenture stock is not a debenture within 
.•irt. 27 but is an instrument completing a nwrt- 
gage transaction within S. 4 (1). 

Where a Gymkhana Club, by a duly ‘stamped 
trust-deed mortgaged its assets as security for 
the repayment of the dibcnture stock it had 
issued, and tho certificate of such stock con¬ 
tained no promise to repay any debt nor any 
acknowledgment thereof, but simply .stii/ted the 
amount and the names of the stock-holders and 
that tho stock was constituted and secured by 
the trust-deed, 

Held : that the certificate was not a deben¬ 
ture within the meauing of Art. 27, but was an 
insrrument employed for completing the mort¬ 
gage transaction and was chargeable with duty 
under 8. 4 (1) : In re Dunderland Iron Ore Co., 
Ltd., (1909) 1 Ch. 440, llel. on ; Lemon v. Austin 
Friars Investment TruAt, Ltd., (192G) 1 Ch. 1, 
List. CP. 39. C. 2] 

McDonnell —foi* tho Club. 

% 

A. Eggat —for tho Crown. 

Opinion.— This is a reference by tho 
Pinancial Commissioner as to whether 
tho form of cerbificato of the registered 
debenture stock of the Rangoon 
Gymkhana Club, filed on page 4 of his 
proceedings No. 68 of 1926-27 is charge¬ 
able with duty under the Indian Stamp 
Act. The referenoe is made under S. 57 
(l) of that Act. Tho certificate in ques¬ 
tion starts with a certificate number and 
the amount for which the certificate is 
issued. It then proceeds : 

Rangoon Gymkhana Clue 
CerliHcate of Registered Debenture Stock 

Rupees 7,50,000, Debjntun* Stock, authorized to 
bo issued, us and when needed, by a resolution at 
a Spscial General Meeting of the Members of tho 
Club heid on tha ICth day of Deceiiibar 1924 
bearing interest at the rate of eight per cent, por 

annum payable every first day of March and first 
diV of Soptember. 

THIS IS TO CERTIFY thut of 

is the registered holder of Rs. of tha 

above stocic. Tbe stock is constituted and secured 
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by a trust deed dated the day of 

and made botweeu Johu Richard Doiiovaa 
Olascott, President, and Basil Stanheiisou, a 
ifember of the Committee of the Club of the 
first part aud Thomas Prancis Robert McDouuoll 
and Philip Henstock, Trustees of the Club duly 
appointed and confirmed under R. 19 of the 
Rules of the Club of the second part and Clilbert 
Bowker Hall and Thomas Cormack as Trustees 
for the Stock-holders of the third part aud is 
issued subject to the provisions contaiucd in the 
iiaid deed. 

For the Club it is argued that this 
certificate coutaias no promise to pay; 
no charge upon the assets of the Club ; 
is not negotiable but is transferable and 
consequently marketable; that it does 
not contain any acknowledgment of in¬ 
debtedness and, consequently, cannot he 
a debenture within the meaning of 
Art. 27 of Sch. 1 of the Indian Stamp 
Act. 

Art. 27 says : 

Debenture (whether a mortgage debenture or 
not), being a marketable security transferable by 
endorsement or by a .separ<ate instrnineut of 
tr.ansfer—The same duty as a Bond for the same 
.amount. 

Then thoVe is an exemption : 

A dt;be.iluro issued bp an incorporated com¬ 
pany or other body corporate in terms of a 
registered mortgage deed duly stamped in respact 
of the full ainou it of debentures to be issued 
thereunder, whereb/ the company or body 
borrowing make.s over, in whole or in part, their 
proportv to trustees for the benefit of the deben¬ 
ture-holders ; provided that the debentures so 
Issued are expressed to be jssind in terms of the 
•said mortgage-deed. 

It was not contended on behalf of the 
Club tliab tliis exemption applies, becau.se 
tbe Club is notan incorporated company 
nor is it a body corporate. Before, liow- 
ever, we can hold that Art. 27 applio.s, 
we must 1)0 satisfied that the certificate 

eiore u« is a debenture. We have 
been refenod to tlio form of dof)Onture 
given on p. 12 ol the drd Vol. of 
Palmer’s Company Precedents, L2tb 
I'jdition. The learned author remarks: 

Such a certificate is not the stock-holder’s 
title, it only constitutes the indicia of it—a 
Koleinn anirmatioti. to use Lord Cairns’ language, 
under the seal of the companv that a certain 
amount of stock statids in the name of the 
individual mentioned in the certificate. 

Reference was made to the case of the 
Diinderland Iron Ore Co. Ltd. In re (X), 
where tlie certificate lias many features 
in oommon with the one before us and 
where tbore was a trust-deed for secur¬ 
ing the ilebenture stock made between 
the company aud the Trustees for the 

(1) il'.iou, 1 Oh. MO—7S L. J. Cb. 2:17 =100 
I.. T. 221 = 10 M.ins.j.) 07. 


Stock-holders. Certain of the stock- 

. holders petitioned the Court for a com¬ 
pulsory order to wind up the company as 
interest which had accrued was still 
unpaid. Mr. Justice Swinfen Eady (a. 
very great authority) held that the de¬ 
benture stock-holders were not creditors. 

There is no covenant by the company with 
them. The covenant in the trust deed is 
between the company and the trustees. There is 
no covenant in the stock certificate, and there is 
no statement therein beyond a copy of the condi¬ 
tions contained in Sch.T of the trust deed. In 
my opinion the true legal position is that the' 
debenture stock-holders, although cestuis que 
trust, are not creditors of the company. They 
have not any direct contract with the company. 
The contract is between the company aud the 
trustees, and, in these circumstances, I am of 
opinion that the petitioners are not creditors 
entitled to present a winding-up petition. It is- 
not a case in which there is any negotiable 
.security or any coupons issued. The petitioners 
are merely the registered holders of debenture 
stock, and the only covenant to pay the 
principal and interest to the .stock-holders is 
a covenant made between the companv aud the 
trustees. 

It has been urged that English cases 
ai'o not a safe guide bo apply to issues- 
controlled by the words of indian legis¬ 
lation. On a sul)jocb such as debentures, 
liowever, we must note that Indian legis¬ 
lation follows very clo.sely English pre¬ 
cedents, and, accordingly, wo are of 
opinion that iinglish decisions are of 
great value in determining such questions. 
The words of the learned Judge just 
quoted ir^ our opinion apply to the case 
before us. 

A case has been referred bo and relied 
upon by the Ij’inancial Commissioner : 
[jemon v. Austin Friars Investment Trust, 
Tjtd. (2). In that case, liowever, the 
certificate differed essentially from the 
one before us in that there was a clear 
acknowledgment of the debt and also a 
charge on the assets of the company. 
Lord Justice Sargant, on page 19, says: 

The certificate begins by s.ayitig : • This is to 

certify that the abovenamed company is in¬ 
debted to, certain j>crson.s ‘or to the other 
holders’ aud then follow the words’ 'payable 
only out of profits as hereinafter niuntioiied. * 

1 should find it dilU mlt to frame clearer words 
for the purpose of expressing that there is an 
immediate debt, but that that debt is o-ily to Jie 
p.iy.i-ble in the future aud on .i irontincencv. 

And then at page 21 : 

I think 1 shouhl s.iy there are the'^e further 
indici.iof its being a debenture, that it docs, in 
inv juclgmont, contain a chirge on property even 
if it is only a charge on the profits of the coiu- 
p.iny fo arise while the conip.huy is going on. 

2) (192'iJ 1 Ch. 1. 
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dently of a peculiar and unusual form 
and the decision in our opinion in no 
way affects the decision already quoted 
in the Dicrtderland Iron Ore Company's 
ease (1). 

The Indian Companies Act, S. 2 (iv), 
contains the following: 

'* Debenture includes debenture stock. ” 
This provision is taken from the English 
Companies Act, S. 285, and in no way 
helps us in oonstrning the certificate. | 
The same may be said of Ss. 115, 125, 126 
and 127. The same applies to the refer¬ 
ence to debentures in S. 17 (2) (iii) of the 
Indian Registration Act. Debenture is 
nowhere defined by the Legislature and 
we cannot find a wider or simpler defini¬ 
tion tjian that of Chitty, J., in Levy v- 
Ahercorris Slate and Slab Co. (3): 

In my opinion a debenture meanti a document 
which either creates a debt or acknowledges it, 
and any document which fulfils either of these 
conditions-is a ‘ debenture.' 

In our opinion the certificate before ns 
neither creates a debt nor does it acknow¬ 
ledge it. In these circumstanees, we are 
of opinion that it is not a debenture 
within the meaning of Art. 27 of the 
Indian Stamp Act. The Trust-deed in 
this case in 01. 2 states : 

In order more effectually to secure payment 
to the Stock'bolderR of the amounts due to them 
respectively the Committee as such duly autbo- 
rised AgcDts as aforesaid and the Club Trustees 
for all the estate aud interest therein respectively 
vested in the Committee and the Club Trustees 
do hereby convey assign and transfer unto the 
Debenture Trustees All and Singular the Club 
property* To Hold the same uuto the Debenture 
Trustees according to the rights aud interests 
• therein respectively of the ^^embers of the Club 
or of the Trustees upon behalf of the Members of 
the Club upon the trusts and for the intents and 
purposes hereinafter more particularly set forth. 

We are consequently of opinion that 
the trust-deed is a mortgage whereby the 
Club mortgages its assets as security for 
the repayment of the debenture stock. 
S. 4 (1) of the Stamp Act states: 

Where, in the case of any sale, mortgage or 
settlement, several instruments are erni>loyeo for 
completing the trans.iction, the principal inetru- 
meat only shall be chargeable with the duty 
prescribed in Sch. 1, for the conveyance, mort¬ 
gage or settlement, And each of the other instru- 
TQents shall be chargeable with a duty o^ one 
rupee instead of the duty (if any) prescribes for 
it iu that Schedule. 

The Trust-deeil has paid full duty. The 
only question now for determination is : 
Can the certificate he considered au 
i nstrument emp loyed for cornpletiriR the 

(3) [1887] 37 Ch. i>. i^O. ' ' " - 


transaction ? It is a certificate stating 
that a certain amount of the registered 
debenture stock stands in a given person’s 
name and that this debenture stock is 
constituted and secured by trust deed. 
Admittedly this certificate renders the 
amount of debenture stock standing in a 
given person’s name marketable and 
transferable. That being so, we are of 
opinion that the certificate is an instru¬ 
ment employed for completing the tran¬ 
saction within the meaning of S. 4 of the 
Indian Stamp Act. We consequently 
answer the reference in the affirmative 
and state that the certificate in question 
is chargeable with duty, not as a deben¬ 
ture under Art. 27, but as an instrument 
employed for completing the transaction 
in the case of a mortgage and is charge¬ 
able with duty of one rupee under S. 4(1) 
of the Indian Stamp Act. 

Reference answered in the affirviative. 
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Duckworth, .T. 

The Joint and United Hindu family of 
K. V. of Tinioalnr —Appellants. 

V. 

P. L. P. K. R. M. K. Chettyar a)id an' 
other —Respondents. 

Special Second Appeal No. 5G4 of 1925, 
Decided on 15th July 1926, from the 
decree of the Dist. J., Pegu, in Civil Ap¬ 
peal No. 92 of 1925. 

Sfr Transfer of Property Act, Ss. 3 and U (e) — 
liiyhlto nieane proJits is actionable claim—If 
accounts 'are to be taken to ascertain profits, the 
right beceme^ merely a right to sue for accounts. 

Tbo claim to mesue profits is an actionable 
claim and so not transferable without rcgi'itra* 
tiou, and if it involves accounts as to the value 
of the produce, it comes vorv near a mere right 
to sue for such accounts and is not transferable. 

[P. 40. C. -2] 

linrjorjee —for A -ipellants. 

Doctor and K}i' OatJKj —fo liesjion- 
dents. 

Judgment.- Oi the facts Mr. Durjot- 
jee admits that ibere are no jiiorits. 
There are concur.enL findings and the 
sole point in rogaid to which the two 
lower Courts differed was a> to the 
value of the rents and profits, which the 
appellant-defendant was liable to pay to 
tlie plaintiffs V. L. P. K. U. M. K. 
Chettyar firm. As to this there were 
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ci*os5*ob]octions filed by Mr. Doctor on 
behalf of P. L. P. K. R. M. K., but ha 
had to admit, at the hearing, that he 
could not press them, and he has not 
done so. 

Mr. Burjorjeo proceeds simply upon 
law points. He claims that, in regard to 
the profits for 1918-19 and 1920-21 his 
client should not ho compolled to pay 
them to the plaintiff firm, because (1): the 
claim in regard to them is merely a right 
to sue (or an account, which is not trans¬ 
ferable under S. 6 (e), Transfer of Pro* 
perty Act, and even tlion only transfer¬ 
able by the 1st defendant Firm of 
M. 8. .A. P. 1 j. He urges that in any 
case Neiamegam Pillay l^atl no power to 
transfer the rents and ])rofibs to the 
jtlaintill firm, inasmuch as, even if the 
claim be taken to bo a debt, it is an ac¬ 
tionable claim, and as such could only be 
transfciTod by registered assigumonb, and 
then only by M. S. A. P. L. 

He rightly points out tliat both the 
lower Courts liavo held that M. S. A. P. 
{j. was the beneficial owner up to 1923, 
and tiiat tlio ti'ansfcr of tlio land to the 
plainfcilV l)y Kelamegam Pillay in that 
year was made with tlio consent of 
AI. S. A. P. Tj., and that K. V. was the 
agent of M. S. A. P. L., up to tlion, and 
not of Nelaniegam Pillay. 

It is quite clear that siff-er (he sale 
agreement of 1917, M. S. A. P. Ij. woro in 
e<iuity the rightful owners of the land, 
oven though they took no registered title, 
and that K. V. was their agent for collec- 
l ing I he rents and profits for them. 
Nelaincgam Pillay merely remained the 
])erson in whose name the land stood, 
and who was bound to give liis vendees 
AI. S. A. I*. P. a registered title. No 
<loul)t. in 1:J20. with M. S. A. P. L’s. con¬ 
sent, be could make a legal transfer of 
ibe tide in tlie plaintiffs 1*. L. P. K. K. 

K.. but it was (luito another matter 

wiien lie purported to Iransfoi’ the rents 

for 1918-1!). which ^^ere tlion due. 1 

think that it is dear tiiat Nolamagam 

l-’tll.'iy, even with M. S. A. 1‘. L’s consent. 

not transfer the rigid. t<» those 

rents and profits which Imd accrued liy 

means of liis sale de.ud to the plaintilTs 

masni'icli as Ihov were held hv K. V. for 

• » 

M. S. A. P. L.. wlio alone could inako 
s ifli a transfer. If the claim is an ac- 
Itionalilo claim, thou tlio same iiorsons 
transfer it by a registered assign- 
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Property Act. They did not do this. If 
it is merely a right to sue for an aocouirt, 
then this right was nob transferable by 
anyone. 

Mr. Burjorjee has relied on the cases 
of Seetama v. Venkataramnayya (1) and 
Durga Chunder Roy v. Koilas Ckunder 
Roy (2). The case of Sheogobind Singh 
V. Gouri Prasad (3) has also been referred 
to. The claim is certainly an actionable 
claim as defined in S. 3 of the Transfer of 
Property Act, and if it involves accounts 
as to the value of the paddy, it comes 
very near a more right to sue for such 
accounts. As regards rents and profits 
accruing after sale to plaintififs, i. e., for 
the years 1920-21 and 1921-22, Mr. Bur¬ 
jorjee admits that plaintiffs are entitled 
to them, and I think that he is right. 

I allow the appeal in regard to the 
rents and profits for 1918-19 and 1919-20, 
but dismiss it as regards the rents and 
profits for 1920-21 and 1921-22, i. e., the 
decree of the District Court is modified 
by reducing the amount decreed in 
plaintiffs’ favour from Rs. 1,470-9-0, to 
Rs. 830-15-0. The plaintiffs sued to re¬ 
cover in all Rs. 2,181*15-3, so that they 
have succeeded in loss than one half of 
their claim. Taking everything together 
I order that the appellant do pay the 
plaintiffs P. L. P. K. R. M. K. their costs 
on Rs. 830-3*0 in all Courts, whilst the 
plaintiffs P. L. P. K. R. M. K. will pay 
appellants’ costs on Rs. 1,351-12-0. 

The cross-objections are dismissed 
with costs on Rs. 711-6-0, i. e., the 
difference between Rs. 2,181-15-0 and 
Rs. 1,470-9-0. 

Decree modified. 

“'(T) ciorsT'as Mrtd. ^■^ 5 ~>frLr j! 410=21 

I. 0 . 387=(1913) M. W. N. 018. 

(2) [1897] 2 C. W. N. 43. 

(3) A. I. R. 1025 Putna 310=4 Pit. 48. 
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Mya Bit, J. 

Ma S'lire Yon and others —Appellants 

V. 

Ma Wiiiiit/ and anolhei —Respondents. 

Second Appeal No. 38 of 1926, Decided 
on Oth .August 1926. 
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(a) Buddhist Law (Barmees)— Succasslou — 
Cldid taken away on divorce by ono of the spouses 
19 not an heir unless filial relationship is 
resumed between his parents—Stepchild must 
prove such resumption. 

A ohild tikca aw.by br 0 ’\e of its 'pare'ots oil 
divorod loi83 tUa rights of inhoritauce as a mom* 
ber of the family of the other fiarent unless there 
has beea maiateaauoe or revival of filial rela* 
tionship bJtweon. it and tho latter : (1872*92) 6*. 

J. 184 ; 2U.B. 22. 194 ; 2 U. B. R. 159 ; 2 U. 
B. R, 116 and 10 L. B. R. 107, Foil: A. I. 22.1925 
P. C. 29. Dist. [P. 42. C. 1] 

A child who goes away or remaius behind with 
one of parents on their divorce must necessarily 
«how that, iu spite of severaace, filial relations 
between it and tho other parent have not been 
broken oS or have been resumed so as to be en* 
titled to iuherit io'the latter's estate : i L. B. R. 
272 ; 5 L. D. R. 133 and 6 L. B. R. 167. Rel. on. 

[I». 42. C. 2] 

(6) Registration Act, S. 17 —Document 7u>t itself 
creating but merely reciting a previous arrange¬ 
ment as to partition, is admissible without regis¬ 
tration to prove that^partition. 

A document which does not of itself create a 
l>artitiou of property, but which merely recites a 
previous arrangement is admissible in evidence 
to prove that arrangement without registration : 
A. I. R. 1920 Rang. 172, Foil. [P. 43. C. 1] 

Tun Byu —for ApQpUanbs. 

S. Ganyuli —for Bespondents. 

Judgment. —The facts of tho caso, 
which must nosv be or have been accep¬ 
ted by all the contesting parties in this 
Court, are these : 

TJ Tha Maung, a Burman Buddhist, 
had two wives. Tho first wife was Ma 
Daung, who died in July 1921. Tho 
defendants are her brothers and sisters. 
During tho subsisteneo of his marriage 
with Ma Daung, XJ Tha Maung married 
the second wife, Ma Waing, the first 
plaintiff, by whom he had a son, Mauug 
Ko Gyi, the second plaintiff. After this 
marriage a divorce by mutual consent 
■was effected between U Tha Maung and 
Ma Daung on the 20bh September 1915 as 
jier Bxhibit I and since then they be¬ 
came separate. A year or two later U 
Tha Maung died. Tho present dispute 
relates to the properties of which the 
said Ma Daung admittedly died possessed. 
In their amonded plaint, the plaintiffs 
claimed that tho s.aid properties wore 
still belonging to tho joint estate of U 
Tha Maung and Ma Daung, that thore- 
fore U Tha Maung’s share therein de¬ 
volved on first plaintiff as his surviving 
widow and sole heir and that the remain¬ 
der, namely, Ma Danng’s own share, de¬ 
volved on the second plaintiff, who was 
Ma Daung’s stepson. 

The defendants, who are the brothers 


and sisters of Ma Daung and who would 
be the rightful heirs to tho whole estate 
it the entire estate belonged to Ma Daung 
alone, and if Ma Daung had died leaving 
no descendant, contested on the ground 
that inter alia there had been a 
divorce and partition of property 
between U Tha Maung and Ma 
Daung. The trial Court found that 
though there was a divorce, as alleged, 
there svas no partition of property 
between TJ Tha Maung aud Ma 
Daung and decreed U Tha Maung’s share 
of what was found to be the joint estate 
in favour of the first plaintiff and Ma 
Daung’s share therein in favour of the 
second plaintiff, 

On appeal by the defendants, tho 
lower appellate Court upheld the find¬ 
ings of tho trial Court as to divorce and 
partition of property but held that in 
view of the divorce between U Tha 
Maung and Ma Daung. the second plain¬ 
tiff could not be regarded as Ma Daung*s 
heir. Consequently the learned District 
Judge gave what was found to he U Tha 
Maung’s share to the first plaintiff, tho 
remainder being decreed in favour of the 
defendants. 

The chief reason for the finding by 
both tho Courts that the joint estate of 
U Tha Maung and Ma Daung had not 
been partitioned was that the document, 
Exhibit I, was admissible merely to 
prove tho divorce but inadmissible to 
prove the partition. 

The defendants in coming to this Court 
on second appeal sot out various grounds 
of appeal most of which attacked tho 
propositions of fact as set-out in tho oj>en- 
ing of this judgment and have not been 
touched upon by their counsel in his 
argument. Their sole and real ground 
now in short is that the lower Courts 
failed to appreciate the point of law in¬ 
volved in tho question of the alleged 
partition. 

The second plaintiff also filed a cross- 
objection against the lower appellate 
Court’s finding that ho was not an heir 
of Ma Daung. Ilis counsel relies on tho 
decision of their Lordships of the Privy 
Council in tho case of Maung Dwe \. 
Khoo Haung Shein (1). That case deals 
with tho right of the ordinary stop- 
children and step-grandchildren of a 
deceased person to inherit his estate 
to the exclusion of his collaterals 

(I) A.'l. R. 1925 P. 0. ^‘J'^a'Rang. 29, 
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laying down that it is not necessai*y 
for the establishment of their right to 
inherit to prove that they maintained 
filial relationship with the deceased. The 
question arising in the present case is 
quite different. The second plaintiffs 
father and his stepmother, Ma Daimg, 
had had the marriage tie between them 
cut off before the death of the former 
and this is too important a factor to be 
left out of consideration. The learned 
District Judge, who pointed out that 
there was no authority on the point, 
arrived at the conclusion that the divorce 
between U Tha Mating and Ma Daung 
had cut off'the relationship between the 
second plaintiff' and Ma Daung and that 
therefore he could not ho her heir. 
There is no reason why I should dissent 
from that conclusion, which has been 
based on very cogent reasons. 

In addition I would point out that the 
case of Ma Cho Galt^ v. Ma Nan (2) is 
very similar to this, the only difference 
being that in the former the claimant 
stepchild ^^■as the child of an inferior 
wife. This difference makes me reluc* 
tant to apply the ruli77g in that case to 
the one now before me, tliough I have 
very grave doubts tliat the learned 
Judges who gave tliat decision would 
have coma to a diff erent one oven if tlie 
claimant’s mother had the status of a 
full or superior wife. All that I would 
like to add is this though tliore is no 
direct autliority either in the reported 
decisions or in the Dliarnmathats, an 
analogy may safely bo taken from the 
law relating to the status of the children 
of a divorcod couj)le when they have 
been taken away by either of tha 
jiarents. Fiom the cases of Mi Thaik v. 
Mi rw (3) : Ma Gifirn v. Ma Thi Ma (4) ; 
Ma Sein Ni/o v. Ma Ktjwe (5;; Ma Pon v. 
Po Chan {(>) and fjc Mantuj v. Ma Kii'e 
(7): it may be taken as a well established 
rule of Buddhist Daw that a child taken 
|away by one of its parents on divorce 
jloses the rights of inheritance as a mem* 
her of the family of the other parent 
unless tliere lias been maintenance or 
revival of lilial relationship l)otween it 
'inrl tile latter. In my opinion this rule 

G) 1. H. Hang. G'.i=3 Rang. 5:^1. 

(•U [1S72-U2J S. J. 184. 

t4) 2 U. B. R. 1U4. 

(.'>) ri8U2-UG] 2 U. B. B, 1.51', 

<G) flsUT-lllOl] 2 TT. B. H. IIG. 

(7) (imujlOI,. B. R. 1U7^6GJ.C. G81 = i:l 
Bur. I . T. :i. 
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should apply with much greater force to 
a case like the one under consideration. 
There is no evidence at all that there 

was continuance or revival of filial rela¬ 
tionship between the second plaintiff 
and Ma Daung. . 

The counsel for the second plaintiff;' 
contends again under the authority of 
Maung Dwe ajid others v. Khoo Saung 
Skein and others (1) that it was not in¬ 
cumbent on a step-child to prove mainten¬ 
ance of filial relationship in order to be 
entitled to inherit from a' step-parent. 
But if it is borne in mind that upon 
divorce of the parents a position very ana¬ 
logous to that of adoption arises in 
regard to the status of their children as 
pointed in Ma Paw v. Ma M<m (8) - 
Maunff Po Cho v. Ma Nyein Myat (9) andl 

Gale (10) ; it becomes intel¬ 
ligible that although a stepchild may 
not ordinarily be called upon to prove 
maintenance of lilial relationship yet a 
child who goes away or remains behind! 
with one of the parents on their divorce 
must necessarily show that, in spite of 
severance, filial relations between it and 
the other parent have not been broken 
off or have been resumed so as to be en¬ 
titled to inherit in the latter’s estate. 
In my judgment the second plaintiff’s 
cross-objection must be thrown out. 

I now turn to the appellant’s case. 

I fail to see wliy the aj)j)ellants, who are 
in possession of the properties in suit* 
should be required to prove that they 
were the absolute properties of Ma 
Daung. The divorce took place in 1915 ; 
since then Ma Daung and U Tha Maung 
became quite separate and Ma Daung 
was in j>osse.ssion and enjoyment of the 
properties till her death. On Ma 
Daung’s death the first respondent 
applied for letters-of-administration, 
concealing the fact of the said divorce, to 
the estate of Ma Daung on the ground 
that her minor son, the second respon¬ 
dent. was Ma Daung’s stepson and heir. 
She failed to got ihe letters-of-adminis¬ 
tration and she as the next friend 
of the secciul respondent filed the 
fiist plaint in the suit in which too 
she put up the second respondent 
as Ma^ Daung’s heir entitled to 

(8) [1908] 4 L, B. R. 272—il Bur. L. R. 23c! 

(li) [1909] 5 L. B. R. l.S3=4 I. C. 1029=3 

Bur. L. T. 54. 

(10) II912]C L. B. R. 107=19 I. C, 86=G Bur. 

1 . T. 75. 
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Ma Daiing’a effects, as set out in the 
schedule. It was only about seven weeks 
later she altered the case to one in which 
the same properties were described as the 
joint estate of both U Tha Maung and 
Ma Daung and claimed to be an heir of 
U Tha Maung in her own right as his 
widow, posing the second respondent as 
the heir of Ma Daung entitled to Ma 
Daung's undivided share in the same 
properties. It was most unlikely that 
the first respondent would sleep over her 
rights to have the joint estate partitioned 
on U Tha Maung’s death, if there was 
any truth in the allegation that the pro* 
perties did then belong to both U Tha 
Maung and Ma Daung. In these circum¬ 
stances, it would be only fair to the ap¬ 
pellants to presume that the properties 
belonged to Ma Daung and Ma Daung 
alone after her separation from U Tha 
Maung unless the contrary be shown by 
the respondents. 

There is Exhibit I, which supports the 
theory of a partition between Ma Daung 
and U Tha Maung. I have read this 
document and I find that there is noth¬ 
ing therein which rendered this decu- 
ment to bs compulsorily registrable. It 
sets out the divorce and doss not of itself 
create a partition. It msrely mentions 
the terms agreed to by tha parties relat¬ 
ing to the way in which they should 
take thair respective shaves in the pro¬ 
perties therein mentioned. That part of 
the document may at most be regarded 
as an agrement to partition the properties 
in the manner stated. It was treated 
by the parties as such. Stamp duty 
was not isaid on it as on an ins¬ 
trument of partition. I can see no 
justification for excluding any part of 
that document from the evidence in the 
case. I am fortified in my view by the 
ruling in Ma Han v. R. M. A. L. Firm 

(11), wherein it was held that 
a documeat which doss nob of itself create a 
partition of property but which merely recites a 
previous arrangement is admissible in evidence 
to prove that arrangement. 

In the circumstances I have no hesita¬ 
tion in holding that the properties in 
suit were the separate properties of Ma 
Daung. That being so the first respon¬ 
dent’s case fails. I allow the appeal, set 
aside the judgments and decrees of the 
-Courts below and dismiss the plaintiffs- 
respondenb’s suit with costs. 

__ A ppeal allowed. 

(11)' A. X. R. 1920 Rang. 172=4 Rang. HO. 
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« 

HE.4Iit), J. 

Mau7tg Setn —Accused—Appellant, 

V. 

Ki7iQ-Emperor —Opposite Party. 

Criminal Appeal No. 988 of 1926, De¬ 
cided on 3rd September 1926, from the 
order of the Eastern Sub-Divl. '^tag., 
Bangoon, in Criminal Regular Trial No. 
136 of 1926. 

(а) Penal Code, S, 499 — Defamation of a 
newspaper which is not a person is not an 
offence. 

A newspaper i.s not a person, and therefore it 
is not a criminal offence to defame a newspaper 
Defamation of a newspaper may -in certain oases- 
involve defamation of those responsible for its 
publication. [1* 14 C 11 

(б) Penal Code, Ss. 95 and 499 — Statement 
that lender of a newspaper is "leading the paper 
by the nose” is not an offeytee. 

Statement in a newspaper that another news¬ 
paper has borrowed a certain sum and the lender 
is leading tha paper by the nose” is nob defa¬ 
mation under S. 499, but is covered by S. 95. 

[P 44 C 11 

Heaid, J .—Maung Gyi, the proprietor 
of a newspaper called the “ New Light 
of Burma, ” prosecuted Maung Sein, the- 
Editor of a magazine known as “ Ban- 
doola,” for defaming the “ New Light of 
Burma ” by saying that U Ba Pe, who is- 
a Member of the Legislative Council and 
Managing Director of the “ Sun ” Press, 
had lent Rs. 6,000 to the “ Light of 
Burma ” and was “ leading that paper- 
by the nose. 

Both in his complaint and in his evi¬ 
dence Maung Gyi represented the paper 
and nob himself as having been defamed.. 
In his complaint he said that Maung 
Sein 

published the said imputatious with iuteut to< 
harm or knowing or haviug reason to believe 
that they would harm aud directly lower the 
reputation of the ‘ New Light of Burma’ in the 
estimation of the reading public. 

In his evidence he said : 

The article in question was published ‘so as to- 
dishonour the reputation of my paper. By dis¬ 
honouring the reputation of my paper, the circu¬ 
lation of the p.tper would besome aud the 

bu-siae.Hs reputation of my paper would be 
lowered. 

The Magistrate in his judgment said 
that the complainant’s case was that the 
remarks conveyed the meaning that l;e- 
cause the “ Light of Burma ” had bor¬ 
rowed Rs. 6,000 from TJ Ba Pe that paper 
was altogether under U Ba Pe’s thumb.. 
He went on to say : “ The complaint U 


Maung Sein v. King-Emperor (Heaid, J.) 
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'for casting that imputation on complain¬ 
ant’s paper and nob on himself.” 

The parties and their legal advisers and 
the Magistrate himself seem to have ovei*- 
looked the fact that a newspaper is not a 
iperson, and that therefore it is not a 
jcriminal offence to defame a newspaper. 
Defamation of a newspaper may in cer¬ 
tain cases involve defamation of those 
responsible for its publication. It miglit 
for instance amount to defamation of the 
person responsible for a newspaper to say 
that its policy was influenced or dictated 
by a particular person, if that person was 
<lisreputal>le, but I do nob understand it 
■'■-■o ho suggested by either side that U Ba 
Pe is a disreputable person. It might 
amount to defamation to say 'that a man 
was in debt, but that is not the defama¬ 
tion complained of in this case. The 
comjflainant admits that ho bought the 
piper with borrowed money, and, so fai¬ 
ns the suggestion that ho liad borrowed 
money from L Ba Pe is concerned, it is 
admitted tl^at lie had borrowed monov 
from l.^ J3a Ve’s mother-in-law, who was 
apparently living with U Ba Pc. 

A great deal of time, and, doubtless, a 
considerable amount of money, has been 
wasted over this prosecution, but it seems 
to me tliat tlio case is one to which the 
provisions of 8. 05 of the Indian Penal 
Code may well bo applied, since the 
harm done was so light that no person of 
ordinary sense and temper would com¬ 
plain of it. I therefore set aside tho con¬ 
viction and sentence and direct that the 
accused he acquitted so far as this case is 
conccrne<l. 

The lino of Rs. ol which has been jiaid 
•will lio refunded. 

Conviction set nsidc. 
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DacKWouTir, J. 

•i. -V. A'. S. Finn —Appellants. 

V. 

^'J-iniiff fiii (Ji/ni! —Respondent. 

So:;ijnd Ap|>jal No. HG of 1025. JJo- 
‘•i'.cl on “J.Jtli -April 192G. from the 
■ iocroe of the Dist. J., Bassoin, in Civil 
Arpeal No. 112 of l‘.}25. 


Master and servant^Servant ordered to do 
particular class of actS'-Acl done in the course 
of service — Master is bound—Contract Act, 
Ss. 187 and 188. 

A servatit can bind his master by au act 
committed in course of his service; and for his 
master’s beoefit, even though uo express com¬ 
mand or privity of the master can be proved, 
when tho master has put him in his place to do 
that clas.s of acts : Barwlck v. English Joint 
Slock Bank, (1867) L. It. 2 Exch. 259 and A. I, B. 
1923 Cal. 157. Rel. on. [P, 45 , C. 1] 

Halkc )—for Appellants. 

Shan -—for Respndent. 

Judgment. —This is an appeal, which 
lios only under S. 100, Civil P. G., the 
Lower Courts having come to concur¬ 
rent findings. The facts of tho case, in 
brief, are, that tho plaintiff-appellant 
Chottyar firm who work in Bassein, but 
keep a clerk, Supaya at Kangyidaung 
some distance away, had let out their 
paddy land at Kangyidaung to tho res¬ 
pondent-defendant for some years. The 
annual rent amounted to 520 baskets of 
paddy. Then, in March 1025, tho plain¬ 
tiff firm suddenly let the land to one 
Mg. ^ Tun Myat, at tho same rental, 
and in April sent the defendant-respon¬ 
dent notice to vacate the said paddy 
land. As the defendant did not vacate 
tho land tho appellant Chottyar firm 
brought tills suit for ejectment. The 
defendant inter alia pleaded that ho 
had been aecopbeJ as tenant for tho 
season 1025-2G, and that the notice 
came too late, inasmuch as he had al¬ 
ready made preparations on the land to 
cultivate it. Jiobh the lower Courts 
found that the defendant could not be 
ojjctod, since Supaya tho clerk at 
Kangyidaung had accepted liim as the 
firm’s tenant for l!125-i92G. 

Mr. Halker 3 chief grounds of appeal 
on l)ohalf of the appellant, in fact tho 
solo grounds which he argued or pressed, 
are that there is no evidence that Supaya 
who denies lotting the land to defou- 
dant-respondont, had any authority to 
lot out the land, or that he had acted 
in such a manner in other casc>. 

Upon these gro mds I shall not intor- 
foro with tlie decision of tho Courts 
below. Supaya liimself in his evidence 
speaks in a manner wliich shows clearly 
that he considered liimsolf tho local 
agent of tho firm for dealing generally 
with tho land for letting it out. 
moreover, there is evidence on tho re¬ 
cord, given by tho Insjicctor of Laud 
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Records, and Headman, which shows 
equally clearly that Snpaya spoke and 
and acted as the agent of the firm. 
Kyaw Zan Win’s evidence proves that 
Supaya did let the land for 1925*26, to 
respondent. There is other evidence to 
this effect also. Legally, in such cir¬ 
cumstances, I think that Supaya could 
bind his master. The case of Barwick v. 
English Joint Stock BartA; (1) leaves no 
doubt in my mind that a servant can 
bind his master by an act committed in 
course of his service, and for his master’s 
benefit, even though no express command 
or privity of the master can be proved 
when the master has put him in his 
place to do that class of acts. This 
decision was, with limitation, approved 
in the case of Dinn Bandhu Saha v. 
Abdul Latiff Molla (2). 

Then there is the evidence given 
by the plaintiff's own witness Maung 
Po Saing that when defendant spoke 
to plaintiff about his leasing the land to 
another man the plaintiff promised that 
he would try to recover the • lease, but 
otherwise stated that he could not help 
the defendant. I consider that there 
was enough evidence upon the record to 
indicate that the clerk Supaya was the 
local manager of the plaintiff firm’s 
paddy lands, and that ho had. for the 
purpose of this case.. authority to let 
out the land, and thereby to bind his 
master. Nob only so, but th jro is suffi¬ 
cient evidence that he did let out the 
land to the defendantTespondenb for 
1926*26. 

The appeal is, i therefore, dismissed 
with costs. 

_ Appeal dismissed. 

U) [1«07J 2 Es. 259=3ci L. J. Ex. 147^6 L. 

T. 4J1=L5 W. R. 877. 

(2) A. I. R. 1923 Cal. 157=50 Cal. 258. 
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Rutledge, C. J. and Oarr, J. 

Abdul Sattar and others —Appellants. 

V. 

Chi Doe Bhi —Reipondent. 

Mis. Appeal No. 106 of 1925, Decided 
on 9t!i August 1926. 

Civil P. C., S, ‘Parties — S, 47 applies to 

dispulenhclween co-plalntl/fs or co-defendants 
also. 

8 e'.:tion 47 applies not o ily to the disputes bet- 
weju parties who uro opposed to each other in tho 
main suit as plaintiQs or defendants, but also 
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applies to disputes between parties on the same 
side as co-p laintifls or co*defendants ; 7 All. 681. 
Diss. from ; A. I. R. 1924 Mad. 365, Foil. 

[P 4G C 2] 

Ijumbert —for Appellants. 

Kyaiu Htoon —for Respondent. 

Judgment. —In Civil Regular Suit 
No. 1 of 1922, one Abdul Rahman and 
eight others sued the heirs and legal re¬ 
presentatives of one Hla Thaw for redem¬ 
ption of certain lands in Rathedaung» 
which had been mortgaged, and, in that 
suit, he joined the first appellant and 
Nyo" Tun Aung as sixth and seventh 
defendants as purchasers of the land.s 
from some of the heirs of the mortgagee 
and as being in possession. 

It appears that the original mortgagee, 
Hla Thaw, died about 1917 leaving as 
heirs Mi San Hla Pru, widow, Aung 
Gyaw Pru, son, and Chi Doe Rhi, son. 
Defendants 1 to 4 are the heirs of Aung 
Gyaw Pru, and Chi Doe Rhi is the 
fifth defendant. The fifth defendant does 
not appear to have filed a written state¬ 
ment, but he was repi*esented at the trial 
and was Witness No 1 for tho defence. 
He also acted as agent for tho first defen¬ 
dant, his brother’s widow’. On tho 5th 
July 1922, the District Court passed 
judgment giving a preliminary decree in 
favour of the plaintiffs for redemption as 
under tho original mortgages. The docreu 
which is dated the 25th July 1922, fixed, 
the redemption sum for principal and 
interest at Rs. 5,451-8, and a final decree 
was passed on the 8th October 1924 as 
the redemption money was duly deposited 
in Court. 

On the 1st April 1925, the present 
appellant petitioned the Court to have 
the redemption money paid out to them 
stating that the first to fourth defendants 
had sold their right, title and interest in 
the suit lands to them and that tho fifth 
defendant, Chi Doe Rhi (tho present 
respondent), .had no right, title or interest 
in the suit lands as he had previously got 
his share at tho partition of Hla Thaw’s 
estate. Tho respondent objected on the 
ground that the money deposited be¬ 
longed to his father’s e-itato and, as his 
mother is dead, tho estate is to be divided 
equally between his two sons, and that, 
as tho appellants purchased the lands 
from the legal representatives of his 
brother, Aung Gyaw Pru, they can only 
claim half. 

By the order appealed from, tho District 
Judge dismissed tho aijplicafcion on tho 


Abdul Sattar v. Chi Doe Rhi 



46 Rangoon Maung Pway 

■grouDfl that the question arising should 
he decided in a regular suit. The question 
ioT our decision is whether the question 
comes under S. 47 of the Civil P. C. If 
lb does, then, whether convenient or 
otherwise, the Court executing the decree 
must determine the question, and a 
separate suit is barred. 

It was not seriously disputed by res¬ 
pondent’s advocate that the question 
would come under the words “relating to 
the execution, discharge or satisfaction of 
the decree” : and we are of opinion that 
the payment of the money deposited in 
Court in discharge of the decree by the 
Court to tlie party entitled to receive it 
must be considered a question relating to 
the satisfaction of the decree. But it 
has been urged on behalf of the respon¬ 
dent that the question must be one bet' 
ween jiarties wlio were opposed to each 
other in the main suit as the plaintiff or 
his representative in interest on the one 
side and the defendant or his representa¬ 
tive in interest on the other side: and 
reliance is placed on certain observations 
by a Bencli of the Allahabad High Court 
in liai/nor v. The Muasoorie Dank, Ltd. 
fl). On page 6M6, tlio learned Judges 
remarked ; 

It is sufficient here to observe that an appli¬ 
cation cognizible under that section must be 
an application between the parties, that Is to say 
between the parties arrayed apaijist each other 
as decree-holder of the one part, and judgnent- 
debtors or their representatives ol'the other. 

In our opinion this vomark was obiter 
dictum and not necessary for the decision 
in lliat case because Ooodall was not a 
piarfcy to tlie suit at all bub alleged tliat 
lie was the i)urcltaser fi)r value from 
Raynor, the ju(lgmenb-del)tor. Most of 
the other cases cited, such as Mnuanlal 
Mufji V. ho^lii Mulji Hhaickand (2), do 
not touch tliG (jiiostion before us but are 
wliother a person, not a party to the suit, 
can l>e regarded as a roprcsnntativo of 
the party. If the Legislature liad in¬ 
tended any restrictive meaning to be 
imposed uj>on tlio words “i)arties to tlio 
s’lit,” wo would liavG ex])Octcd tliis 
meaning to bo clearly expressed. 

A similar (piosiion came up for argu- 
nicnl- before a Bench of the Madras High 
Court in the case of T. Vedaviaaa Ahjnr 
V. Thr Madura flindn Labha Nidhi Co., 
Ltd. (:J) in whicli the learned Judges 

ri) flHBr,] 7 All. OKI =(L8H.7) A. W. N. 201. 

i'l\ [lOOll ‘25 Bom. 031-3 Bom. T,. U. *255. 

(A) A. 1. B. 10-21 Mad. 3GD. 
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referred to liaijiior's case (1) and certain^ 
others and observed : 

But although these cases do contain language 
susceptible of an iuterpretation. which may 
support the appellant’s argument, that argument 
was not what was being considered by the 
learned Judges. For in each of those cases the 
matter under consideration was iu dispute bet¬ 
ween a judgment-debtor and his representative 
or a person on whom his interest had in some 
way devolved and not (as here) between two 
judgment-debtors, whose interests wore absolutely 
independent. It is, in our opinion, clear on 
principle that no such rule, asthe eighth respon¬ 
dent's learned vakil contends for. can bo laid 
down. In the case for instance of a partition 
suit the judgment-debtors may very well find 
their interests opposed when delivery is attemp¬ 
ted although up to the final decree they had n ^ 
cause for complaint against each other and, 
similarly, iu administrative or partnership suits.' 
We can see no reason for acceding to the sugges¬ 
tion that we should limit the scope of S. 47 in 
the w.iy suggested, when to do so would exclude 
from its purview the decision of many of the 
questions which must inevitably arise only after 
the decree and when the result would be to frus¬ 
trate the object of the sectiou recognized by the 
Privy Council in Promnno Kumar Sanyal v. 
Kali Das Saiiyal (4). the cheap and speedy 
settlement of all dispute-s at the stage of execution. 

With this statement we find ourselves 
in respectful agreement. No doubt in 
that case the question was as to the order 
in which items of property w^re to be 
sold in execution of a decree on a mort¬ 
gage, but tlie principle there laid down 
is equally applicable, in our opinion, to 
the present case where the question is as 
to who is entitled to the proceeds of the 
mortgage decree. For these reasons we 
are of opinion that the appellants' appli¬ 
cation fell within S. 47, Civil P. G. The 
appeal must consequently be allowed 
with costs advocate’s fee, five gold mohurs. 
The order of tlie District (Jourb is set 
aside and the case is remanded to that 
Court for hearing and determination of 
the question in issue. 

Case remanded. 

C‘‘l- I.'a. IGG^G^i?. 

20S (P.C.). 
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I 

lUTTriEDGE. C. J., AND CARU, J. 
Mating Ptray and anolhet —Appellants. 

V. 

Saya Pe —Respondent. 

Civil Revision No. 23 of 1020, Decided 
on Jrd August 1926. against the deoisioe 
of the Disb. J., Magwe 


Maung Pway V. Sata Pe 


1927 

(a) Civil P. C., O. 17 Rr. 2 and 3— Suit dis¬ 
missed on plainti ff's pleader-stating that plain¬ 
tiff's absoice was due to having mistaken date of 
hearing—Distnissal is under B. 2. 

On tha djvtie of adjourned hearing the Court’s 
order was : “Case called ; U Thu Daw for plain¬ 
tiff present. .Plaintiff and his witnesses are 
absent. Aiyar, for second defendant, present. First 
tlefendant with Maung Tun Hla present. U Thu 
for plaintiff states that his client has mistaken 
the datii of hearing most probably. His witnesses 
are also absent. Judgment passed.” 

Held : that the dismissal was under R. 2 and 
not R. 3 : 34 Cal. 403. (F. B.) Foil. {V 47 C 1] 
sjc (6) Civil P. C., O. 5, li. 1 (2) (b)—Pleader 
present but only instructed to apply for adjoun\‘ 
vient—There is na.appearance within the Code — 
Civil P.C., 0. 10. R. 4; O. 17, R. 2; O. O.'R.O, and 
0. 3. R. 1. 

To make the attendance of a pleader to amount 
to a representation of the plaintiff the Code con¬ 
templates that the pleader should be duly in¬ 
structed and be able to answer all material 
questions relating to the suit. An application by 
a pleader, who is instructed only to apply for an 
adjournment, which is refused, is not an ‘ap- 
|>ear.auce’ within the meaning of the Code of 
Civil Procedure; 34 ‘ Cal. 403 (F. B.) Foil. His 
iu8tructio")s must be presumed to have been 
limited to that specific purpose. 

CP 47 C 2, P 48 C 1] 

B. K. D. N'lidit —(or Appellants. 

Kija.w for Respondent. 

Judgment. —In this case the respon- 
•clent filed Suit No. 23 of 1923 in the 
District Co\u*t of Ma 4 ?sve, and, after 
various adjornraonbs, on the 1st October 
1924, blie case was put down for hearing 
on the 7th of October 1924, when there 
is bho following entry in the diary : 

Case o.iUod. U Thu Daw for plaintiff present. 
Plaintiff and his witnesses are absent. Aiyar, 
for second defendant present. First defendant 
with Maung Tun Hla present. U Thu Daw for 
plaintiff states that his client has mistaken the 
date of hearing most probably. His witnesses are 
also absent. Judgment passed. 

Instead of simply stating “suit dismis¬ 
sed for default,” the then District .Tudge 
writes a short judgment saying that a 
suit is foV the recovery of Rs. 11,865, 
being the value of rice alleged to have 
been entrusted to the first and second 
defendants for sale ; tlmt as the plaintiff’s 
claim is denied in toto the burden of 
proof is entirely upon him ; that both Im 
and his witnesses are absent; and that, as 
there is not a shred of evidence to pi-ove 
the plaintiff’s claim, the suit is dismissed 
with costs. 

The next day the plaintiff filed an 
■ application with an affidavit to re*open 
tjhe case, and in his affidavit the plaintiff’ 
and nine of his witnesses stated that they 
thought that the case was fixed for 
hearing on the llth and 12bh waxing 
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Thadingyut, 1286. A further affidavit 
was filed stating that the Bench Clerk, 
who subsequently was suspended, had 
misinformed the witnesses ; and on the 
27th of December 1924, the District Judge 
passed an order stating that the plaintiff 
and his witnesses made a bona fide mis* 
take as to Hhe date of hearing. The 
exparte order dismissing the suit is set 
aside and the case is re-opened.” 

It has been strenuously argued on be¬ 
half of the applicant that the Court could 
nob have acted under O. 9, R. 8, and 
must have acted under O. 17, R. 3, as the 
form of the judgment shows that the 
Court proceeded to decide the suit in¬ 
stead of dismissing it for default ; that 
having decided the suit and dismissed it 
under O. 17, R. 3, the Court was functus 
officio and coiild not entertain an appli¬ 
cation to set the order aside and that, as 
the plaintiff's advocate was present his 
presence was the same as if the plaintiff 
himself had been present without his 
witnesses. 

For the respondent it has been argued 
that O. 17, R. 3, is limited to cases where 
a party has obtained time to produce his 
witnesses and has failed bo do so and in 
support of this proposition the Full 
Bencli decision of the Calcutta High 
Court in the case of P. M. Bera v. S. C. 
Mytee (1), which is cited as good law in 
Mulla’s Civil P. C. 7th Edition, page 512 
has been cited before us. 

Further it has been argued that to 
make the attendance of a pleader to 
amount to a representation of the plain¬ 
tiff the Code contemplates that tlie 
pleader should be duly instructed and be 
able to answer all material questions 
relating to the suit [see O. 5, R. 1 (2) (b) 
and (c), and O. 10. R. 4J, that from the 
record it can be presumed that the 
I)leader in this case in the absence of his 
client and all his witnesses was not able 
to answer all material questions relating 
to the suit, that, although the diary does 
not show it; it must he presumed that on 
the 7th of October, U Thu Daw applied 
for an adjournment, which was refused, 
that on the case law this was nob an 
appearance on behalf of the plaintiff and 
that consequently the Judge must have 
acted under O. 17, R. 2, which allows bho 
Court to set aside the order of dismissal. 
The leading case on the subject is that of 
Satisk Chandra Mukerjee, v. Ahira 

(1 j l‘J W. R. 34 {v\ ‘ " ~ 
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Pershad Mulcerjee (2) in which a Full 
Bench of live Judges held that 

an application by a pieider who is instructed 
only to apply for an adjournment, which is 
refused, is nob an‘appear.ancs’within the mean¬ 
ing of the Code of Civil Procedure. 

In that case there is a lucid and 
exhaustive judgment by Mr. Justice 
Mookerjoe to the same effect. We may 
note that this Pull Bench decision over* 
ruled the case of Robert Watson & Co. v. 
Amhilcn. Dasi (3) which followed the deci¬ 
sion of the Bombay High Court in Rama 
Chandra Pandiirmuj v. Madhav Piirshot- 
tam Naik (4). We are in entire agree¬ 
ment with the view taken by the Pull 
Bench of the Calcutta High Court and are 
of Opinion that the rule there laid down 
is sufficient to cover the present case. 
Under the circiimstauces in which U Thu 
Daw found himself on the 7th October 
1924, the only thing that he could ask 
for was an adjournment and his instruc¬ 
tions must he presumed to have been 
limited to that specific purpose. His 
appearance for tl\e plaintiff consequently 
ceased as soon as that limited purpose 
was fulfilled. That being so, the case 
must be held to havo been dismissed 
und- r O. 17, R. 2 and the Court was 
legally justified in setting the order aside 
land re-opening the case under O. 9. Tlie 



A pplication dismissed. 


(2) ri007] :^l G;vl. 403=U C. W. N. 329=5 €• 
L. .T. 217 (F. B.). 

(3) [1900] 27 C:il. 529=4 C. W. N, 237. 

( 1 ) [ISOlJ 10 Bom. 23. 
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Carr, J. 

Ma7ing Ba and another —Appellants. 

V. 

Daw T*’?— lles])ondont. 

S. cotd Appeal Ko. 471 of lO^s De¬ 
cided on Ifith J’*nG 1926 f'-om the d' e»'eo 
of Mv' Addl. Di^t. J., Pyapon, in Civil 
Apfi al Ko. I’O of 19/5. 

TlTiUMli— Vov'cr of Court — Objection hci<cd 
on Oijree^nt nt prior to rtrrrre is not mninfainnhle 
in execufinrf Court^Oiril P. C , S. 4 7. 

An objection on an prior to 

the piisBiiig of t)ic decree is not inaint.iiuabto in 
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the Court executing the decree. If parties wish to 
enter into such arrangements, the only proper 
course is to have the terms- embodied in a decree- 
passed by consent: A. I. R. 1926 Rang, 140.* 
liel, on. (P 48 C 2} 

Villa —for Appellants. 

Shafee —for Respondent. 

Judgment. —The appellants are the 
holders of a decree against the respondent 
and other persons. It is alleged by the- 
lespondent that she allowed the decree 
to he passed against her on an agreement 
with the appellants whereby the right of 
the latter to execute the decree against 
her was restricted. On that ground she 
opposed the execution of the decree and 
her objection has been uphold in both 
the Courts below. The question whe¬ 
ther an agreement such as this can be 
pleaded as a bar to execution has very 
recently been considered by -my brother 
Chari in the case of Mulla Ramzan v. 
Mg. Po Kaing (1). I am in entire agree¬ 
ment with the views of my learned bro¬ 
ther as set out in his judgment in that 
case and I consider it unnecessary to dis¬ 
cuss the question any further. I hold 
with him that an objection based on an 
agreement prior to the passing of the 
decree, such as is set up in this case, is 
not maintainable. If parties wish to' 
enter into such arrangements the only 
proper course is to have the terms em¬ 
bodied in a decree passed by consent. ! 

I allow the appeal, set a^ido the judg-’ 
raents of the Courts below and direct that 
the Sub-divisional Court do proceed to 
execute the decree in question. The res¬ 
pondent will pay the costs of the appel¬ 
lants in this app«.al-advocate’s fee : three 
gold mohurs-and in the District Court 
as allowed in the decree of that Court. 
Ko formal decree was drawn up in the 
Sub-divisional Court. I allow the appel¬ 
lants their costs in that Court also—ad¬ 
vocate’s fee one gold mohur. 

Appeal allowed. 


I 


{Ij A.i.R. 1926 Rang. 140=4 Rang. 118. 
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CUNLIPFE, J. 

The Swedish Match Go, —Plaintiffs. 

V. 

Adamjee Hajee Dawood and Co., hid .— 
Defendants. 

Civil Regular Suit No. 527 of 1926’ 
Decided on 8rd August 1926. 

:jc (a) Trade mark—Device not actually 
copied—Name adopted so as to pass off as the 
goods of the rival—Right ts infringed. 

No man is entitled to represent his goods as 
being the goods of another man ; and no man is 
permitted to use any mark, sign or symbol device 
or other means whereby, without making a 
direct false representation himself to a purchaser 
who purchases from him, he enables such pur¬ 
chaser to tell a lie, or to make a false representa¬ 
tion to somebody else who is the ultimate custo¬ 
mer ; Singer Manufadurlng Co. v. Loog (1888) 
18 Ch. D. 412, Rel. on. [P 52 C 1] 

If the goods of a manufacturer have, from the 
mark or device he has used, become known in 
the market by a particular name, the adoption 
by a rival trader of any mark which will cause 
his goods to bear the same name in the market, 
may be as much a violation of the rights of that 
rival as the actual copy of his device : Seixo v, 
Provezende, (18C5) 1 Ch. 192, Rel. on ; G Mad. 
108 ; 9 L. B. R. 31 and Civil F. A. No. 50 of 
1923, Ref. [p 52 C 2J 

Tho law relating to this subject may be stated 
in a few propositions : 

(1) It is unlawful for a trader to pass of! his 
goods as tho goods of another. 

(2) Even if this is done innocently it will be 

restrained. 

(3) A fortiori, if done designedly, for that is a 
fraud. 

(4) Although the first purchaser is not de¬ 
ceived, nevertheless if the article is so delivered 
to him as to be calculated to deceive a purchaser 
from him. that is illegal. 

It is the probable effect upon the ultimate 
customer, the lowest buyer on the scale, which 
must be moat closely considered : Potvell v. 
BirnUngham, {ISQG) 2 Ch. 10, Foil. It is not 
necessary to prove actual instances of deception. 
The fact that the defendants’ goods are sold at 
a lower price than the plaintiffs cannot militate 
against confusion. On tho other hand, it in¬ 
dubitably increases chance of confusion in the 
districts where persons of the illiterate public 
who have no actual knowledge of tho original 
ownership of the goods are the largest class of 
buyers. In a country like Burma it is the picto¬ 
rial resemblance which confuses more than any¬ 
thing else. If one trader adopts the same symbol 
JiH another, even if he multiplies tho number of 
the symbols, as long as he does -not qualify them 
by tho addition of another different symbol or 
symbols, he is bound to confuse, Tho writing 
on the label matters not at all to the country 

[P53C1. 2 J 


(6) Principal and agent—Fraud of agent 
within scope of employment is fraud of prin‘ 
cipal. 

The fraud of au agent, when ' such agent is 
acting within.the scope of his employment on 
behalf of his principal, is considered technically 
in law to be the fraud of the principal. 

[P 55 C 1] 

McDonnell —fof Plaintiffs. 

Munshi —for Defendants. 

Cunliffe, J .—This case appears to me, 
after many days spent in hearing evi* 
dence, to turn on a simple and short 
point. The plaintiffs are known as tho 
Swedish Match Company, and, as their 
name suggests, they are engaged in the 
manufacture and sale of matches. They 
are, I gather, affiliated with a number of 
other companies engaged in the match 
trade mostly Swedish, who operate in 
many parts of the world. Tlio defen¬ 
dants, Adamjee Hajee Dawood & Co,; 
Ltd., area judvate company also engaged 
in the match trade. Their activities are 
confined to Burma. 

Before the year 1925, tho pJaintjffs’ 
matches had only boon sold in Burma i)y 
import tlii’ough agents in Rangoon, hub 
at the beginning of that year, a represen¬ 
tative of the plaintiff' company visited 
this province for the purpose of establisli- 
ing a business within the jirovince itself. 
He approached Mr. Aclamjee Hajee 
Dawood, the head of the defendant firm, 
to come to an arrangement witlr liim by 
way of amalgamation of interest. Nego¬ 
tiations, however, were unsuccessful and, 
although a second attempt was made on 
behalf of the plaintiffs, they remaineil 
unsuccessful. After the second attempt 
the plaintiffs did not abandon tlioir 
project of direct trade in Burma, hub it 
was set on foot on an independent basis. 
A representative named Stork wa? ap¬ 
pointed to act for the plaintiffs in Ran¬ 
goon. A new company, Tlie Kemmondine 
Match Factory, was formed and regis¬ 
tered in Sweden for tho purpose of 
manufacturing matches. Tho activities 
of the plaintiff company as I understand, 
as far as Burma was concerned, were 
limited to tho direct importation of 
matches in cases, tins and boxes. Under 
Stork’s directions agents for distribution 
were appointed in Rangoon, ^loulmein 
and Mandalay. Subseci'.iontly, another 
factory was bought in Upper Burma. I 
have no concern with its products h"A 
merely mention the fact to show tl-Lb 
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plaintiffs commenced their business here 
on a very substantial basis. 

Among other brands of matches im* 
ported by the plaintiffs from Sweden 
were the four brands with labels upon 
them known in this* case respectively as 
Kxs. A, B, C and D. I may as 
well give a description of these labels at 
once. 

Exhibit A is a rectangular label with 
a light yellow background. It has a thin 
Ted border. At the top, within this 
border on a black stripe, are the words in 
yellow letters “Three Stars.” A similar 
black stripe extends along the bottom of 
the label. On this stripe are the words 
in yellow letters “Safety Matches.” In 
the middle of the label on a yellow back¬ 
ground are tiiree six-pointed red stars. 
Above these stars are tiie words in small 
black lettering “Made by Jonkoping* 
Vulcan Co.,” and below the stars, also in 
black lettering, arc the words “Jonkoping, 
Sweden.” 

Exliibit B is also rectangular as nio?t 
labels on matches appear to be. Exhi¬ 
bit B has also a yellow background but 
it is'a yellow background of a mucli 
lighter or paler colour than Ex. A. In 
the centre of tliis label is a single six- 
pointed black star witli the letters “J .W. 
'J'.. on it. Tliese letters are of the same 
pale yellow colour as the basis of the 
label. Flanking tlie star on each side are 
two (jverlapping medallions. On the 
rigid, two medallions show two bearded 
male heads ; on the left one medallion 
iiii< also a male head and the other 
medallion which is partially obscured 
shows a revolve side with what looks like 
halt of a laurel wreath in some letter¬ 
ing which is impossible for me to deci- 

jiher. Above this arrangement is a black 

lettering in Swedish containing, among 
cthc-r words, the Swedish term “Paralli- 
ncrade.” At the bottom of the label are 
the English words “Made in Sweden.” 
All tl)is lettering is in black 

i'jxliihils C and D can ho easily de- 
verified. Exliihit C is of the same predo¬ 
minating eolonr as Ex. A. Instead of 
throe red stars, however, it has two red 
stars. At the tO]i the words “Two Stars” 
aj-jicar instead of throe stars as on Ex. A. 
Tlie only other writing on this label are 
the words “Made in Sweden” below the 
two stars. 

J^xhihit D closely resembles Exs. C 
and A, except that there is only one star. 


It also contains the words “Made in 
Swedon”written across the centre of the 
ticket. Matches with these labels were 
put upon the market in the months of 
March and April 1925. There was also 
another label not in suit put upon the 
market by the plaintiffs which contained 
not three red stars but three yellow 
stars. 

On the 11th June 1925, a letter, 
Ex. 4 J, was written by the defendants 
to Messrs. Y. Nakamura & Oo., Kobe, 
Japan. They are printers, and the letter 
runs as follows : 

Enclosed herein we beg to send you Label 
No. 1008 which we have selected Irom the labels 
sent to us by your good selves. 

We desire to adopt thi.s label for usiog the 
same oa the productions of our factory with 
certain alterations, viz., the word ‘sunlight* is to 
bo struck oil and in this space we wish to have 
the stars as shown on the sample of reference 
cnclo.sed herein. You will find that on this 
sample of reference there are three big stars 
while we require five small stars on our label of 
almost exactly the same colour. The quality 
and colour of the paper as also the style and 
design should be exactly as the Label No. 1008. 

We trust the above instructions will be quite 
clear to your good solves. 

Please on receipt of thi.s letter place this order 
with one of the bast and cheapest printers who 
may be in a position to give the quickest delivery 
as the labels are immediately required. 

The quantity required is as follows : 

60 (sixty) lakhs box labels for full sizs boxes, 

6 (six) lakhs packet labels for full sizj boxes. 

GO (sixty) lakhs box labels for size boxes. 

6 (six) lakhs packet labels for sizj boxes. 

GO (sixty) lakhs box labels for 3 size boxes. 

3 (three) lakhs packet l.ibels for il siz3 boxes 
for 10 boxes packing. 

3 (three) lakhs packet labels for ^ siz3 boxes 
for 12 boxes p.icking. 

1 (one) lakh halt gross labels fer ii siz3 boxes 
for packing of J size boxes, each packet of 12 
boxes. 

Please execute this order as urgently as pos¬ 
sible and oblige. 

Not very long afterwards the defen¬ 
dants were also placing orders with 
printers in Sweden for match labels. In 
this connexion I refer to the letter of the 
29tlr June to Messrs. Eithografiska 
Aktieholagat, Norrkoping (Sweden), 
(Ex. 4 K), and to the telegram of the 
27th August (Ex. 4 L). On the 6th July 
a code telegram was received by the 
defendants from Messrs. Nakamura 
(Ex. 4 S) referring to tlieir order con¬ 
tained in the letter of the 11th June, 
Among otlier words in this cable are 
these : Owners will not allow them 
printed. And on the lltli July Messrs. 
Nakamura wrote to the defendants a 
letter in answer to theirs of the 11th 
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June and also in answer to a letter of 
the 3rd June a copy of which has never 
been produced. This-passage occurs in 
that letter : 

Sunlight Brand. We note your desire to have 
the word Sunlight changed into five stars picture 
in a row. Now there is one owner who possesses 
this exact Sunlight brand label, and with this 
owner we are in good touch, therefore, we can 
simply ask him 13 agree by inserbing the stars 
instead of the word “ Sunlight” bub now the 
owners of all kinds of star brand would guide 
<1 think they meant object when they said guide), 
against the label bsaring the stars, therefore, 
although the original owner- of thii sunlight 
brand have agreed with us, the star brand owner 
seem not to like it. However, we have suggested 
to the sunlight brand owner to send in an ap¬ 
plication to register the same sunlight brand 
with the stars inside instead of sunlight. 

About t-he middle of September 1925, 
the defendants placed upon the Burmese 
market the brand bearing label Ex. E, 
the result of the execution in Japan of 
their order of the 11th June. The fol¬ 
lowing is a description of the label 
Ex. B. 

A rectangular label contained in a thin 
red border. In each corner of the border 
are medallions enclo 3 ing a male bearded 
head. Across the centre of the label is a 
cigar-shaped bar containing five rei six- 
pointed stars. This cigar shaped bar is 
placed across a circle which it bisects. 
In the border of the circle *at the top are 
the words “Safety Matches.” In the 
segment of the circle at the top are the 
words Printed in Japan.” In the border 
of the circle below are the words “Damp 

t 'Of. The background of the label is 

low with a texture of orange rays or 
lines leading to the circumference of the 

circle. The whole effect is terra cotta 
in colour. 

On the 22nd October 1925, the plain¬ 
tiffs instituted the present action claim- 
,ing an injunction restraining the defend¬ 
ant company from using the five-star 
label. The plaintiffs in their pleadings 
claimed the exclusive use of a star or 
stars on matches and alleged that the 
defendants have passed off their goods as 
those of tlie plaintiffs. The defendants 
by their written statement deny the al¬ 
legation. Shortly after the commence¬ 
ment of the action, the plaintiffs obtained 
an undertaking but this undertaking was 
discharged by reason of a grossly exag¬ 
gerated statement in the supporting 
affidavit. The plaint too had to be 
amended for the same reason. This was 
done on the application of the plaintiffs. 


And, subsequently, the written statement 
was also amended. 

I may say here that prior to this civil 
action being begun, criminal iiroceedings 
were taken against the defendants, and 
a search warrant was obtained. There 
are other actions in which the plaintiffs 
are suing the defendants in reference to 
the alleged passing off of goods under 
other labels, and I undei'stand that along 
with these other civil actions other crimi¬ 
nal proceedings were also taken. I 
merely mention these facts to show that 
there is a sti'ong trade rivalry between 
the two parties and their attitude to¬ 
wards each other is or was somewhat 
bitter. The manner inwhich the plain¬ 
tiffs put their case, as I understand, is 
this : They say : 

The defendants are passing off their goods as 
ours by the use of the five-star labels they spe¬ 
cially ordered from Japan (Exhibit E). Exhibit 
E is a general i-nitatioi of our star labels in its 
design. Its general get up and colour were 
fraudulently contrived to mislead the public 
into thinking that it is one of our labels. The 
defendants knew we were coming to compete 
with them. They know all about our stir 
labels which have been well known iu India for 
years before coming to Burma. There may be 
difierence-. between the labels but these differ¬ 
ences have been artfully designed to avoid au 
exact copy and to provide an argument if action 
is taken against them. Further our labels have 
been given a conmon name by the public not 
only in India but in Burma. The defendants 
knew this and it was with this knowledge that 
they adopted a device of a star or stars. They 
have been successful. Our commoa name 
which in English is ‘ .star’ mark, iu Hindustani 
* Tara marka' U'ld in Burmese ‘ Kyai Taz^ik’ 
has been dishonestly appropriated by the defend¬ 
ants and this co-nmon name is now applied 
gonerically to all the star labels by the public. 
We have the exclusive right to the symbol ‘ star’ 
on matches. We have the exclusive right to the 
generic name ‘ stir.’ 

” Not so.” 

say the dofendan(;s ; 

our label does not resemble your labels. I-i 
fact it is very dissimilar. Ouc label is not called 
the ‘ star’ label. It never has been and never 
will be. It is called the ‘ five-star’ lable, ‘P.iuch 
Tara’ in Hindustani and ' Kyai Nga liO i’ iu 
Burmese. And not only that, your labels in 
suit have not got a common name at all. Exhi¬ 
bit A is known as' three-star label, and you mean 
it to be, otherwise you would not put the words 
’ three-stars’ on the top of it. Your second star 
lab3l h.is ‘ J. W. T.’ written across it. It is 
known as the ‘ J. W. T.’ star. Some people 
call it black star but they give it no other u ame. 
So too with Exhibits C and D. They are called 
respectively ' two-star’ and ‘ oae star’ and for a 
very good reason. You pub the words ‘ Two-St ar.s’ 
and ‘ O.je-Star’ at the top of each label to in¬ 
dicate to people what they are to call th e n. 
Further, you have no right to the exclusive 
use of the star device. Exclusive use is only 
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obtained in countries where there is no official 
register of trade-marks by a substantial user. 
Your user is so flimsy that as a matter of fact 
and as a matter of law you have no right to 
come to Court and ask for protsctio i even with 
reference to your special designs of stars much 
less with reference to the general aud exclusive 
use of a star or stars as you claim. 

It is between these two points of viewj 
having regard also to their correctness 
in law, that I have to decide this case. 
It cannot be said that either side was 
parsimonious with the evidence they 
brought before the Court. Thirty-four 
witnesses were called by the plaintiffs. 
Forty-nine witnesses were called by the 
defendants, and tliree witnesses were 
called by the Court. The plaintiffs’ evi¬ 
dence was directed mainly to two points : 
Firstly, to prove use of a comman name 
for botli tlie plaintiffs’ label and the 
defendants’ label, and, secondly, to prove 
their user of their labels in suit at the 
material time before the suit was filed. 
Tlie defendants’ evidence was brought to 
prove, for the most part, that the labels 
ill suit each hears a separate and distinct 
name and therefore no confusion could 
possibly exist or does exist. 

The principles involving actions for 
infringement of trade-marks and for pass¬ 
ing off are now well settled in law. On 
the general aspect I desire to refer to a 
passage in tlio judgment of Lord Justice 
James in tlie case of Situjer Manufactur- 
mg Company v. Lo(uj (l) whicli was cited 
with approval by Lord Macnaghten in 
tlio case of Reihlaway D mham (2). 

1 liave often endeavoured,” .said Lord 
J ustice James : ^ 

to express wJiat I :im going to express uow 
(iiTid probably 1 have said it iu the Siino words 
because It IS very dilhcuU to find other words 
in which to express it) tint is. that no mania 
leiititled to represent his good^ as being the goods 

ajiother man ; and no ni.an is pennitted to 
use any mark, signor syinbjl device or other 
means whereby, without making .i direct false 
r«;presentalioii himself to a purchaser who pur¬ 
chases from him, he enables such purchaser 
io tell ;t lie, or to make a false representation to 
L‘l .^0 who is U)e ultimate cu^toinci* 

llio dojtrino that apart from any simi- ' 
larity in a:;ttial device no trader is en* 
titli f] lo adopt a jii'irk which will cause 
his goods to Ijoar tlio same name in tho 
market as those of a rival trader was 
ina’iguialed by Lord Cranwortli in tho 
woll-lcnown case of Sei.ro v. Procezende 


(1) flHHhJ IH Ch. I). 112. 

(<2) A. C. lO'J =: V,-. I . J. Q. R. 3^1 

J.. T. 1 \V. 


(3). In the course of his judgment Lord 
Cranwortli said : 

If the goods of a manufacturer have, from 
the mark or device he has used, become known 
in the maruel by a particular name, I think 
that the adoption by a rival trader of any ni.ark 
which will cause his goods to bear the same 
name in the market, may be as much a viola¬ 
tion of the rights of that rival as the actual copy 
of his device. 

The principle here laid down has been 
followed on many subsequent occasions 
in the United Kingdom. I may merely 
refer to such cases as Anglo-Swiss Con,'^ 
densed Milk Co, v. Metcalf (4); 6rr\ . 
Ewing v Johnston (5) ; The Golden Fan 
Cotton case (6); and In. re Societe Anonyme 
des Verreries de L' Etoil (7) (that wa^ 
the Red Star Glass case). So too the 
principle has been recognized in India in 
several cases, an example of which is the 
case of Taylor v. Virasami (8), and, in this 
province also, effect has been given to 
the doctrine in the case of Ahdid Majid 
V. King'Emperor {^) and again in on 
unroported case deckled by the late 
Mr. Justice May Oung: Steel Bros. 
&Co., Ltd. V. Ahmed Ehrahim Bros., 
Civil First .Appeal No. 50 of 1923. 

On the question as to how fraud, if 
proved, will affect the judgment of the 
Court in consideration of the facts of the • 
case ill relation to probability of decep¬ 
tion, I dc.'iro to refer to tho dictum of 
JjorJ Lindley in the Tennis Racquets case : 
Slazenger y. Feltham (10). There on 
fraud being proved Lord Justice Kay 
said: ^ 

Why should we be attuta to say that he (i.re. 
the defendant) cannot succeed iti doing that 
which he is straining everj* nerve to do ? 

So also Lord Parker, in a very strik¬ 
ing passage in liis judgment in the case of 

Bicrbernjs v. Cording fc Co. (11) said this : 

If no case of decaption by means of such 
misreprd.sentation c in be proved it is sufficient 
tc prove the probability of such deception, and. 

infer such probability if 
it be shown that the word or name has been ad¬ 
opted with any intention to deceive. 

Having regard to tlio general nature 
of tho ca'^e befor e uw now certain of the 

(8) [l.SliSj I Cb. i;i2 = 12 Jur. ( 11 . s.) 215 — 11 
T. 311=11 W. U. 357. 

(4) [l.s.sCd .31 Ch. n, •1.54=.55 L. J. Ch. •if:3=.U 

W. H. 31.5. 

(5) fl«82l 7 A. C. •2VX 

(G) [180G 13 n. 1». C. 2HS\ 

(7) (1808 10 H. P. C. 4.3G. 

(H) fia82 G Mad. 108. 

(0) tlDlGJ 0 L. P. H. 31=r3G I. C. 1U8—10 
Pro. I . T. l‘l. 

(10) [188SJ G R. P. C. 531. 

(11) LIUOOJ 2G R. P. C. 003=100 I. T. 9S5=:‘2.a 
T, I., li. .57G. 
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observafeioDs employed by Lord Justice 
Kay in Powell v. Birmingham Vinegar 
Brewery Company e,X^pQdi,y: to me to 
be singularly cogent. Lord Justice Kay 
there said, inter alia, and referring speci¬ 
fically to the action for passing off, as 
follows: 

The law relating to this subject may be stated 
in a few propositions. 

(1) It is unlawful for a trader to pass ofi his 
goods as the goods of another. 

(2) Even if this is done innocently it will be 
restrained. 

(3) .4 fortiori, if done designedly, for that is a 
Irand. 

f4) Although the first purchaser is not de¬ 
ceived, neverthless if the article is so delivered 
to him as to be calculated to deceive a pur¬ 
chaser from him, that is illegal. , 

To turn to another point, eminent 
authorities have always insisted strongly 
that it is the probable effect upon the 
ultimate customer, the lowest buyer on 
the scale, which must be most closely 
considered. To refer to the case of 
Seixo V. Provezende (3) again Lord Cran- 
worth there described this class of psr- 
sons as the ordinary or unwary pur- 
^asers. In-T/ie Singer Manufacturing 
Co. V. [joog (1) referred to above, Lord 
Selbourne described them as ordinary 
purchasers purchasing with ordinary 
caution, and this principle has been adop¬ 
ted both in India and in this provinc 3 . 
Applying then the effect of the autho- 
iities quoted above and using my own 
judgment as to* the facts of this case I have 
come to the following conclusions for 
the following reasons. 

(1) There are in existence names gen¬ 
eric in their application to the plaintiffs’ 
labels and to the labels of the defen¬ 
dants. Those names are in English 

Star ” Mark, in Hindustani “ Tara 
Marka. ” in Burmese " Kyai Tazeik. ” 
and there is some evidence that among 
f,®^ain poorer people the expression 

Khaye-bwin " is employed. Doubtless 
there are many other x)eople mainly of 
the dealer classes who apply distinctive 
namds based upon the number and de¬ 
scription of the stars on each label. They 
could hardly do their business if they 
did not.^ Nor if they wished actually to 
distinguish between the different labels 
■could they help doing so? Bat I am con¬ 
vinced that these common names are in 
■common use and I prefer the plaintiffs’ 
^vi dence to the defendants’ on this point. 
Oi) IieuG] aChTTuT ’— 


(2) I find that this being the case, in 
spite of the fact that on a number of 
occasions the plaintiffs’ goods and the 
defendants’ goods have been sold side by 
side, yet, when they are not, I am con¬ 
vinced that the public will be misled. 
It is true that there has beeu no con¬ 
crete case of deception proved. In my 
opinion that makes no difference to the 
principle. I should probably not believe 
them if they were brought forward, and 
I distrust the trap-order method of ob-| 
taining evidence. It is not necessary to 
prove actual instances of deception. It 
is said on behalf of the defendants that 
the fact that the defendants’ matches are 
sold at a lower price than the plaintiffs 
must militate against confusion. In my 
opinion it indubitably increases chance 
of confusion in the districts where persons 
of the illiterate public w’ho have no ac¬ 
tual knowledge of the original owner¬ 
ship of the goods are the largest class of 
buyers. 

(3) On the question whether the defen¬ 
dants' label, apart from name, is a colour¬ 
able imitation of the plaintiff’s label, in 
my opinion, it is a colourable imitation 
of the whole four of the plaintiffs’ labels 
in general and of Exhibit A in particular. 
The same symbol “ star” is common both 
to the plaintiff’s and to the defendants 
on every label. Except Exhibit B, in 
which the star is black, the colour red is 
common to all the stars. Every star has 
got six points. The general colouring of 
the defendants’ label approximates to 
those of the plaintiffs. The shape is the 
same, and all these labels are placed upon 
boxes of safety matches which differ only 
to a small degree in quality. And here 
I may say that it is also my considered 
opinion that in a country such as tliis 
it is the pictorial resemblance which con¬ 
fuses more than anything else. If one 
trader adopts the same symbol as another 
even if he multiplies the number of the 
symbols, as long as he does not qualify 
them by the addition of another different 
symbol or symbols, he is bound to con¬ 
fuse. The writing on the label matters 
not at all to the country p3ople. Not 
only this, the resemblance in my view 
was intentional. No other construction 
could possibly be placed upjn the letter 
of the nth June which gave the order 
to print the defendants’ labels. The ex¬ 
planation put forward of that letter is 
twofold. 
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At one period it was argued that the 
letter in question was a perfectly inno¬ 
cent one as far as intention bo imitate the 
plaintiffs’ label was concerned. It was 
suggested that the use of the “star" 
was a fortuitous coincidence. Subse¬ 
quently, however, this contention was 
abandoned and it was said that whilst 
the writer of the letter knew of the 
existence of the plaintiffs’ labels, yet, 
because the plaintiffs, at the time the 
letter was written, had no sufficient user 
in Burma to entitle them to the protec¬ 
tion of the Court, therefore, if it was 
intended to imitate the plaintiffs’ label, 
such an intention could not possibly be 
dishonest. This, in my view, is equiva¬ 
lent to saying : 

It doos not mattsr how fraudulent I .am, pro¬ 
vided that I a>n fraudulent early enough, then 
niy fniuci cannot possibly enlarge iho plaintiffs' 
rights. 

Disingcnt'.ity in argument could go 
little lurthcr. There arc several very 
suspicious matters connected with this 
letter. It was never disclosed in the 
affidavit of documents. 

Its author, although a director of tlio 
defendant company, was not put in the 
witness box. lie liad gone, it was said, 
1o his country—that mysterious locality 
so well known to the Judges of this 
Court. 1 liold tliab the letter of the llth 
.June was written with a fraudulent inten • 
tion of imitating tbo jilaintiffV labels. 
.\s such it was intended to use tlie labels 
of the defendants to compote witli those 
of the plaintiffs. But it is said bliat tbo 
plaintiffs are deliarred from obtaining 
tljo injunction of the Cotirt because, at the 
time that tlie action was set on foil, the 
volume of the plaintiffs’ trade was not 
sufficient to justify them in bringing tlie 
I»rcsent action. It is quite true that tbo 
Court, in matters of equitable relief in 
cases of tliis kind, insists as a legal con- 
'iition prejcdsnt that the plaintiff.s 
should liavo a real title to the property 
^ >ugbt to Ikj protected. T'lie property 
lieio consists in the goodwill iircviously 
and pi'ojiorly estahlislicd in the trade aiul 
in tho goods marked with tlie plaintiffs’ 
laliels in suit. 

1 iiavo carefully considered whether 
t lie amount of goods so markeil was, on 
1 oth of Scjitemlier lff2.j, the <iato (tlie 
eontrolliog date) svhen the def«;nclants 
put their goods marked with tlie lab d 
ijxliihit B nji'jn the market, suffieient in 
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volume to coustit^te real user inlaw. 
By that date I am satisffed that a thou¬ 
sand tins of matches marked with the 
label A were already upon tbe Burmese 
market. There were also a thousand 
tins of matches marked with the 
label B. Each tin, of course, contains a 
very large number of boxes. There were 
also a certain number of tins containing 
matches marked with labels C and D, and 
this, to my mind, amply constitutes legal 
user within the meaning of the decisions 
in Maxwell v. Hogg (13) ; Hall v. Bar' 
roivs (14) and M'andrew v. Basset (15). 
I am nob convinced, however, that the 
plaintiffs have established the right to 
the exclusive use of a star or stars 
liowSbever they may be combined or 
employed with any contiguous different 
symbol or symbols. In my opinion they 
are entitled to protection against in¬ 
fringement or passing oft' of their labels 
in suit and also in regard to any label 
which may carry with it tbe generic 
name star in any language used in this 
Province. 

The form of the injunction will tbero- 
foro ba based upon that approved by the 
House of Lords in Johnston v. Orr 
Ewing (.5). 

Tbe following will be the wording of 
the injunction : 

An injunction to restrain the defen¬ 
dants, Adamjej Hajee Dawood & Co, 
their .ssrvants, workmen or agents from 
affixing or causing to be affixed to boxes 
of matches not imported or manufactured 
!)y the plaintiffs tbe label Exhibit E 
or any other label colourably imitating 
the labels of tho plaintiffs in suit; or 
any label containing a star or stars wiLli* 
out clearly distinguishing such label froiu 
tho plaintiffs’ labels containing stars. 

I under.stand from learned counsel for 
plaintiffs that the second item of tbo 
claim on acount of whicli damages must 
bo based has been abandoned. I am 
glad of it. J tliink tliat I ought tj order 
tlie delivery to the jdaintiffs of boxes of 
matches wliicb are in tbe possession or 
power or under tbe control of tbe defen¬ 
dant company bearing star label Exhibit,. 
E. I do not think that they requite 
anything further in this case. 


(m) riH07] g Ch. 307 -^30 L. .T. Ch. 43J — 
in L. T. ISO-l.l W. R. 107. 

(M) [18031 :V2 ],. .T. Ch. O.’il. 

(1.7) L1H04] :M L. .1. Ch. 5GI. 
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I desire to make two observations in 
connex^ion with my judgment. The first 
■is this: the fraud of an agent, when such 
agent is acting within the scope of his 
employment on behalf of his principal, 
is considered technically in law to be 
the fraud of the principal. I have found 
that the letter of the 11th June was 
written with a fraudulent intention, and, 
as I have said, I hold that the defendant 
company must be in law infected with 
that fraud. I desire, however, to say 
that I do not personally think, from the 
point of view of their commercial honour, 
that Mr. Adamjee Hajee Dawood himself 
or Mr. Bawanee is affected by my find* 
ing.[His Lordship then thanked Mr.Don- 
nell for the plaintiffs and Mr. Munshi 
for the defendants and dispoing of the 
question of costs decreed the suit.] 

• Suit decreed. 
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Mya Bu, J. 

Co'operative Town Bank of 
Padigon —Appellants. 

V. 

S. V. K. V. Baman Chettyar and 
anothei —Respondents. 

Second Appeal No.589 of 1925, Decide*^ 
on 10th August 1926. 

Civil P. C., O. 21. 3. IG and S. Trans¬ 
feree is entitled to the benefits arising from 
execution- only when he has been brought on 
record and talces out execution. 

It is the decree-holder on record who is entitled 
to execute the decree. The transferee of a decree 
will be entitled to execute the same only when 
he has been brought o i the record and the 
transferee will be entitled to the benefits arising 
from the execution only when he takes out _ 
execution of the decree; 18 Cal. G39 ; 10 C. J. 
896 ; 29 M, L. J. 093 and 43 Mad. 424, liel, on-, 
S^.Mad. 02, Dist. [P 5G C 1] 

Thein Maitny —for Appellants. 

Chari —for Respondents. 

Mya Bu. J. —In Civil Regular No. 67 
of 1922 of the Sub'divi-iional Court of 
Paungde, the second defendant obtained 
a decree against one ^lauiig Bo Hlaing 
for Rs. 3,150. Execution of that decree 
was taken out in Civil Execution No. 
56 of 1923 of the Sub-divisional 
Court resulting in tlio case being closed 
on the 26th of September 1921 on a 
compromise whereby it was agreed to 
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accept Rs. 2.700 in full satisfaction of 
the decretal amount and one Ma Pyu 
became the judgment-debtor, Maung Po 
Hlaing’s surety for the payment of the 
sum in or before the month of Tabaung 
i286 B. B., that is, roughly, March 1925. 
On the 12th December 1924. second 
defendant transferred to the plaintiffs 
the decree obtained by him in Civil 
Regular No. 67 of 1922. 

On the 15th January 1925, the first 
defendant instituted Civil Execution 
Np. 4 of 1925 for execution of the decree 
which they have obtained aga nst the 
second defendant in Civil Regular No. 50 
of 1924 of the same Court and obtained 
attachment of the second defendant's 
decree against Maung Po Hlaing. On 
the 21st March 1925, the said Ma Pyu 
made payment of Rs. 2,700 into Court 
in satisfaction of the decree against 
Maung Po Hlaing on the basis of the 
abovementioned compromise. This amount 
was withdrawn by the first defendant 
on the 23rd March 1925, when the exe- 
cution’ease was closed. 

The plaintiff appellant’s suit is for 
recovery of that sum of Rs. 2.700 from 
the first defendant. It must be borne in 
mind that since the taking of the assign¬ 
ment the plaintiff Bank took no steps 
whatsoever until the institution of this 
suit to execute the decree or to have the 
transfer of the decree recognized by the 
Court. 

The Court of first instance and also 
the lower appellate Court have dis¬ 
missed the suit on the grounds that a 
decree-holder is prima facie entitled to 
execute a decree and that an applica¬ 
tion for execution of the docreo by him 
cannot be resisted by the judgment- 
debtor on the ground that the decree has 
been transferred to a third party so long 
as the tvansfei-ee has neither appeared 
nor applied to execute the decree. I 
have examined the cases quote! l-y 
them and I see no reason for disagveein.g 
with the views, expressed thei*cin. 

There is nothing at all to show tliab a 
tra\isforee of a decree obtained prim - 
arily any more than a right to tako out 
execution of the decree. If he does take 
out such execution he is then entitled to 
tlie benefits that may arise from hi-* 
action. 

The contention put forward on beliali 
of the plaintiffs nmounts to this: tl*at 
by virtue merely of the transfer fo a 
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decree the transferee became entitled 
to the very sum of money mentioned 
therein. I fail to find anything to sup¬ 
port this contention. The ruling in 
S'ldagopa^ Chariar v. Eaghunatha 
Chnriar (1), relied on by the learned 
counsel for the plaintiffs-appellants, does 
not go far enough to support his 
case and deals with quite a different 
question altogether. 

On the other hand, I can add the 
weight of the decisions in Jasoda Deve 
V. Kirtibash Das (2), Moninitho Nath 
yiittcr V. Eakhol Chandra Tewary (3); 
Stiu Peda YUigndii v. Mahipathi Suriya 
How Eahadtir (4); and Hari Krishnamur- 
ihi V. Ahellasurianaryanamurthi (5); 
I in supi)ort of the proposition that it is 
jthe decree-holder on record who is 
jentitled to execute the decree. It then 
Ifollows that the transferee of a decree 
'will be entitled to execute the same 
.only wlien he has been brought on the 
'rejord and llie transferee will he entitled 
|bo the benefits arising from the execution 
lOf the decree. I entirely fail to see how 
the pIaintillVapi)ellants in this case can 
succeed in their claim to be entitled to 
the sum of lis. 2,700 which the first 
defendant Chettyar drew out of Court. 

In the result, the appeal fails and it 
is hereby dismissed with costs. 

Appeal dtsniissed. 

" (J) Mad. 02=3 L C.“n38^ .M.L/T. 

273 . 

^21 (IHUl] IS ChI. 039. 

C) L1909J 10 C. L. J. 390=3 I. C. 324= 
II C. W. N. 752. 

(4) flUlO) 29 M. L. J. 093=2 L. \V. 1122= 
.31 1. C. .542=(L910) 1 M. \V. N. 110. 

{•.) r 19201 1.3 ftfad. 424=.33 M. T.. J 271=57 
I. C. 7.53=(1920) M. W. N. 39.5. 
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llU'n.F.DGE, C. J., AND CaUU, J. 

Velhsin'mtj Servai and others —Appli- 
ca.jt---. 

V. 

//. Sf-rar/nnan Servai —Respondent. 

Civil Mi-‘ceIlaneons Application No. 61 
ot lh2(), ])cci<1od on 12tli July 1026, from 
tiie order in C. M. A. No. 44 of 1025. 

C'lil J’.C., S. ILU— Jufltjmcnt of Ititjh Court 
‘jranthuj ptobale—Appeal to 1‘riii/ CouiicH 
Ucr. 

of Ilit'h Court granting probate is 
I Je :rfe and a final decree, and an appc.il lies 


to Privy Council: 12 B. L. T. 87, Biss, from : 21 
Cal. 1 (P. C.) ; 22 Cal. 519 (P. C.): 23 Cal. 1 
(P. C.) ; and 24 Cal. 30, Ref. [P. 56, 0. 2] 

Keith —for Applicants. 

Bhattacharya—iov Respondent. 

Judgment. —This is an application 
for leave to appeal to His Majesty in 
Council. Admittedly, in the District 
Court probate of a Will of 1906, was 
granted to the applicants and the res¬ 
pondent’s case for probate of a Will of 
1924 w’as rejected. On appeal to this 
Court the decision was reversed, the 
appeal was allowed and probate of the 
Will of 1924 was granted to the respon¬ 
dent. It is admitted that the estate in 
respect of which probate was sought was 
considerably over the value of Rs. 10,000. 

Objection, however, is taken on behalf 
of the respondent to the grant of leave 
on the authority of the case of Po Kin 
V. Ma Sein Tin (1), in which a Bench of 
the late Chief Court decided that in pro¬ 
bate cases no appeal lay to the Privy 
Council, on the analogy of the Rangoon 
Botatoiing Co. Ltd. v. Collector, Ran¬ 
goon (2). 

We have perused this judgment and 
we are quite unable to agree with it. 
Wo can SCO no analogy whatever between 
the provisions of the Probate and Admi¬ 
nistration Act and the Land Acquisition 
Act. We have no doubt that the judg¬ 
ment of this Court granting probate is a 
decree and a final decree, and there is a 
long series of decisions of their Lord- 
ships of the Privy Council which show 
that an appeal lies to them and will be 
entertained by thorn from decisions of 
the High Court in probate suits. 

Wo need only refer to Romesh Ghander 
V. Rajani Xa«^(3); Choiey Narain Singh 
V. Ratan Kocr (4); Sajtd Ali v. Ibad Alt 
(5) and Esoof Ilasshiin v. Fatima 
Bibi (6). 

In these circumstances, there will be 
the usual oi’der granting leave to appeal. 

Leave granted. 


(1) fl919j 12 I3ur. L, T. 87=51 I. C. 596=10 

L. B. R. 22. 

(2) [1913] 40 Cal 21 = 1G I. C. 1.98=39 I. A. 
197 (P.C.). 

(•3) [1894] 21 Cal. 1=6 Sar. 340 (P. C.). 

(1) [1895J 22 Cal. 519=22 I. A. 12=6 
Sar. 564 (P. C.). 

(5) [1896] 23 Cal. 1=22 1. A. 171=6 Sar. 627 
(P. C ). 

(G) [1897] 21 Cal. 30=1 C. W. N. 8. 
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CaBR and OrTER, JJ. 

Mt. Sara Bi —Plainbiff—'Appellant. 

V. 

Hamid Cassiyii —Defendant: — Respon¬ 
dent. 

First Appeal No. 55 of 1925 and Civil 
Revision No. 127 of 1926, Decided on 
13th July 1926. 

Civil P. C., S. 152 —First application refused 
erroneously—Second is comoetent. 

For the amendment of an aooidantal omission 
in a decree an appeal is not necessary, nor does 
an omission to appeal bar an application for 
amendment. S. 152 allows such an amendment 
to be made at any time and a second application 
is maintainable where the first is erroneously 
refused. [P 57 C 2] 

Halkat —for Appellant. 

J. G. Ray —for Respondent. 

' Judgment. —The facts of this appli- 
■cation are as follows: In Suit No. 6 of 
1924 of the District Court of Amherst 
Sara Bibi sued Hamid Cassim for a de¬ 
claration that she was the owner of 
certain property, for possession thereof 
and for Rs. 9.000 as mesne profits. 

She succeeded in the District Court. 
The operative passage in the judgment 
was : 

A decree should accordingly be given in favour 
of the plaintiff as prayed for. As regards the 
mesne profits, under the Law of Limitation 
plaintiff should not be allowed for more than 
three years and 1 decree accordingly, viz., Rs. 
3,000. 

The decree of the District Court ran : 

It is ordered and decreed that the plaintiff is 
the absolute owner of the suit property and as 
regards the mesne profits the defendant do pay t) 
(he plaintiff the sum of Rs. B,000 only. 

The defendant, Hamid Cassim, ap¬ 
pealed to this Court and his appeal was 
heard by us and was dismissed. Appar¬ 
ently neither party was at that time 
aware that the decree did not give full 
effect to the judgment and the omission 
to direct delivery of possession to 
the plaintiff was not brought to our 

notice. 

Shortly after the dismissal of the ap¬ 
peal the plaintiff filed a petition point¬ 
ing out that the decree of the District 
Court was not in accordance with the 
judgment and asking that ‘the decree of 
that Court be amended. We referred the 
plaintiff to the District Court. She ap¬ 
plied to that Court, which amended its 
decree. 

The defendant then applied to this 
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Court in Revision Case No. 127 of 1926 
and on that application our learned 
brother Duckworth held that by the dis¬ 
missal of the appeal the decree of the 
District Court had merged in the appel¬ 
late decree of this Court and that there¬ 
fore the District Court had no jurisdic¬ 
tion to make the amendment. He there¬ 
fore set aside the order of the District 
Court. We think that the view taken by 
him is correct and that we erred in 
referring the petitioner to the District 
Court. 

The plaintiff now applies to this 
Court for the amendment of the decree. 

The defendant objects on the grounds 
that this Court has already rejected an 
application for amendment and that the 
in-esent application is not by way of re¬ 
view, and, secondly, that it was open to 
the petitioner to appeal against the de¬ 
cree and that having omitted to do so 
she cannot now apply for an amend¬ 
ment. 

We are nob prepared to allow either of 
these objections. The first petition differs 
materially from the one now under con¬ 
sideration. And if it did not we should 
be ready to allow the petitioner to main¬ 
tain this application as ‘one for review. 
As to the second objection we are clearly 
of opinion that for the amendment of an 
accidental omission in a decree an appeal, 
is not necejsavy, nor does an omission bo 
appeal bar an application for amendment. 
Moreover, S. 152 of the Civil Procedure 
Code allows such an amendment to be 
made at any time. 

As to the merits of the application the 
learned advocate for the defendant has 
had nothing to say. There is, indeed, 
nothing that ho could say. It is abun¬ 
dantly clear that the decree as it now 
stands does not give effect to the inten¬ 
tion of both the District Court and this 
• Court and that if it were allowed bo 
stand unamended gross injustice would 
be done to the plainbiff, who would be 
deprived of her just rights by reason 
merely of an accidental omission on the 
part of an olficov of the Co-irb. 

In these circ imitances it is our duty to 
see that justice is done and to amend the 
decree. 

We allow this application and direct 
that the docroa of this Court be amended 
by the addition in it after the word “con¬ 
firmed” of the words : 
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and it is further ordered that the defendant- 
appellant do give posssssion of the said property 
to the plaintifi. 

The respondent;, Hamid Cassim, will 
pay the petitioners costs in this appli* 
cation. Advocate's fee three gold mohur?. 

Application allowed. 
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Hkald and Chari, JJ. 

Ahdul Karim and anotho —Appellants. 

V. 

Ai. Hnoor and others —Respondents. 

Mis. Appeal No. 98 of 1925, Decided on 
1st June 1926, from the order of the Dist. 
J., Myaungmya. 

Civil P. C., O. 9, B. H —Court can restore a case 
distnisscd for default under S. loL. 

The Court h is inherent power to re!>tore a case 
dismissed for dcfnuit if it is satisfied that the 
cafe is one in Nvhich it should exercise that 
I>ower : 44 Bom. 8-i and 34 .1//. 420, Foil. 

[P 58 C 2} 

Keith —for Appellants. 

Anklesaria and Ganrjuli —for Respon¬ 
dents. 

Chari, J. —Tliis is an appeal against 
the order of the District Judge of Myaung* 
mya refusing to set aside a dismissal order 
])assed under 0. 9, R. 8, of the Civil Pro¬ 
cedure Code, dismissing the plaintill’s suit 
for default. On the 7th of February 1925 
the case was fixed before the learnsd Dis¬ 
trict Judge. All tlie defendants, of whom 
there were many*, liad been served except 
three. Tlieie were two plaintitTs in the 
suit, wlio wore hrotliers, and neither of 
them appeared when tlie case was called 
on that day. The learned Judge dismis¬ 
sed tlie suit presumably under 0. 9, R. 8, 

I houglj in the diary he says it was dis¬ 
missed for want of jirosecution. Later 
on (lie same day an application was filed 
for setting a^ide tlie order of dismissal. 
Tliat ajiplication was a curious applica¬ 
tion consisting of two short paragraplis 
without any allidavit in support of it. 
in answer tliereto a written objection 
was filed on liehalf of Defendants 14 to 
IB, .sti|)poi 'ed by an aflidavit by a man 
called .Abdulla. In spite of tliis tlie ])lain- 
tifl’s advocate does not seem to have real¬ 
ised tlie necessity for filing an allidavit 
to cxjilain the absence of tlio first plain¬ 
tifi’ liimself, and oven if the cause as¬ 
signed in tlie petition for his absence is 
correct tbe reasons for the absence of the 


2nd plaintiff were unexplained. The 
learned Judge of the trial Court di.s- 
missed the plaintiff’s application and 
they now come up in appeal. 

They have filed in this Court a cerfci^ 
ficate that the 2nd plaintiff’s daughter 
died on the 96h of February at Myaung¬ 
mya and it is stated on their behalf that 
she was very ifl on the 7th of February, 
and that, therefore, the 2nd plaintiff who 
believed that the 1st plaintiff would be 
in Myaungmya in time did not attend 
the Court. In the petition filed by the 
1st plaintiff it was alleged that on ac¬ 
count of tbe fog bis boat was late and 
that ho came to Court with his Rangoon 
advocate just a few minutes after the 
case had been called and dismissed. It ie 
argued on behalf of tlie respondents that 
there is no affidavit in the record to show 
that tlie 2nd plaintiff’s statement is cor¬ 
rect and that he should liave known tliat 
at tliat time of the year the boats would 
be subject to delay on account of fogs and 
should have taken precautions to reach 
Myaungmya earlier and further that he 
could have engaged a local advocate in¬ 
stead of relying on an advocate from 
Rangoon. Tliere is force in the argu¬ 
ments put forward by the respondents’ 
advocate but at the same time con.si- 
dering the importance of the case and 
tlie value of tlie property involved, we are 
nob disposed to visit tlie sins of the ad¬ 
vocate on the plaintiffs and make them 
sutler for the incompetence and negli¬ 
gence of their advocate in filing their ap¬ 
plication without an affidavit. Counsel 
for tlie appellants lias asked us either to 
let him file an affidavit in tliis Court to 
show why the plaintiffs were absent when 
the case was called, or to remand the case 
in order to enable tliom to produce such 
evidence in the trial Court. 

We do nob think that in the present 
case it is necessary to remand t lie ca.se, 
for that purpose. The Court has inherent 
power to restore a case dismissed for de- 
lault if it is satisfied that tbe case is one 
in wliich it should exercise that power.j 
Our attention has been drawn to the Full 
Ibuicli Rulings of the Madras High Court 
in which it has bo^n held that tlio Court 
lias no such power but we find that the 
Bombay and .Allahabad Higli Courts 
have taken a ditVerent view (sec tbe cases 
o^Btlasrai v. C/irsoiuhxs (l) and Laltci 

(1) [11120) 44 Bom. S2=58 I. C. 2‘32=:2l Boiii 
L. R. 952. 
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Prasad Rcttn Karan (2) and vr6 are of 
opinion that the Court has suoh power 
and that the learned Judge of the trial 
Court should in the exercise of his iiy 
berent power have restored the case. W e 
accordingly set aside the order of the 
trial Court and direct that the order dis- 
lui^ng the suit be set aside and the 
same be proceeded with from the stage 
where it was left off. ^ 

Appellants will pay the respondents 
costs in this Court. Advocate’s fee for 
each advocate to be two gold incriiurs. 

Order set aside, 

(a) [1912] 31 All. 4 >G -14 I. C. 187=9 A. 1/ 
3. 066. 
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HEATjO, J. 

Maitng Tha E —Accused—Appli'-'unt. 

v. 

King'Emperor —Opposite Party- 

Criminal Revision No- 9H2-H of 1920, 
Decided on 18th July 1920, from the 
order of the Township Mag., Thanatpin, 
in Criminal Suit Ko. 142 of 192(». 

Lower Burma Land and Revenue Act {liurtna 
Act 2 o/;1870), rules t*»i<ler— R. 69—t/se of 
grazing ground for purposes other than grazings 
Proof as to the ground dentarcated and ^narked 
with botindary posts mus/ be strict — l*rt)cediire 
indicated. 

It is essential in all prosecutions uncler R. (VJi 
that there should be evidence not o ily that tho 
grazing ground has been allotted but also 
that it has been fiually demarcated ; that is that 
the boundaries have been clearly marked with 
permanent posts or visihlo marks of some kind, 
«o that there is no roini for mistake as to the 
limits of the grazing ground. 

The proper prooeduro in such cases is for the 
Tjaud Records OlUcer to file in each cuS2 along 
with his complaint or report a map showing 
the relevant ’boundarios o! tho gruzii'g ground 
with the demarcation marks and the area 
alleged^ to be occupied by the accused witliin 
the grazing ground, and for tlie (Jourt to tako 
evidence that the grazing ground has hjen al¬ 
lotted and demarcated and that tho allogod 
trespass has been committed. 'i'he evideiico 
of the Ijand Rscords Officer on all thono points is 
of course important, as would be also that of tho 
village headman. [1^ ^ 

Order. —A number of pardons, namsly, 
fihwe Nge, Tha E. Tha Ywe. Mg. De. Vo 
Da and Ban Min have been i>r(>'iOcutetl 
l>y a Revenue Surveyor, Sein Ngwe, for 
occupying part of a grazing ground for 
purposes other than grazing ami have 


bodii convictoil of au ofTonco undor K. t»9 
of the Rules under the lAnvor Uurnuw 
Land Revenue Act and sentonood to 
heavy tines. The dofonoe in each case 
was that they did not know thivt the land 
which they had occupied was^ graRing 

gixjund. . 

It is essential in all ym^seoutions umior* 

R. C>9, that there should he evidence nutj 
only that the gm/.iiig ground has hooul 
allotted, but also that it has boon tiuallyj 
demarcated, that is that the 1'omularuv.s 
have been clearly marked with perma ^ 
nent pt>sts or visible marks of some kiiul^ 
so that there is no room for mistake a.4 
to the limits of the grazing ground, lit 
the present scries of cases there ts no 
evidence to show tliat tho grazing ground 
was properly doniarcatod attd the Sos- 
siotis .ludgo'has reported the oases to 
this Court with a recommondatiou Ihau 
tho convictions and sotUonoos he set aside 
and now trials ho ordered. 

In view of tho defect montionod a\>ovi>. 
of tlie numhor of cases, and of tlnv 
severity of the linos imposo<l. I aui ul 
opinion that this course is justitiahlo. 
There is nothing on tho ro(5ord lo show 
on what tho sovovitv of tht^ linos, wldeh. 
ranged from Rs. Ml to Us. 2(Ul wa. 
based. If it was based the aroi. 

occupied, tiio ailoptioti of that liasis scoins 
to ino to liavo boon unjustiliablo, siinsi 
tho otTondor.s have ptvsumahly l»i)on as- 
sessoil to rovenuo on tiiat luisis, and it 
would iofiny opinion ho unfair that they 
sboiild have to pay twi<io on the area of 
tlio land which they liad nocnpioil. 

Tho ])rt)por jn’ocodnro in stiidi cases iri 
for tlio Land ilocorils OHiccr to tile in 
oacli case, along with his cuniiplaint oi 
report, a map showing tlic relevant 
boundaries of tlm grazing ground witli 
tho demarcation mirks and I be ar-e;«. 
allogeil to bo occii]iiod by tlio :i,einne<l 
within the grazing ground, and lor I In' 
Court to tako -ovideiu-.e tlial^ the n.iii/iij)', 
ground lias l)oon allotl.e<l and doiMai'eatiOil 
and that the allege<l tro^|>ass has been 
committed. Tho eviflonee of tlio Laml 
Uocords Ollicor on all these points i . el 
course important, aswonbl bo alsolbC, 
of the village beatlman. 

In l.be eircuinstain-es of these rasei I 
sot aside tho convictions and Heiittnieei 
and order that the accusod bo re ti ie-l 
As none of tho finos Hcoin to liave ben,, 
exacted and n<jno of the ac<;uHed Ho<5ni i,, 
have boon sent to jail in defaiill', no 
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orders for refund of the fines or for re- 
Jease from jail seem to be necessary, but 
jf any of the fines have b^en paid they 
^j 11 be refunded and if any of the accused 
have been sent to jail they will be re¬ 
leased forthwith so far as these cases are 
concerned. 

The bonds whicli the accused have 
executed will be cancelled. 

He'trial ordered. 
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Heald, J. 

Khiq-Empcro^ —Appellant. 

V. 

j\Ia Nil —Accused—Respondent. 

Criminal Appeal No. 910 of 1926, Deci¬ 
ded on 9th August 1926, from the order 
of the Hony. Mag., Moulmein, in Crimi- 
ral Summary Trial No. .00 of 1926. 

P.ayigoon Municipal Act {Burma Act 3 of 1898). 
S. 121— Committee is empoivered to have reason- 
aolc access to the lands for Us servants for sca- 
venyinq purposes. 

Section 121 empower? the Committee to re- 
Ouire iiii owner to allow the .servants of the Com- 
T/utlee reasonable access to or passage over his 
laud for scavenging puri)o<es, whether these pur¬ 
pose-- concert! the land in question or other I;vtid 
1 U. B. R. -230, Bell.; Cr. R. Ko. 1333 of 1906* 
Jjist. from. [p, GO. C. 2] 

Judgment. —Respondent is occupier 
of a house in Moulmein Town and Ba 
hhin is lier next-door neighbour. Ba 
Shin's liouso has been in existence for 
many years, but respondent’s was built 
only about a year ago. Each house has 
a juivy at the l>ack and hitherto the 
rjight-.soil from both privies lias been re¬ 
moved by way of a iiassago between the 
two liouses. Recently the two neigh¬ 
bours quanelled with the result that res¬ 
pondent lias built a wall which cuts off 
accc-s to Ba Sliin's privy by that passage. 
•She has been served liy the Munieijiaiity 
with several notices calling on her to al¬ 
low access for the purpose of removing 
nir.ht'soii from Ba »Sliin’s privy and she 
has categorically refused to do so. In 
b‘‘-r rejtly to one of the notices, dated the 
lllii of January lff26, slio said that tlio 
P'esident of tlio Municipality and tlie 
Municipal 1‘lngineor had visited the place 
many times and had asked her to allow 
3:!a Sliin to nsc the passage and that she 
flatly |■cfllse<l Lbo recpiest and closed tlio 
pas'-age to prevent access. 
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The President of the Municipality 
thereupon filed a complaint against her 
tor disobedience of a notice in writing 
lawfully issued by the Municipality, and 
the case was sent to the Honorary Magis¬ 
trates for trial. After taking evidence 
and themselves visiting the premises the 
Honorary Magistrates found the respon¬ 
dent guilty of an offence under S. 180 of 
the Municipal Act and fined her Rs. 10. 

Respondent paid the fine, but ap¬ 
pealed against the conviction to the Dis¬ 
trict Magistrate. The appeal was heard 
by the Additional District Magistrate, 
who set aside the conviction and sentence 
on the strength of a ruling of the Chief 
Court in the case of Ma Nyein (Criminal 
Revision Case No. 13S3 of i906). 

That ruling, not being officially re¬ 
ported, was not binding on the Magis¬ 
trate, and I am of opinion that it was 
mistaken. The . Honorary Magistrates 
followed the ruling of the Judicial Com¬ 
missioner of Upper Burma in Mapara v. 
Municipal Committee, Mandalay (1), and 
in my opinion they were quite right in 
doing so. I entirely agree with every 
word of that ruling, and I have no doubt 
that, as the learned Judicial Commis¬ 
sioner said : S. 121 of the Municipal Act 

empowers the Committee to require au owner 
to allow the servants of the Committee reason¬ 
able access to or passage over lits land for scaven- 
ging purposes, whether these purposes conceru 
the land in question or other laud 

and that 

, the rights of residents of the Municipality are 
sufficiently protected by the provision that the 
access to or passage over the laud must be rea¬ 
sonable. 

I have read carefully enough the 
Honorary lilagistrates’ record and I see 
no reason to believe that the access and 
passage, which the Municipality claimed, 
were unreasonable. It is clear that 
night-soil was formerly removed without 
objection by the way which respondent 
has closed, and there is a presumption that 
that was and is the mo.st convenient way 
of removing it. The trouble has arisen 
solely through respondent’s unreasonable 
attitude, which is duo merely 'to her 
quarrel witli Ba Shin and not to any 
other change in circumstances. Consi¬ 
dering the defiant position which respon- 
dent took up and the trouljle which she 
caused 1 am surprised that the Honorary 
Magistrates did not inflict a heavier fine : 
l^t in view of the fact that the Local 

U) '[isgT-iooYjT V . b.”r. 230. 
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Governmenb, which hag divectel this ap¬ 
peal to be brought, does nob press for a 
heavy sentence, I will merely restore the 
fine which the Honorary Magistrates in¬ 
dicted. 

The order of the Additional District 
Magistrate acquitting the respondent and 
directing the refund of the tine is set 
aside, and the respondent is convicted of 
atr offence under S. 180 of the Municipal 
Act and is fined Rs. 10, with seven days’ 
sincple imprisonment in default of pay¬ 
ment. The District Magistrate will take 
the necessary steps'to enforce payment of 
the fine, which I notice has already been 
refunded to the respondent. 

Order set aside. 
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Heald and Chari, JJ. 

Nga Pan Gaing and others —Accused. 

V. 

King-Empero) —Oijposite Party. 

Criminal Reference No. 109 of 1926, 
Decided on ISfch August 1926, made by 
Heald, J. 

sft Reglslration .tci, S. 83—“ May” in S. 88 
should be read a'S ’* must be ”—Prosecution under 
S. 83 cannot be commenced by private person 
without permisicn under il. 83. 

The word may ” in S. 83 should be read as 
equivalent to “ must be ” and a prosecution for 
an ofie-ice under the Registration Act coining to 
the knowledge of Registering Officer in his official 
c.vpacity cinuot be commenced by a private person 
without the permission mentioned in S. 83 : 11 

Cal. 5GG {P. B.) ; 40 Mad. 880 ; A. I. R. 1921 
Mad. 140 ; A. I, R. 1924 Pat. 754 ; A. I. R. 1925 
Nag. 344. Pisa. from. 37 All. 107 and 38 All. 354 
Foil. [P G3 C 2l 

Order of Reference. —On the 13bh 
of March 1924 Paw U and his wife, Ma 
Hnin Me, mortgaged a holding of paddy 
land measuring 11'20 acres together with 
two smaller holdings to one Po Hmat for 
Rs. 700 with interest thereon at 3 per 
cent per mpnsem. The Wording of the 
document shows that although the land 
was described as paddy land some of it 
had not yet been brought under paddy 
cultivation. 

On some date after the 5th of May 
1921, probably very soon after that date. 
Paw U and Ma Hnine Me entered into a 
written agreement with one Maung Gale 
about the same eleven-acre holding and 
four adjoining pieces of land which were 
described as dani plantations. For the 


purposes of this case it does not matter 
whether or not the lands described as 
dani plantations represent the uncultiva¬ 
ted parts of the land which had been 
mortgaged. The eleven-acre holding to 
which this agreement refers was certain¬ 
ly the eleven-acre holding which had 
been mortgaged. That agreement refer¬ 
red to an earlier agreement dated the 
22nd of April 1924 whereby Paw U and 
Ma Hnin Me agreed to sell the eleven- 
acre holding and four adjoin'ing dani 
plantations to Maung Gale for Rs. 830, of 
which Rs. 530 was to be faid at once 
and was to be regarded as earnest money, 
and the balance of Rs, 300 was to bear 
interest at 3 per cent, per mensen and 
was to be paid by the 8th of March 1925, 
and whereby Paw U and Ma Hnin Me 
agreed to transfer the land to Maung 
Gale’s name on the price being so jiaid in 
full, and it stated that that agreement 
was to remain in force, and that Maung 
Gale was to work the land for the season 
1924-25 and that if he failed to pay the 
balance of the pi ice of the lands an 
agreed ho should pay a rent of 130 bas¬ 
kets of paddy which Paw U and Ma. 
Hnin Mo should be entitled to take out 
of the actual crops tor that season. 

It is admitted that Maung Gale paid 
the Rs. 530 at that time. On tlie 5fch of 
March 1925 Paw U and Me Hnin Me 
signed a document in wdiich they acknow¬ 
ledged receipt of the balance of the price 
and declared that Maung Gale was bene¬ 
ficial owner of tbe land and that they 
undertook to give him a registered conve¬ 
yance as soon as they liad redeemed the 
mortgage. 

On the 8th of June 1925 one Pan 
Gaing, who held a power-of-attornoy 
from Maung Gale, presented for registra¬ 
tion a conveyance which purported to 
have been executed by Paw U and Ma 
Hnin Me. In this application to the 
Registering Officer ho said that Maung 
Gale had bought the land for Rs. 830, 
that Paw U and Ma Hnin Mo had signed 
a document, that Maung Galo had paid 
the Rs. 830 in full and that Paw U and 
Ma Hnin Me refused to have a convey¬ 
ance registered. Ho asked that they 
should bo summoned and that tho con¬ 
veyance which lie presented should he 
registered. The Registering Officer sum¬ 
moned Paw U and Ma Hnin Me, who ad¬ 
mitted tliat they had agreed to soli tiio 
land and had received the price, but 
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denied that they had signed the convey¬ 
ance. Registration was therefore re¬ 
fused. 

On the 18th of^ July Paw U filed a 
a complaint against Maung Gale's agent, 
Pan Gaing, and against the three witness¬ 
es who attested the document, charging 
them with an offence under S. 465 of the 
Indian Penal Code and with abetment 
cf that offence, and also with an offence 
under S. 82 of the Registration Act. 

The Magistrate charged Pan Gaing 
under S. 82 (a) of the Registration Act 
with making a false statement of the 
Registering Officer by stating that the 
conveyance was signed by Paw U and 
Ma Hnin Me, and he charged two of the 
attesting witnesses. Tun Yin and Maung 
8in. with abetment of that offence. He 
found them all guilty and sentenced 
them to a fine of Rs. 200 each with six 
months’ rigorous imprisonment in default. 
Apparently, the fines have not been paid, 
hut it does not appear that the accused 
have yet been sent to jail. They appeal¬ 
ed, and the learned Additional Sessions 
.Tudge upheld the convictions and sen¬ 
tences. They now come to this Court in 
revision. 

lb seems to me tliat this prosecution 
raises an important point of law, namely, 
whether in view of the terms of S. 83 of 
the Registration Act a prosecution under 
S. 82 of that Act can ho instituted by a 
private person without the permission of 
the Registering Officer. The Registering 
Officers under 8s. 3 and 6 of the Act are 
the Inspector-General of Registration, the 
Registrars and the SiilrRegistrars. If 
there is more than one Suh-Rsgistrar in 
a suh-disIricL the registration officers for 
that sub-district arc known as Joint Sub- 
Registrars, hut they are ])rosuuiahly still 
Hulj-KcgisI rars for the i)urposes of S. 83. 

Tliat section says lliat a prosecution 
for any olVenco under the Registration 
Act coming to tlic knowledge of a Regis¬ 
tering Officer in his olliciai capacity may 
he commenced by, or with the jiormis- 
vion, of Ihc Inspecloi-General, the Regis¬ 
trar or M)(5 Stih-Hegislrar in whose terri¬ 
tories. district, or sub-district, as the case 
njiiy 1)(!, I ho offence has boon committed. 
TliO scefion does not say that prosecutions 
jn!iy not l»e otlierwisc commenced, hut 
c.jpressio uoins csi e.rc!usio alterius, 
Tliero arc. however, confiicting decisions 
of ilio lligli Courts in India on this 
point. 


In the case of Maun(j Saing v. King 
Emperor (l) a single Judge of this Court 
said : 

la view of the Full Beach ruling of the Cal¬ 
cutta High Court in Gopl Nath v, Kuidip Singh 
(2) it must be taken as settled law that no sanc¬ 
tion is necessary for a prosecution under S. 82 of 
the Registration Act. 

All that the learned Judges say on the 
subject in the case cited is : 

We are of opinion that no sanction is required, 
It has been contended that, under 8. 83 of the 
Registration Act, it is necessary that Some one 
of the officers who are mentioned in that section 
must have given previoui! permission, to institute 
proceedings, but we think that it is net so. The 
provisions of S. 83 are not obligatory. They 
rather seem to be intended -for the purpose of 
enabling the officers of the Registration Depart¬ 
ment, when they should see fit. to institute any 
prosecution under the 'Act' upon their own res¬ 
ponsibility. 

With all respect for the opinion of the 
learned Judges who were parties to that 
decision I am of opinion that their state¬ 
ment of the purpose of the section is in¬ 
adequate. It certainly provides for the 
institution of prosecutions by Registra¬ 
tion Officers, but it alse added a new pro¬ 
vision for prosecution by private persons 
with the permission of Registration Offi¬ 
cers, and the question is whether the 
latter provision excludes prosecution by 
private persons without such iiermission. 

That question was considered in 1917 
l)y a Bench of the Madras High Court in 
Piramu NadatU^ In re (3) and Ayling, J.. 
said ; 

I atn inclined ta hold that permission of the 
Registration Oflicers is not a preliminary requisi- 
sitc for the iustitution of proceedings by a pri¬ 
vate person for offences under the Registration 
Act. 

Napier, J., said that he agreed with his 
learned brother but that tho question 
was one on which it was possible to 
arrive at a different conclusion as could 
bo seen from tlie decisions of tho Calcutta 
High Court. Ho referred to the cases of 
Queen Empress v. JJatesu-ar Mandal (4), 
Hussein Khan v. Emperor (5) and Empe¬ 
ror V. Jiwan (6) in wiiich a contrary view 
had been taken, and lie admitted that he 
had had great difficulty in arriving at a 
conclusion. 

(1) A. I. RTingTHu^l R;iingr2'j9^ 

(2) [IHH.5] 11 Cal. 5GG (F. B.) 

(3) [1917] 10 Mad. «H0=:38 I. C. 970=5 L.W. 

414. 

(1) [l8H4]10Cal.G01. 

(5) [1910] 38 All. 331.-30 I. C. 115=14 A.L.J. 

112 . 

(G) [1914] 37 All. 107=27 I. C. 208=13 A. L. 

J. 1. 
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In Palani Goundan In re (7) in the 
same Court Ayling. J., followed the deci¬ 
sion in Piramu Nadah's case (3) case but 
in that case although Spencer, J., said 
that he was not prepared to differ from 
that decision, he went on*to say. Although 
I recognize the fact that a different 
view has twice been taken by the learned 
Judges of the Allahabad High Court sit¬ 
ting singly, I am inclined to prefer the 
opinion of a Bench of this Court sup¬ 
ported as it is by a Full Bench of the 
Calcutta High Court in Gopi Nath Kuh 
dip Singh (2) and by the language of 
S. 83 which is not prohibitory like that 
of S. 195 of the Code of Criminal Proce¬ 
dure, but permissive.’ It is clear from 
the wording of these decisions that none 
of these learned Judges was satisfied that 
the matter was free from doubt. 

In Hussein Khan v. Emperor (5) a 
learned Judge of the Allahabad High 
Court said : 

SectioQ 83 ssems neither very, clear nor gram¬ 
matical. Bearing in mind however, that th3 
oflence ia the creation of the Registration Act 
and finds nc place in the Penal Code 1 think the 
accnssd is entitled to the benefit of any ambi- 
guilty in the provisions of the Act. It is cer¬ 
tainly not an unreasonable contention to be 
urgsd on his behalf that a prosecution for an 
oiTunce under S. 8‘2 should not be commenced 
without the permission referred to in the section 
It is Skid thit the permission only refers to per¬ 
mission by a registering authority. This seems 
bkrdly correct, because the different registering 
authorities are the uery persons who are named 
by the sectioi as the persons who should grant 
permission. The applicant cites the case of 
Kin<j‘Emperor v. Jiwan (G). It seems quite 
clear that Tudball, J., was of opinion that per¬ 
mission was necessary before a prosecution for an 
oflence under S. 82 could be commeucod. 1 al¬ 
low the applicatiou. 

It is probable that this decision was 
considered and not followed by the Mad¬ 
ras High Court in Palani Goundan's case 
(7), and doubt were certainly cast on its 
correctness in the case of 3/i. Gohindia 
V. Emperor (8), but I am nob satisfied 
that it was mistaken. The principle 
which was embodied in S, 195 of the Code 
of Criminal Procedure is that prosecutions 
for effences which are regarded as con¬ 
tempts of the lawful authority of public 
servants, of which it is to be noted fur¬ 
nishing false information to a public ser¬ 
vant is one, are not to be instituted with¬ 
out the sanction of the public servant 
concerned or of some public servant to 
whom he is subordinate. The applica- 

<7) A. I. R. 1921 Mad. 140. 

(8) A. I. R. 1924 Patua 754, 


tion of that principle has recently been 
made more stringent by the amendment of 
the Code which provides that an actual 
complaint of a public servant is now 
necessary. 

The provisions of S. 83 of the Registra¬ 
tion Act as to the necessity for the per¬ 
mission of the Registering Officer concern¬ 
ed or of some Registering Officer to whom 
he is subordinate are so similar to those 
of S. 195 of the Code that I think that it 
is a fair presumption that the legislature 
intended to apply a similar principle. 
The Registration Act of 1866 clearly con¬ 
templated and provided^ for the institu¬ 
tion of prosecutions for offences under 
the Act only by Registering Officers, and 
if that Act had not been amended, as it 
has been in two succeeding Registration 
Acts, 1 see no reason to doubt that the 
Courts would have held on the principle 
of expressio unius that none but a Regis¬ 
tering Officer could institute a prosecu¬ 
tion for an offence under the Act. In 
the amendment of the Act provision was 
made for the institution of prosecutions 
by private persons with the permission of 
the Registration Officer concerned or of 
some Registration Officer to whom ho 
was subordinate, as well as by Registra¬ 
tion Officers themselves, but I see no 
reason why the principle should not still 
apply so as to prevent the institution of 
prosecutions by private persons without 
such permission. 

As, however, the matter is admittedly 
open to question and there is a decision 
of a Judge of this Court in the contrary 
sense I refer the following question for 
the decision of a Bench or a Full Bench 
according as the leavnel Chief Justice 
may direct. 

Can a prosecution for an offence under the 
Registratioi Act coming to tho knowledgi of a 
Registration Officer in his offfcial capkcit}' bn 
commenced by a private person without th> por- 
inissio 1 meatioiei in S. 83 of tlu Act. 

The matter came up for hearing in duo 
course before a Bench composed of Heald 
and Chari, JJ., with the result reported 
below. 

Opinion 

Chari, J. —The question referred for 
decision is : 

Can a prosecution for an offence under tho 
Registration Act coming to the knowledge of a 
Registering Officer in his official capacity be 
commenced by a private person without the per¬ 
mission mentioned in 8. 83 of the Act ? 

The facts which led up to the reference 
are that one Pan Gaing, the agent of 



64 Rangoon Kga Pan Gaing v. King-Emperor (Ohai-i, J.) 1927 


Maung Gale, the vendee and three per¬ 
sons who are supposed to have attested a 
sale deed were charged with an offence 
under S.46-'3 of the Indian Penal Code, with 
abetment of that offence and also with an 
offence under S. 82 of the Regirtration-Act- 
So far as the offence under S. 465 of the 
Indian Penal Code is concerned no sanc¬ 
tion or permission is necessary, and the 
reference is only in respect of the offence 
under S. 82 of tlie Registration Act. 

The relevant sections of the Registra¬ 
tion Act are Ss. 81, 82 and 83. S. 81 makes 
the endorsing, copying, translating or 
registering of a doument by a Registering 
Officer charged with those duties in a man¬ 
ner which he knows or believes to he in¬ 
correct, intending thereby to cause injury 
as defined in the Penal Code to any 
person, an offence punishable with impri¬ 
sonment which may extend to seven 
years or with fine or with both.. S. 82 
deals with three classes of offences classi¬ 
fied under (a), (b). (c) and (d) of the 
section. The offences are made punish¬ 
able in the same manner as under the 
previous section. Clause (a) deals with 
intentionally making false statements be¬ 
fore officers acting under tlio Act, (b) with 
intentionally delivering to a registering 
ollicor a false copy or translation of a 
document or a false eoiiy of a map or 
jilan ; and (c) with false personation and 
presentation of a document or the making 
of an admission or a statement in the 
assumed character in any proceeding or 
enquiry under the Registration Act. 
Ciaiise (d) deals with the abetment of 

Use above offences. S. 83 runs as follows . 

« 

I A proi^ccution for finy offence under this Ac t 
coiiiinR to the kiiowledgii of ;i registering officer in 
Ins officiiil c.'tpucity in;iy be cuiiiineueed t)y or 
with permission of the Inspcctor-Geiioru), the 
Branch Inspector-General of Sindh, the Registrar 
or the Sub-Registrar in whose territories district 
or sub-district, as the case may bo the offence 
has been committed. 

The i)oint for consideration is whether 
a prosecution under llio Act can ho com* 
mence<t hy a private per.son, that is, 
wlmtlif!!’ tfie wording of S. 83 which 
enacts that a prosecution may ho com- 
Mioriced hy ctudain officers or with their 
pcrriiissioii is mandatiiry or permissive, 
llcfore d. aiing wil.h the authorilios on 
the p ji til s which are conflcting 1 shall 
refer to Ihc wording in tlio old Registra* 

I if>ti Act of iHlifi, tlio corresponding sec- 
ti«/ri «;f whicli was the same as the sec¬ 
tion in tlio later Acts with two diff'or- 


ences. The wording in th^ Registration 
Act of 1897 is the same as the wording 
in the present Act. The Act of 1866 
after the words ‘in his official capacity' 
contained the words ‘may be instituted 
by’ instead of the words in the present 
Act ‘may be commenced by or with the’ 
permission of.’ The old Act also before 
the word ‘Sub-Registrar’ contained the 
words ‘with the sanction of the Registrar 
to whom he is subordinate.’ These words 
have been omitted in the present Act' 
so that the Sub-Registrar’s discretion to 
commence proceedings is not fettered by 
any limitation. 

It will thus be noticed that the word 
‘may’ is used in both the Acts and the 
words ‘with the permission of’ did not ap¬ 
pear in the old Act. If the word 'may' 
in the old Act can be read as being per¬ 
missive, and if the old Act did not bar pri¬ 
vate prosecutions then it follows that the 
later Acts could not have been intended 
to bar private prosecutions either and 
that the words with the permission of’' 
were inserted merely to enable the 
Registering officer to depute someone 
else to file the complaint instead of 
going himself to the Magistrate’s Court, 
lb is unfortunate that there are no deci¬ 
sions under the old Act. The rulings on 
this question are nob uniform. 

In the case of Quecn-JUmpress v. 
Bhateahar Mavdal (l) a Bench of the 
Calcutta High Court was of opinion that 
a pi'osocution for the offence of giving 
false evidence before a Sub-Registrar can 
only bo commenced either by him or by 
any of the officers mentioned in S. 83 or 
with the sanction of one of them. Ko 
reasons are given in support of this 
opinion. In Gopi Nath v. Kiildip Singh 
(2) a Full Bench of the same High 
Court took a different view. In this case 
the reasons given by the learned Judges 
are that the provisions of S. 83 are not 
obligatory and that these provisions ap¬ 
pear to have been intondod to enable the 
officers of the Registration Department to 
institute any prosecution under tlio Act 
on their own responsibility if they should 
think fit. I shall consider later whether 
the section is obligatory or not, but 
the statornont of the object of that sec¬ 
tion, ai iny learncrl colleague points 
out. is unsatisfactory. H the intention 
of the Logislaturo was not to put any 
limitation or bar on prosecutions, there 
was no need for a special provision that 
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an officer of the Kegistration Department 
may institute proceedings since it is al¬ 
ways open to him to do so. 

In the Madras High Court there are 
two cases: the case of Re Piranu 
Nadathi (3), and a later case Pi Re 
■ Palani Gounda7i (7). In the former 
Mr. Justice Napier took the view that no 
permission was necessary for the institu¬ 
tion by a private person of proceedings 
for an offence under S. 82 of the Eegis- 
tration Act. Mr. Justice Ayling was of 
opinion that the intention of S. 83 was 
merely to prevent official prosecutions 
for offences under the Act being insti¬ 
led by an officer below a certain grade. 
This statement of the intention of that 
section does not strike me as being any 
more satisfactory than the one given in 
the Calcutta Pull Bench case and I fail 
to see what distinction there can be bet¬ 
ween an official and a non official prosecu¬ 
tion which necessitates a special provi¬ 
sion in respect of the former. Mr Justice 
Napier distinguished the offences created 
by the Registration Act from the offences 
created by other special Acts and from 
a consideration of the offences cre¬ 
ated by the Rgistration Act drew the 
inference that enquiries into false state¬ 
ments made before a registering officer 
are for the benefit of a particular person 
who may be injured or otherwise affected 
by the registration of a document and 
that therefore they were in a different 
class from such offences as contempt of 
t^ authority of public servants or 
offences against the Government. He ad¬ 
mitted that there were decisions to a 
contrary effect and expressed his regret 
that the judgments in these decisions did 
not give a reasoning of the learned 
Judges, a regret in which I share. 

The case of Palani Goundan (7) gives no 
additional reasons. Mr. Justice Ayling 
was a member of the Bench in this case 
also. Mr. .Tu8tice Spencer was not pre- 
pared to differ from the opinion expressed 
in the earlier case. In the opening por¬ 
tion of bis judgment he refers to the fact 
that an offence under S. 82 may also be 

an offence under the Indian Penal Code 
and under S. 195 of the Code of 
t.nminal Procedure before its recent 
amendment sanction would have 
been necessary. A consideration of this 
oiwnmstance leads me to a conclusion 
different from the one arrived at by the 
learned Judges of the Madras High 
1927 R/9 & 10 


Court. Before referring to the oases of 
the Allahabad High Court, which has 
taken a different view, I shall refer to 
the case of Gohindia v. Emperor (9), 
referred to by my learned colleague. 
This case was a decision of a single Judge 
of the Patna High Court who had held 
that truth or falsity of recital in a deed! 
was not one of tbe matters into which 
a Registering Officer was entitled to- 
enquire and that therefore the offence 
did not come under S. 82 of the Registra¬ 
tion Act. Having so held, the learned 
Judge proceeded to dispose of another 
argument raised before him that the 
prosecution was bad in the absence of 
the permission of the Registering Officer. 
He cited the Allahabad and the Calcutta 
Full Bench cases and the Madras case of 
Piranu Nadathi (3) and expressed his 
agreement with the Madras and Calcutta 
decisions though it was not necessary 
for him to decide that point. I may 
also refer to the case of Indrani v. Rani 
Bari (lO), in which the leaimed Addi¬ 
tional Judicial Commissioner of Nagpur 
followed the Calcutta and Madras rulings. 
He draws attention to the fact that the 
words used in S. 83 of the Registration 
Act is ‘ may ’ and not ‘ must be.’ 

As against these authorities we have 
the decision of the Allahabad High Court 
which had taken a different view. In 
the case of King-Empei'or v. Jiivan (6) 
and the later case of Emperor v. Hussein 
Khan (8) two Judges of the Allahabad 
High Court sitting as single Judges took 
the view that it was not competent for 
a private person to institute a prosecu¬ 
tion for an offence under the Registra¬ 
tion Act without the previous permission 
of a Registering Officer. The ground on 
which the Chief Justice decided the later 
case seems to have been that as there is 
ambiguity in S. 83 of the Registration 
Act the accused is entitled to the benefit- 
of that ambiguity. 

These are the onfy authorities on the 
point. Considering the matter on prin¬ 
ciple without reference to authority I 
have come to a conclusion in agreement 
with that of the learned Judges of the 
Allahabad High Cotirt. IMy reasons are 
the following : The use of the word 

‘ may,’ by itself, gives no indication of 
the intention of the Legislature. Where 
there are a number of persons by any 
one of whom an act can he performed 

(10) A. I. R. 1925 Nag. 344. 
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the Legislature uses the word ‘ may ’ 
simply to show that it is open to aoy 
one of such persons to perform that act. 
“Whother the performance of the act is 
obligatory or optional, and whether such 
performance is confined to the persons 
specified in the statute, are matters in 
respect of which the intention of the 
Legislature will have to be gathered 
I’l’om the other provisions and the general 
scheme of the enactment. A considera¬ 
tion of the provisions which create the 
offence and the purpose for which S. 83 
was enacted leads me to the conclusion 
that tho word ‘ may ’ is used here in the 
sense of ‘ must bo' and that that word is 
used merely because more than one person 
is authorized to institute proceedings, 
Section 81 of the Registration Act enacts 
that every Registering Oflicar or any per¬ 
son employed under him who being 
charged with the duty of endorsing, 
copying, translating or registering docu¬ 
ments does any of these things incorrectly 
with intent to cause injury to any person, 
is liable to punishment. This section is 
intended to i)unish tho Registering 
Oflieers or their clerks for intentional 
deroliction of duty. 

Section 83 is general in its terms and 
applies to the olTences under both the 
sections, viz., 81 and 82 of tlie Act. If the 
intention was not to bar private prosecu¬ 
tions in resiis^ct of olYcnces under tlio 
Registration Act, it is opaii to any person 
to drag a Registering Ofliccr or his clerk 
into a criminal Court for an incorrect 
registration, and ho can do ‘o in spite of 
tho fact that the superior of the rogistor* 
ing oflicial has made enquiries and has 
satislied himself that tho incorrect regis¬ 
tration was duo to accident without any 
int‘ ntion to cause injury. I har«lly thitik 
that sncii a result was contemplated. 
Turning now to llio succeeding section 
which creates throe classes o' offences, 
tho first one is intentionat making of a 
false statement before an officer acting 
in execution of tlio Registration Act in 
any proceeding or inquiry under that 
Act and it is iininatorial whether this 
statement was made on oath or whetlier 
it has boon recorded or not. As S. 81 
of the R(3gistration Act makes all Regis¬ 
tering Onicers ‘ jiublic servants' within 
tho moaning of the Indian Penal Code 
such a statement may fall under S. 181 
or undor S. 182 of the Indian Penal 
Code according to circumstances. Sec- 
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tioD 181 of the Code is narrower in scope 
than S. 82 (a) of the Registration Act 
because it applies only to cases where 
the person making the statement is 
bound by an oath or affirmation to state 
the truth, and the maximum punishment 
prescribed is three years’ imprisonment 
instead of the seven years of the Regis¬ 
tration Act. If in such a case a private 
jirosecutor wants to proceed not under 
the Registration Act but under the Penal 
Code for an offence which falls under 
S. 181 of the Code, the provisions of 
S. 195, 01. 1 (a), of the Criminal Pro¬ 
cedure Code will bar such a prosecution. 

Under the Criminal Procedure Code, 
as now amended, a Court can take cogni¬ 
zance of such an offence only on a written 
complaint by the public servant con¬ 
cerned. As a Registering Officer is a 
‘ public servant’ though not a ‘Court’ 
for the purpose of the succeeding sub- 
Clausos (b) and (c) the complaint must be 
made by him and cannot be instituted 
by a private person, but when the same 
act is also an offence under S. 82 of the 
Registratio.: Act wliich is a Special Act 
and provides a much heavier penalty it 
is suggested that it is open to a private 
prosecutor to institute proceedings on 
his own initiative. Tliis would be an 
anomaly. Clause (b) of S. 82 makes the 
intentional delivery of a false copy or 
translation of a document or a false copy 
of a map or ])lan punishable. It will be 
noticed that those copies are delivered to 
the Registering Officers under the special 
]>rovisions of Ss. 19 and 21 of the Regis¬ 
tration Act, tho former of which pro¬ 
vides that a true copy aud a true trans¬ 
lation should accompany a document in 
cases whoro such document is in a lan¬ 
guage whicli the Registering Officer does 
nob understand and wliicli is nob the 
language of tho district, and tho latter 
of which provides that a document 
should contain a description of property 
sufficient to identify it. 

The offence under S. 82, Cl. (c), relates 
to false personation. It will ho seen 
from the above analysis tliat the primary, 
though not the sole, object of the provi¬ 
sions of Ss. 81 and 82 of tho Registration 
Act is to ensure proper and correct regis¬ 
tration of docninonts and pi*evont an 
abuse of tlio law of registration. Tho 
limitation tliat, in such cases a prosecu¬ 
tion should be commenced by the officials 
concerned or with their permission is 
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nob only reasonabla bub necessary. It is 
always open bo a private person to bring 
the facts constituting the offence to the 
notice of the Begistering Officer in his 
•official capacity so that he can, if he 
thinks fib, take steps to institute pro¬ 
ceedings and, if ho does not do so, to 
appeal to the head of the departmant in 
the Province. 

Por the reasons above given I have 
come to the conclusion that the word 
‘ may ’ in S. 83 of the Indian Begisbra- 
bion Act should be read as equivalent to 
' must be ’ and that that section bars the 
institution of proceedings by a private 
person without the permission mentioned 
in that section. I, therefore, answer the 
question referred to in the negative. 

Heald. J.— I have had the advantage 
of reading the judgment of my learned 
brother Chari, and, as his view of the 
meaning of S. 83 (1) of the Begisbration 
Act agrees with the view which I took 
s in the order of reference, and which .1 
• have seen no reason to altar' as a result 
•of the further argument before this 
Bench, it is unnecessary for me to deal 
with the case at length again. It seems 
clear that if any and every person has 
u right to institute a prosecution for an 
offence under the Act, then it was un¬ 
necessary for the Legislature bo provide 
in the Act of 1866 that a prosecution for 
:aa offence under the Act might he 
instituted by the Be'^isbrar-General, the 
Branch Begistvar, the Begistrar or (with 
the sanction of the Begisbrar to whom 
ho is subordinate) tlie Sub-Registrar in 
whoso territories, district, or sub-district, 
as the case may be, the offence has been 
committed. The provision that the 
sanction of the Registrar was necessary 
for the institution of a prosecution by 
a Sub-Registrar was clearly restrictive, 
and I have no doubt tliat tlie intention 
of the section as a whole was to restrict 
the power of instituting prosecutions for 
•offences under the Act to the Begister¬ 
ing Officers within whose area the 
cffence was alleged to have been com¬ 
mitted, that restriction, in the case of 
the lowest class of Registering Officers, 
being subject to the further restriction 
that they could not institute prosecu¬ 
tions without the sanction of the Regis¬ 
trar to whom they were subordinate. 

When the Act of 1866 was amended 
the restriction on the power of Sub- 
Registrars to institute prosecutions was 


relaxed and a further relaxation was 
made by the insertion of a provision that 
prosecutions for offences under the Act 
might be instituted by persons other 
than Registering Officers with the per¬ 
mission of the Registering Officers within 
whose area the offence had been com¬ 
mitted. 

If any and every person had the right 
to institute prosecutions for offences 
under the Act it was obviously unneces¬ 
sary to provide that Registering Officers 
should have that power, or to provide 
that persons other than Registering 
Officers should have that power with the 
permission of a 'Registering Officer. If 
any meaning at all is to be given to 
these provisions, that meaning must be 
that the power to institute prosecutions 
under the Act was restricted to the 
persons mentioned in the section and 
that meaning is incompatible with the 
view that any and every person has an 
unrestricted right to institute such pro¬ 
secutions. 

I therefore agree that the question 
referred must be answered in the nega¬ 
tive. 

Reference answered in negative. 
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Maung Ba, .T. 

Mating Ba Tiii—Accused—Appollanb. 

V. 

Ki ng-Empero )—Opposi to Party. 

Criminal Appeal No. 197 of 1926, 
Decided on 22nd February 192(). from the 
order of the Spl. Power Mag.. Basseiu, in 
Criminal Regular Trial No. 216 of 1925. 

Penal Code, S. 37G— Pape—It in tennafe to 
rely on uncorroborated testimony of the woman. 

Where in a case of rape the evidence of tlie 
Sub-Assietant Surgeon combined with the report 
of the Chemical E.’caminer, shows that the com¬ 
plainant had sc^cual intercourse recently with 
some one, but shows no more than that and there 
were no signs of rape : 

Held that it is notoriously very unsafe to 
rely on the uncorroborated evidence of the 
woman alone, and to make it an exception to the 
general rule. [P G8 C 1] 

Judgment. —This conviction of rape 
rests on the evidence of the woman alone, 
without any substantial corroboration. It 
is true that she reported to a number of 
people, but that she would naturally do 
whether the charge were true or false. 
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The evidence of the Sub-Assistant Surgeon 
combined with the report of the Chemical 
Examiner, shows that she had sexual 
intercourse recently with some one, but 
shows no more than that. There were no 
signs of rape. 

No motive for a false charge is dis¬ 
closed, but it is notoriously very unsafe 
in sxich cases to rely on the uncorrobo¬ 
rated evidence of the woman alone, and to 
make it an exception to the general rule. 

I consider the conviction unsafe. 

1 set aside the conviction and sentence 
passed on Nga Ba Tin and direct that he 
be acquitted and released. 

Conviction set aside. 
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Full Bench 

Rutledge, C. J., Heald and Chari, JJ. 

King’Emperor 
v. 

J^ga Tin Gyi —Accused. 

Civil Refei'ence No. 125 of 1926, Deci¬ 
ded on 18th August 1926, made by 
■McDonnell, J., in Sessions Trial No. 14 
of 1926. 

J,"? (<i) Criminal I’. C., Sy. 303 a)id 30.5—I'cr- 
<Uct by jury —/bisjrcrs to (luatlons i>u( by Judge 
shoxclng that jury did not iinderMand law on 
the —Granting pcrvii^sion to retire again 
for reconsideration—iiecond verdict though con' 
jlicting with the first should be accepted. 

In a tri.il for murder the jury at first stated 
that their unanimous verdict was that the 
accused was guilty of ‘ culpable homicide not 
amounting to murder.’ Iti order to determine 
which degree of that offence the jury intended, 
the Judge proceeded to ask certiin questions in 
order to ascertain which degree of the offence 
they referred to. From the answers given, the 
jury showed that they were in doubt as to what 
they did mean aud that they did not uuder- 
stand the law on the point, aud finally they 
asked the Judge to read to them a portion 
of .a cert lin judgment, which the Judge had 
explained to them in the summing up, on the 
question of inference to bo drawn from the 
weapon used. The jury then asked permission 
to retire once more aud co isid- r matters. After 
Some time they returned and unanimously con¬ 
victed the accused under S. 303. 

Held-, that until the jury intimated under 
which •])art of S. 304 their first verdict fell, it 
would not ill fact be accepted and recorded. It 
Was iiiconiplete. And as their subsequent an¬ 
swers to proper questions addressed to the jury 
showed that they had arrived at no unanimous 
verdict uu<lcr S. at all, it wa.s the duty of 

the Court to send them back for further consi¬ 
deration. The subseiiueut Verdict was the only 
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clear verdict and as it was a nnanimous ver¬ 
dict the Judge was bound to accept it. 

[P. 68, 0. 2, P. 69, C. 1, P. 70, C. 2] 
Criminal P. C., S. aOl—Beading of 
passages from judgments for guidance of jury> 
is 7iot a misdirection. 

There is no prohibition in law forbidding a^ 
Judge to read to a jury in his charge from a 
judgment, though in practice it is not desirable- 
to refer and read from several law reports, as it 
may have the effect of confusing the minds of 
laymen. Yet the jury are entitled to ask and the- 
Judge is entitled to read passages from judg¬ 
ments for guidance cf the jury, and such reading, 
does not amount to misdirection. [P. 70, C.*2], 

A. Eggar —for the Crown, 

McDonnell —for Accused. 


This reference arose out of a High' 
Court Sessions trial at which Mr. Justico 
Duckworth presided. The events leading 
to the reference ate set out in the order 
of reference of Duckworth, J., which is. 
as follows: 


Reference. 

Duckworth, J. — In this matter,. 
Mr McDonnell, on behalf of the accused 
Nga Tin Gyi, has applied to have a. 
reference made to a Bench of three 
Judges of this Court. I think that under 
S. 431, Criminal P. C., read with 
Cls. 24 and 25 of the Letters Patent,. 
I have the power to make the requirecL 
reference in regard to Sessions Trial. 
No. 14 of 1926 {King-Emperor v. Nga 
Tin Gyi, under S. 303 of the Indian: 
Penal Code). 

The events, which took place with 
reference to the verdict of the jury 
were of such a nature that it is possible: 
that a point of law arises. 

Tlie final verdict, which was a unani¬ 
mous verdict, was one of murder under 
S. 303, Indian Penal Code. 

On the evidence in the case, I consider 
that this verdict was justified, and inas¬ 
much as it was unanimous, and the jury 
were, before that, clearly in the dark 
as to their true opinion, I passed a death 
sentence, which is the only possible^ 
sentence under that section. 

The jury at first stated that theirj 
unanimous verdict was that the accused', 
was guilty of culpable homicide notj 
amounting to murder. 


In order to determine which degree 
of tliat offence the jury intended, I pro¬ 
ceeded to ask questions, which, together 
with the jury’s replies thereto, I have 
recorded as near as possible in the exact 
words used. I acted under S. 303,. 
Criminal P. C. 
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From the answers given, the jury 
showed they were in great doubt as to 
what they did mean, and, finally, I was 
asked to state to them again the portion 
oillL.B.R. 115 at page 118, which 
I had explained to them in the summing 
up. This I did. The jury then asked 
permission to retire once more and con¬ 
sider matters. I consented since their 
verdict veered from one under S. 304 to 
one under S. 325, Indian Penal Code, and 
they did not seem to know what they 
meant. It was not I who sent them 
hack to reconsider rpatters, and I did not 
give them any fresh directions as to their 
■ verdict. 

After about half an hour they returned, 
and unanimously convicted the accused 
under Si 303, Indian Penal Code. 

1 passed sentence as stated. 

1 have since noted, in Sohoni’s notes 
under S. 303, Criminal P. C.. that it is 
stated that, in such a case, it has been 
held that the jury can no longer ret^urn 
«. verdict of guilty of murder and that, 
if they do so, the Judge should simply 
treat it as a verdict under S. 304 (1), 
Indian Penal Code (Ratanlal 982). I can 
find no other authority. 

I therefore refer the rnattei*, as it 
'Seems to me that a point of law may 
arise as to the validity of the conviction 
under S. 303, Indian Penal Code, and the 
sentence. The execution of the death 
sentence might be suspended pending 
orders. 

The two Burma cases, thoi^gh not 
parallel, are Ilia Gyi v. King-Emperor 
(1) and Them Myin v. King-Eviperor (2). 

Opinion. 

Rutledge, C. J. —This is a reference 
iUiade by Mr. Justice Duckworth under 
S. 434, Criminal P. C., read with Ss. 24 
-and 25 of the Letters Patent arising out 
of Sessions Trial, No. 14 of 1926. The 
•accused, who was a convict serving, in 
the Rangoon Central Jail, a sentence of 
transportation for life, was charged at 
the last Sessions with the murder of a 
fellow convict under S. 303, Indian Penal 
Code. 

After the Judge had charged the jury, 
they retired, and after a considerable 
interval returned and stated that they 
^ere unanimous and that their verdict 
yas that the accused was guilty of 

(1) [1905] 3 L. B. R. 75. 

<2) [1917] 0 L. B. R. 60=42 I. C. 161=10 
Bur. L. T. 123. 


culpable • homicide not amounting to 
murder. This was a verdict under S. 804^ 
Indian Penal Code, but as that section 
embraces a more severe and a less severe 
portion, the Judge very properly ques¬ 
tioned them as to which part their 
verdict came under. There then ensued 
the following dialogue : 

Q.—Of that there are two degrees 
under S. 304, Indian Penal Code. Do 
you find that he intended, to cause bodily 
injury likely to cause death, or that his 
act was done with the knowledge that 
be was likely to cause death ? 

A.—No. We find that he caused 
injury without justification, which he 
did not expect would cause death. 

Q.—Is that not inconsistent with your 
verdict as stated above ? 

A.—Ho did not expect the man would 
die. That is what we mean. 

Q.—Then you think he did not know 
that his act was likely to cause death ? 

A.—Ho did not know. 

Q.—Then how did you make out that 
his act amounted to culpable homicide 
not amounting to murder ? What is your 
verdict ? Are you not mixing up expecta* 
tion with intention ? 

A.—We think accused caused a wound 
by which he did nob intend to kill the 
deceased. 

Q.— Quite so. Then it is not murder, 
but what exactly do you mean ? 

A.—That he intended to cause griev¬ 
ous hurt to the man. 

Q.—Then you mean that he did not 
even know that this heavy blow was 
likely to cause death ? 

A.—Our opinion is that the implement 
which ho used was not one which would 
be likely to cause death. As a jury wo 
would like the Judge to read to us the 
Burma Ruling referred to in the sum¬ 
ming up. 

The Judge read from Nga Khaa v. 
Emperor (3) from “In our judgment’’ 
to “ nature to ca\Jse death,” which he 
had read in the summing \ip to the jury. 
On this the jury retired and after a con- 
sidoi'able interval returned a unanimous 
verdict of guilty under S. 303, which the 
Judge accepted. 

For the accused it is ai’gued that 
though the first question put was within 
tl-u3 province of the Judge under S. 303, 
Criminal P. G., the verdict was clearly 
and irrevocably one of not guilty of 

(3) A. 1. R. 1921 L. B. 1=11 L. B. R. 11-5, 



70 Rangoon King-Emperoh v. Nga 

murder, and that as soon as the Judge 
ascertained under-wliich part of S. cO-i 
Indian Penal Code, their verdict fell, he 
should have stopped, and that his 
reading a passage from a judgment in 
another case with entirely different 
facts amounted to a misdirection which 
entirely vitiated the trial. On the first 
part of bis argument stiK>ng reliance is 
placed on the case of Q.-E. v. Chnnilal 
Vithnl in Katanlal's Unreported Criminal 
Cases, page 082. From the judgments 
both of Parsons, J., and Ranado, J., they 
held that the Judge having accepted 
tlie verdict of Die majoriy of a jury 
could not afterwards accept a second 
and inconsistent verdict. They distin- 
guisli the ca«e froui that of v. 

Sustiravi Mamlnl (l). While expressing 
no opinion whether in Die circumstances 
of the ca«o the decision was right in 
Chunilal's case, it is clearly distinguish¬ 
able from tlio present. Until tlio jury 
intima'ed under which part of 8. • 04, 
Indian Penal Code, their verdict fell, it 
would not in fact be accepted and recor¬ 
ded. It was incoinpleto. And if their 
suhserpiont answers (o projier questions 
addressed to tho jury show that they 
have arrived at no unanimous verdict 
under S. Ii04, Indian Penal Code, at all, 
it is tlio duty of the Court to send them 
hack for fnrtlier consideration. 

Admittedly, the first question jiut to 
tho jury was perfectly proper. And it 
is clear that tlie negative answer given 
showed tliat they liad not come to a 
verdict under S. tOI, Indian Penal Code, 
at all. In these circumstances tho Judge 
was justitifd in juitling tho further 
questions to see if tliey meant, as some 
of their answers indicated, a vordict 
under Indian Penal Code, of volun¬ 
tarily causing grievous hurt. Onco the 
jury answered “ Ko " t«> tho lirst ques¬ 
tion ])ut to them, I am of opinion that 
tlie Court could not accept tho first 
verdict wdiich was nullified by tliat 
answer. If it was so nullilicd, as they 
b;ul not ai’iived at a decision, it was 
riglit tl;;it llioy slionld relirc and furtlier 
cotisidcr tlieii’ verdict. It is immaterial 
(iiat f lieir subsorpiont answers seem to 
point to somntliing less than murder. 
Jf flio iiiip-rfoct vordict wbicb they 
returned is shown l)y Dieir first answer 
not to have boon intended, then there 
was !io verdict w’bicli (lio Court could 

( 1 ) Vl wTll Or. 1. ' 
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accept and the jury were at liberty to 
consider afresh. 

And here it is. necessary to consider 
the further ]joint urged for the accused, 
viz., that in reading the jiassage from 
Nga Khan’s case {'c) the learned 'Judge 
erred so seriously as to amount to a 
misdirection. There is no pi'ohihition 
in law so far as 1 know forbidding a 
Judge to read to a jury in his charge 
from a judgment. In practice it is not! 
desirable to refer and read from severall 
law reports as it may have the effect; 
of confusing the minds of laymen. But 
in explaining the dividing line between 
murder and culpable homicide not 
amounting to murder Judges have fre¬ 
quently read, in their charges, a pas¬ 
sage from some well-known jtidgmenfc 
such as Melville, J., in E€g’v.Govi7ida (5) 
or Sir Charles Fox in Skive Bin’s case (G) 
as accurately illustrating the distinction. 
In so doing they arc acting very pro¬ 
perly, In reading from the decision in 
N(/d Khan’s CB.SG (o), in his summing up, 
and explaining tho law, the learned 
Judge was rightly drawing tho jury’s 
attention that they were nob merely to 
confine their attention to the fact that 
only one blow was struck or to the 
nature and weight of the weapon. The 
passage : 

In our judgment it would be most uns.ifeto 
suggest th.it in all cases where death is caused 
by a single blow from a hollow bamboo, tho 
ofTence is not murder, i. e., that the solo criterion 
is tho nature of tho weapon used. The size and 
tho Wright c£ tho stick, tho manner in which 
it is used and the actual injuries caused by the 
blow must all be considered. 

was perfectly relevant and is perfectly 
good law. 1 think that tho learned 
Judge sliould have stopped there as the 
next sentence ajiplied to tho facts of that 
ca*^o : 

Hero the injury was so severe and uncommon 
and tho force nsed must have been so terrific 
that wo are of opinion that tho oilciico fell Under 
S. 300. thirdly, Indian Penal Code, i. e., that he 
intciidL-d to cause injury siillicient in tho ordi¬ 
nary cour.se of nature to cause death. 

But wliilo this sentence may have been 
irrelevant 1 cannot conceive how a jury 
could ho misled by tho fact that in 
another case whore the injury was so 
severe and uncominon, and tho force used 
so terrific, the accused was foimd guilty 
of murder. 

For these reasons I am of opinion that 
tho learned Judge wa<^ justi fied in accept- 

(.0) llsTiiJ rijoiii. nT'-i. 

(0) [1H0.5J a L. P. R. 122. 
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iDg the verdict of the jury of guilty 
under S. 303, Indian Penal Code, and in 
treating the prior verdict as nullified by 
the jury’s first answer to the Judge’s 
question. 

Heald. J.— I agree with the learned 
Chief Justice in his answer to the refer¬ 
ence. The accused, who was a convict 
serving a sentence of transportation for 
life, was charged with having murdered 
another convict; and S. 303 of the Indian 
Penal Code says that whoever, being 
under sentence of transportation for life, 
commits murder, shall be punished with 
death. 

On a charge under that section it was 
open to the jury to find that the accused 
was not guilty of murder, but was guilty 
of one or other of the two forms of 
culpable homicide not amounting to 
murder which are specified in S. oOl of 
the Code, or of some minor oflence. If 
they had so found the Judge would have 
been bound to record their verdict and 
to pass sentence accordingly. But the 
jury did not say to which of the two 
kinds of culpable homicide not amounting 
to murder their finding of “guilty of 
culpable homicide not amounting to 
murder” was intended to refer, and there¬ 
fore, their finding was incomplete and 
could not be recorded as a verdict and 
the Judge was bound to ask them such 
questions as might be necessary to ascer- 
ain what their verdict was. Accord- 
ingly, he informed the jury that there 
are two degrees of the offence of culpable 
homicide not amounting to murder, and 
asked them whether they found that the 
accused intended to cause bodily injury 
which was likely to cause death, or that 
t»i8act was done with the knowledge 
that he was likely to cause death. Their 
answei that they found that ho caused 
injury without justification, but did not 
xpecfc that that injury would caiise 
®^^W 0 d that they had not under- 
00 the law on the subject of murder 
culpable homicide nob amounting to 
ur er since expectation of death is not 
©cessary ingredient in either offence. 

murder if death is 
If et by an act done with the intention 

injury which is in fact 
®i®ut in the ordinary course of nature 

did ^©ath, even if the person who 

fchftf actual expectation 

uat death would be the result of his 

» un similarly, it may be culpable 
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homicide not amounting to murder if 
death is caused by doing an act with the 
intention of causing such bodily injury 
as is in fact likely to cause death, but; 
not with the intention of causing such, 
bodily injury as is sufficient in the ordi¬ 
nary course of nature to cause death, 
even if the person who did the act had 

no expectation that death would be 
caused. 

It being thus clear that the jury had 
not understood the law, and that fact 
having been disclosed by questions which 
the Judge was bound to put to the jury, 
the Judge was entitled to ask tha jury 
such further questions, whero necessary, 
to ascertain what their verdict rtally 
w’as. To those questions the jury replied 
that they found that the accused did nob 
expect that the man would die, that he 
did not know that his act was likely to 
cause death, that he did not intend to 
kill the deceased, and that he intended 
to cause grievous hurt. These answers 
showed that the jury had nob directed 
their minds to the fact that it is not an 
essential ingredient of murder or culpable 
homicide not amounting to murder that 
there should be an expectation of death, 
or knowledge that the act was likely to 
cause death, or an intention to kill. 

Every man who kills another neces¬ 
sarily causes grievous hurt and in most 
cases Intends to cause grievous hurt and 
the question which the jury had to 
decide in this case w'as not whether or 
nob the accused intended to cause griev¬ 
ous hurt, but whether the hurt which 
he intended to cause went beyond griev¬ 
ous hurt, that is to say, whether the 
hurt which he intended to cause was 
merely grievous hurt or was such bodily 
injury as was likely to cause death or 
such bodily injury as was sufficient in. 
the ordinary course of nature to cause 
death. To that question these answers 
of the jury were no answer, and their 
answers showed that their finding w’as 
no verdict whether on a charge of murder 
or on a charge of culpal)le homicide nob 
amounting to murder. But in answer to 
a further question by the Judge the jury 
said that they found tliat the implement 
which the accused used was nob one 
whicli w’ould be likely to cause death. 
On that finding they would ho entitled, 
if they wore so minded, to infer that (lie 
accused did not act with the intention of 
causing such bodily injury as was either 


King. Emperor v. Nga Tin Gti (Heald, J.) 



Rangoon 

sufficient in the ordinary course of nature 
to cause death, or was likely to cause 
death, or with the knowledge that he 
was likely by his act to cause death but 
before drawing any of those inferences 
tlaey desired to have their memories 
Tefrcshed by tlie reading of a passage 
from a decision of a Beucb of the Chief 
Court which the Judge had read to them 
in his charge. 

The learned advocate who appears for 
the accused suggests that the reading of 
the official reports of other cases to the 
jury by tlie Judge amounts to misdirec¬ 
tion, but I agree with the learned Chief 
Justice that in this case such reading 
did not amount to misdirection. The 
jury were evidently in doubt as to what 
inference they should draw from the 
weapon used. That was a matter which 
was in their own discretion, hut they 
were entitled to ask the Judge for 
guidance or, as they did, for a repetition 
of the guidance which he had given to 
thorn in his charge. The effect of the 
passage which the learned Judge read 
was that tlio ciiteriou of intention sliould 
ho not merely the weapon used, hut its 
sl/.Q and weight, the manner in which it 
was used, and the actual injuries caused ; 
and that in a case where the injury 
caused was severe and uncommon, and 
the force used was terrific, an intention 
to catise injury sufficient in the ordinary 
cour.se of nature to cause death miglit he 
presumed. 

After the reading of tliat passage the 
jury asked for permission to retire for 
further consideration, and as their first 
finding was not a finding which could be 
recorded as a verdict, and as the answers 
1o tho fpiestions wliich the Judge was 
Ijound to put showed that it was based 
on a niistakon view of the law and was 
thrneforo a mistaken finding. 1 am of 
opinion tliat tl)e Judge was right in 
giving them that i)-*rmission: arid was 
also right in accepting the verdict which 
they suhseipiently gave. As that verdict 
was cl'-ar and unaiiihiguous, the Judge 
liad no power to asic any furtlier fjues- 
tions ar)fl tluu'ofore tliat verdict was 
final : and as it was unanimous, tlic Judge 
was liouud to accept it and pass sentence 
accordingly, just .as lie would have been 
hound to acce])t the fir.st finding, if it Imd 
been a finding which could have been 
recorded us a verdict. In view of the 
fact that it was not .such a finding, and 
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that as a result of questions which the 
Judge was bound to put it was found to 
be no verdict either on a charge of 
murder or on a charge of culpable 
homicide not amounting to murder, both 
Judge and jury were, in my opinion, 
entitled to regard it as no verdict and 
the jury were entitled to deliver their 
vei'dict after .such further consideration 
as they needed. 

For these reasons I agree with the 
learned Chief Justice that there was no 
misdirection and that the verdict of 
guilty of murder under S. 303 of the 
Indian Penal Code was a verdict which 
the Judge was bound to accept. 

Chari, J. —I concur. 

Reference answered. 
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CAnR, J. 

U Anu(j Din and others —Petitioners. 

V. 

Ma Nrjwe I —Opposite Party. 

Civil Eovision No. 252 of 1925, Decided 
on 14th May 1926, from the order of the 
Dist. J., Yemathin, in C. M. No. 97 of 
1925. 

Civil P. C.. O. 33, li, C —Questions which will' 
he questions in issue in the proposed suit arc not 
to he tried. 

Questions which will ultimately be questions 
ill issue iu tlie suit, should permission to insti¬ 
tute one bo granted, are not to be tried before 
granting such permission in proceediuc under 
P. C : l‘)ly P. 11. C. C. 232. Diss. Jrom ; 40 Cal. 
ijol.FolL [P73. C 1] 

Anhlcsria —for Petitioners. 

Gantjuli —for Opposite Pp.,rty. 

Judgment. — The respondent, Ma 
Ngwe 1, applied to the District Court of 
Yamcthin for permission to sue as a 
pauper. After taking evidence as to 
paujierisim under P. 6 of O. 38, the Dis¬ 
trict Judge granted her application. The 
present petitioners, who are some of the 
respondents in Ma Ngwe I’s application, 
apply for revision of the order granting 
permission. ^Vhen leading evidence as to 
panjierism tlie petitioners had led also 
evidence to show that the respondent 
had no good cause of action in the suit. 
The District Judge refused to consider 
any evidence on tliis point other than 
the statement of Ma Ngwe 1 herself. 

The fii’st ground of this application for 
revision is that this refusal was wrong. 
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In my opinion the District Judge was 
clearly right. R. 6 allows only evidence 
as to pauperism and the whole of O. 33, 
seems to mo to contemplate that ques¬ 
tions, which will ultimately be questions 
in issue in the suit, should permission 
to institute one be granted, are not to 
be tried before granting such permission. 

This view was taken by a Bench of 
the Calcutta High Court in Jogendva, 
Narayan Roy v. Diirga Charan Giiha 
ThaJiuvta, (l). The contrary view was 
taken by a Bench of the Patna High 
Court in Charu Sila Dasi v. Haran Chan- 
•^ra ^ulcherjee (2). I agree entirely with 
the decision of the Calcutta Bench which 
seems to me to be fully borne out by the 
wording of O. 33. 

A second ground is that even on the 
•statement of Ma Ngwe I herself she had 
no good cause of action. I am unable to 
find in her statement any admission 
whicli throws doubt on the genuineness 
of her claim. 

This application is dismissed with costs ; 
^advocate s fee, live gold mohurs. 

_ Application dismissed. 

(1) [1919] 46 Cal. G5l=52 I. C. GIO. 

(■2) [1919] P. H. C. C. 232=50 I. C. 520. 
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Maung Ba, J. 

Po Nyein —Apiilicant. 

V. 

Il'ika Singh and others —Respondents. 

Criminal Revision No. 1192-B of 1926, 
Decided on 23rd November 1926, from 
the order of the 4th Addl. Mag., Ma-ubin, 
in Criminal Regular Trial No. IS of 




Criminal P. C., Ss. 205 atid lii'2~~l’crsonal 

tendance excused — Personal attendance for 

viaUimj statement under S. 342 is not neccs- 
sary. 

^\ here personal attendance of the accused ha^ 
been excused under S. 205. there should be no 
oojection to allowing them to leave it to their 

Pleader to make statements under S. 312. if any, 

hsTialf and this personal attendance 
•saouia not be insisted upon. [P 73 C 2] 

E. Manng (1)—for liespondonts. 

Maung Ba, J. —This reference was 
niacle by the District Magistrate, Ma- 
^in, in a case whore two purdah women 
■jvere being tried before tlie 4bh Addi- 
iionjfl Magistrate, Ma-ubin. 


At the commencement of the trial the 
learned 4th Additional Magistrate under 
the provisions of S. 205. Code of Criminal 
Procedure, dispensed with their personal 
attendance and permitted them to appear 
by pleader. But when the time arrived 
for their examination under S. 342 he 
was apparently of the opinion that he 
had no longer any power to dispense with 
their personal appearance and that they 
should appear in person. He called upon 
pleader to show him the law if 
his view was not correct. The pleader 
does not appear to have done so. Attempts 
were, however, made unsuccessfully to 
get the case transferred to another Magis¬ 
trate. The Magistrate then insisted upon 
the women appearing in jrerson and even 
issued a bailable warrant against one of 
them. Consequently, they made an ap- 
licatioD to the District Magistrate to re¬ 
vise the Magistrate's order. The learned 
District Magistrate was of opinion that 
the Magistrate’s view was incorrect and 
that the personal attendance of the wo¬ 
men should not bo insisted upon. 

I agree with the learned District 
Magistrate. The women could be per¬ 
mitted to answer the examination through 
their pleader. S. 342 has to my mind 
been enacted to safeguard the interests of 
accused persons. The Legislature con- 
tem])]ates that they should always got an 
opportunity of explaining any circum¬ 
stances tliat may appear against them. 
So a duty has been imposed upon criminal 
Courts to examine the accused. At the 
same time it must bo rcmeml>ered that 
the accused is not bound to make a state¬ 
ment. He is at liberty to refuse to make 
any statement. So there slioiild 1)0 no 
objection to allowing tlio women to leave 
it to their pleader to make such state¬ 
ments. if any, on their behalf. This 
would not in any svay prejudice them. 
Under sul)-S. (2) of S. 3GG the Court 
need not require them to appear in jior- 
son to hoar jvidgtnent delivered except 
where tlie judgment would bo one of con¬ 
viction accomiianiej by a sentence of im¬ 
prisonment. So it would seem that the 
benefit of S. 205 might be e.xtended 
throughout the trial except in the parti¬ 
cular case above mentioned. 

The proceedings will now he returned 
with the above remarks. 

Order accordingly. 
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Manuij Ilt 'ni Gyaw —Petitioner. 

V, 

Maung Po Sein and anothe) —Respon¬ 
dents. 

Gnminal Revision Ko. 2'B of 1926, 

Decided on 28th May 1926, from the 

order of the Dist. Mai^., Myungmya in 

Criminal Regular Trial Ko. 4 of 1925. 

(rt) Crhninal P. C., Ss. 135 and 
Court Jias power to interfere wiih rtii order of 
diichariie af the instance 0 } private pro'^ecutor. 

High Court has full power to revi-;e an order 
of diseh.irgo at the in>t.ince of a private pro* 
isccutor. Hut the Court, iu consideriug whether 
to ic.terferc or not. is bound to have regard to the 
fact that it' interference may jiot work injustice 
to accused upon the grotind of persecution aud 
w.iiit of finality, anil, in the event of its comirg 
t<> a conclusion tint the proceedings were takea 
with a vi«'W to furthering either of thc?e objects 
to the o'cclU'ion of other tnaiters proper for it to 
consider, the High Court would refuse such an 
applic.ilion ; 2 3H ; 2 All. 44S ; 11 C. A. J . 

113 and 3t> Cnl. U'Jl, Rel. on. [P 70 C IJ 

(/;) Criin'nal P. 203 and 210— .^faijis- 

trale /la-i dif^ctelion to u'eiijh probabilities of civ* 
denee and decide whether there is priina facie 
case aijailist the aecnscd'—ln case of dvubl he 
mit>t not rely on his opinion. 

A Magistrate is competent to consider the 
credibility and weigh the probabilities of the evi* 
donee. If lie finds that there is uo prinia facie 
case against the accused he should discliarge 
him. Butin a in ittor of reasonable doubt, ho 
niu.->t not rely upon his own opiujon ; in fact, he 
inii't not encroich upou tlie functions of a 
Court of trial. 

Furthermore, he must beep before him the 
question whfth.r tliere are fairgrounds for cou* 
rludiiig that the accvi'cd is guilty upou the evi* 
(Unce. Jn other words, where there i.s a priraa, 
i.odu case, upon evidence reasonably credible by 
(amrt of trial, he should coiiiiuit. 

In all cases, wlietlu.T a Magistrate discharges 
or coininils, ha should give his reasons lor so 
doing, anil it will be piopi-i* to consider tlieso 
ri-i''uns wln n di ' idiiig wlii.-lhcr ho has exercised 
his ili.'.crelioti correctiv, C'U'C law discussed. 

[P 7H C 2] 

(c) Kridenrc .ict, .S'. Ib’i — Critninal P. C'., 

ti. ll'2. 

The provisions of S. lb> cannot bi; used in 
c<.nlr.iviiitii.n of S. Ib2 of llic Criminal Pro¬ 
cedure U«;lle. ll* 7'J C 2j 

MclJonm’U —for PotiLionel*. 

Pale! ami Jialttnnn - ioi‘ Rospomlonts. 

Otter, J.—'i’liis is an apiilical-ion (or 
flio rcvi'ioii lit an onlor ot tlio District 
Mapi'fraUi of Myaungmya. dated Iho 
5l,li l>(.‘C<:iiil»or j:>25, ordering tlio dis* 
cliai ge of I he I wo ro'-liondenls. 

riie j (‘( ilioner is a man callod ^[aung 
Jilin (lyaw, ami Ite was reproscnl oil in 


this Court by Mr. T. P. R. McDonnell,. 
By his petition it was asked that the 
order of discharge bo set aside and the 
District Magistrate directed to commit 
the respondents to the Sessions for trial 
upon a charge under S. b02 of the Indian 
Penal Code. The proceedings in the case 
under revision and a number of connected 
cases were called for by an order of this 
Court, dated the 6th of January 1926.. 
The two respondents wore represented 
before mo by Mr. Patel and Mr. Rahman, 
respectively, and a preliminary point 
was taken by them that this Court baa 
no power to deal with the application 
upon the ground that it is an application 
for revision of an order of discharge 
made at the instance of a private in¬ 
dividual. 

Learned counsel on behalf of the 
applicant is privately instructed and does 
not act in any way under the instruc¬ 
tions of the Public Prosecutor. Section 
417 of tho Criminal Procedure Code, 
which gives power to tho Public Pro¬ 
secutor to present an appeal to the High 
Court from an original or ajipollate 
order of acquittal, was cited to me, 
together with S. 493 of the same Code. 
It is to bo observed that S. 417 of the 
Criminal Procedure Code applies only to 
appeals from orders of acquittal. It is 
perfectly true that by S. 493 of the 
Criminal Procedure Code it is provided 
that, if a private person instructs a 
pleader to prosecute any person in any 
Go'irt, the Public Prosecutor shall con¬ 
duct the prosecution and tho pleader so 
instructed shall act therein under his 
directions. 

It is hardly necessary to point out 
that this is an appeal and not a pro¬ 
secution, and 1 observe tliat liy S. 405 of 
tho Criminal Procedure Code any Magis¬ 
trate may grant permission for a pro¬ 
secution to ho conduct(?d by any person 
other tlian an ofheor of jioliee below a 
rank to ho i»rescrihed by tho Ijocal Gov¬ 
ernment; and, further, tluit any person 
conducting a prosecution may do so per¬ 
sonally or by a pleader. If any per¬ 
mission is required from mo for the 
conduct of this appeal or application by 
comisol on iMhalf of tho petitioner, I 
grant sncli permission, 

itseeiii.sto mo to ho clear, however*- 
that such an application as this may be 
undertaken by this Court at the instance 
of a ]^ri^•af.u indiviilnal. 16 is to be 
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observed that the powers given by 
Ss. 435 and 439 of the Code of Criminal 
Procedure to this Court are extremely 
wide. By S. 435 of the Criminal Pro¬ 
cedure Code the High Court 
in;\y call for and examine the record of any 
proceeding before any inferior criminal Court 

.for the purpose of satisfying itself 

.... as to the correctness, legality or 
propriety of any finding, sentence or order re-- 
corded or passed • « « « 

Section 439 of the Criminal Procedure 

Code says: 

In the case of any proceedings the record of 
which has been called for by itself or which has 
been reported for orders, or which otherwise 
come to its knowledge, the Efigh Court may, in 
its discretion, exercise any of the powers con¬ 
ferred on a Court of appeal by Ss. 423, 426, 427 
and 428 . 

So far as I can see, the only fetters 
upon the power of this Court rinder 
these two sections are that no order shall 
be made to the prejudice of an accused 
unless he has had an opportunity of 
being heard, and that nothing shall bo 
deemed to authorize this Court to con¬ 
vert a finding of acquittal into one of 
conviction. 

Pour cases were cited to me by learned 
counsel for the applicant, and I will 
shortly deal with them in order of date. 

(0 In the matter of Aarokiam (1). 
That was' a decision of a Bench under 
the corresponding S. 297 of the Criminal 
Procedure Code of 1872. 

That section provided that, where it 
appeared to the High Court that there 
has been a material error in any judicial 
proceeding of any Court subordinate to 
it, it should pass such judgment, sentence 
or order thereon as it thought fit. It 
■would be observed that these words do 
not appear in S. 439 of the Code of Cri¬ 
minal Procedure. 

That case was an application for the 
revision of an order of acquittal. In the 
course of his judgment Innes, Officiating 
Chief Justice, said: 

It eeems very obvious from the language of 
8. 25>7 of the Criminal Procedure Code that the 
High Court may exercise its powers of revision 
upon iDformatioD in whatever way received, and 
consequently upon the petition, as in the present 
case, of a private person occupying the position 
of a complainant in the case in which revision 
is sought. 

{ii) In the matter of the Petition of 
Sukbo V. Durga Prasnd (2). That was also 
an acquittal case and "was a decision of 


(1) [1878] 2 Mad. 38. 

(2) [1879] 2 All. 448. 


Mr. Justice Straight. The head-note- 
runs as follows: 

A private prosecutor can move the High, 
Court, in the case of an acquittal, to exercise its 
powers of revision under S. 297 of Act 10 of 1872, 

{Hi) Damoo Sahti v. Jitao Dnsadh (3). 
was also an acquittal case, and a Bench 
decision, involving the setting aside, at 
the instance of a private pro9bcutor, of 
an order of acquittal. 

(iv) /. & F. Graham & Co. v. H. C. FAsey 
(4). That was an application made by 
the complainants in the case to have an 
order of acquittal of the accused con¬ 
sidered and set aside. The Local Gov¬ 
ernment had refused to order an appeal 
against the acquittal. Fox, Chief Judge,- 
in his judgment, said that it has been 
urged that, notwithstanding this refusal, 
“ this Court has power to consider the- 
case in its revisional jurisdiction. This 
is so.” The Court, however, refused to 
interfere with the order of acquittal 
ujjon the merits of the case. 

I must refer to a case where a contrary 
opinion is expressed, I only do so be¬ 
cause it is cited in Sohoni’s Code of 
Criminal Procedure in several passages. 

(v) Thandavan v. Peri anna (5).—That 
was an application for revision of an 
order of acquittal. In the judgment of 

the Bench the following passage appears : 

The present is, however, the case of a private 
prosecutor seeking to put the Court in motion 
to revise an acquittal deliberately arrived at by 
the Sessions .Tudge concurring with the assessors. 
An appeal against an acquittal by "’ay of revi¬ 
sion is. in our opinion, not contemplated by the 
Code, and it should, we think, ou public grounds, 
be discouraged. 

It will be readily seen that this i ro- 
nouncement is equivocal, and I attach 
no importance to it. There is abundant 
authority in favour of the proposition 
contended for by the applicant, and I 
need only refer to two cases noted at 
page 9G:1 of the 11th Edition of Sohoni's 
Code of Criminal Procedure, viz. ; 

(0 In Rakhal Das Hoy v. Kadash 
Bann (G) Jenkins, Chief Judge, made an 
order for revision of an acquittal at the 
instance of a private prosecutor; and 

{a) in Malik Pratah Singh v. Khan 
Mahcnied (7) an order was made for the 

( 3 ) flOlG] 20 C. \V. N. 802 = 1 Pat. L. J. 204 = 

37 I. C. 5LU=2 P. L. \V. 409. 

( 4 ) [ 1010 ] 9 Bur. L. T. 47=32 I. C. 083=8 

I^. B. R. 3.50. 

(5) [IHOI] 11 Mad. 303. 

(0) flOLOj 11 C. L. J. 113=,5 I. C. 721. 

(7) [1900] 30 Cal.‘)')4=3 I. C. 861 = 13 C. \V. 

N. 1221. 
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revision of an order of discharge, appar¬ 
ently at the instance of a private pro¬ 
secutor. 

This is an important case and a large 
number of authorities upon the point 
were examined in the judgment. 

It seems to me that it is unquestion¬ 
able that Ahe preponderance of authority 
is in favour of the proposition that this 
Cotirb may revise orders of acquittal at 
the instance of a private prosecutor. It 
seems co me that, in tlio case of orders 
of discharge, this Court must possess no 
less powers. An order of discharge is 
not a final order, and the ofl’ence against 
an accused person who has been dis¬ 
charged may be further inquired into by 
a Magistrate upon further evidence if it 
be fortlicoming- 1 have no doubt, tbere- 
ifore, that this Court has full power to 
jrevise an order of discharge at the in¬ 
stance of a private prosecutor. 

It was suggested to mo that such a 
power would work injustice to accused 
persons upon tlie ground of persecution 
and want of finality. I need hardly 
jpnint out that this Court, in considering 
'Whether to interfere or not, is hound to 
have regard to ])oth these matters, and, 
|in the event of its coming to a conclu¬ 
sion that llio proceedings were taken 
with a view to furthering either of tliese 
objects to the exclusion of other matters 
jprojter for it to consider, this Court 
* would refuse such an apjdication. 

No ai>p« al lies against an order of dis¬ 
charge, and it seems to mo that it would 
1)0 unjust to deny to a i)rivate ))ro3ecutor 
i)u; right to have an order of discharge 
revised, wlicro such order has been made 
iniju-operly. 

The uext qnes(ior> 1 must ask myself 
is ; wliat grounds does this Court 

act ill siicli cases ? 

In considering this question it seems 
tOt mo ncces'arv first to consider wliat 
are tlie prim.iples to lie api)lied hy }ilagis- 
trat -s in tliC'O cases. Tiio sections of tlie 
Criminal P. C., which deal witli the 
maltcr. arc Ss. JO!) and 210. Tjio 
inatorial portions of these sections are as 
follows : 

s... iio;i 20'!.—(0 When the cvklcnco u-ferrud 
U. i!j H. -,ub*S<. (1) (:j). has boon t.ik.jii. 

aii i )ir b.i-. (if iK-c'i.ssiiry) oxainiiicd the :ic»njse(l 
ImT 'll'.- iair|><jsu of i-nablinfj liiiii l'> e.'iiilain any 
cir. uiM'l.uiC! ' api't-ariiig in tlie cviclcuce again>t 
him, . ii'.li .-'hall, if he lii.ds th.it 

fln rc are not Millicieut ■’(•olinds for coininittiiig 
til- a---ii d pei'-sjii for trial, iecoi<l liis iva-^ojis 
at.'I di charge him, unless it apiiears to tlie 
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JIagistrate that such person should be tried 
before hiniself or some other Magistrate, iu 
which case be shall proceed accordingly. 

(2) Nothing in this section shall be deemed 
to prevent a Magistrate from discharging the 
accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, 
lie considers the charge to be groundless. 

Section '210.—(1) When, upon such evideuce 
being taken and such examination (if any) being 
made, the Jlagistrate is satisfied that there 
are sufficient grounds for committing the ac¬ 
cused for trial, he shall frame a charge under 
his hand declaring with what ofience the ac¬ 
cused is charged. 

It is to be observed that in the event 
of a Magistrate finding that there are 
not sufficient grounds for committal, he 
is bound to discharge. A mass of 
authority dealing with the duty of a 
Magistrate in such cases has been quoted 
before me, and I will endeavour to deal 
with some of those most relied on by 
the learned advocates on both sides. 

It must, however, be observed that 
every case must bo decided upon its own 
particular facts, and it would be unwise, 
oven if it were possible, to lay down 
any inflexible rule to govern all cases. 

For convenience I will examine the 
cases decided in each High Court of 
India separately and in order of date. 

Allahabad. —In re the Petition of 
Kah/an Si7i(jh (8\ This was a case 
muc.h relied upon by the respondents 
and tlje head-note accurately states the 
effect of tl)c judgment of Mr. Justice 
Blair. It is as follows : 

A inquiring into it case triable by 

the Court of Se^^ions is not bound to commit 
t>iinply because the evidence for the prosecution, 
if believed, discloses a case against the 
accused, but he is competent to consider the 
reliability of i.uch evidence and to discharge 
the accused if he finds it untrustworthy. 

Fattn V. Futtu (9).—Part of the head- 
note runs : 

A Magistrate ought rather to leave the deci¬ 
sion tliercof, (i. e., question of discharge cr 
committal) to the Court of Sessions than to 
make an order of discharge because iu his opi¬ 
nion the accused ought to have the benefit of 
the doubt. 

This was a Bench case and Knox, J., 
said : 

Again and again, in the course of what this 
Magistrate, too, terms a judgment, he placed on 
record Words uhich show that throughout ho 
was uot coii>iderii g niorely whether or not there 
Were sulhcient grounds for cominittiiig the 
aeeustcl for trial ; he was not applying his mind 
really as to whether th>?iv was or was not suffi¬ 
cient evidence tr reasonable ground for suspi- 

('<) fl-sHU] 21 All. 2Go=(ly0iJ) A. W. N. Gl. 

(It) [1‘JOl] -JG All. 5131=1 A.L. J. 2a2=(1004) 
A. W. N. 1*25. 
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cion. He was taking upon hirbsslf the func* 
tions of determining whether the accused was 
innocent or guilty. 

The latter case was much relied upon 
by the applicant on whose behalf it was 
contended that the Magistrate had 
adopted a precisely similar attitude in 
the present case. • 

Het Bam v. Ganga Sakai (10).—Mr. 
Justice Knox here said that the Magis¬ 
trate had criticized the evidence with 
minuteness and that this was wrong. 

This case was also relied upon by the 
applicant. 

Mukammnd Abdul Uadi v. Baldeo 
Sakai (11).—This was a single Judge 
decision relied upon by the respondent 
and the following passage was quoted : 

If the Magistrate after hearing the defence 
witnessess comes to the conclusion that their 
evidence rebuts that produced for the prosecu¬ 
tion or renders it so incredible or unreliable that 
a conviction will not follow, he may act upon 
his opinion and pass an order of discharge. 

I would point out that this case seems 
of little value so far as the respondents 
are concerned. So far from approving 
the evidence of the respondents the 
Magistrate rejected it. 

Bombay. — Queen'Empress v. Namdev 
Satvaji. (12) The applicant relies on two 
dicta of West, J. He said : 

What arc ‘ sufficient grounds for committing’ 
is not in any way defined, but it is manifest that 
they are not identical with grounds for con¬ 
victing ; 

and also : 

The Magistrate ought to commit wheu the 
evidence is enough to put the party ou his 
trial. 

Emperor V. Varjiva7idas {13). —In this 
case Mr. Justice Crowe said at page 89 
of the report : 

The weighing of their testimonies with regard 
to improbabilities and apparent discrepancies is 
more properly a function of the Court having 

jurisdiction to try the case. It is his 

duty to commit when the evidence for ^-he pro¬ 
secution is sufficient to make out a prima facie 
case against the accused, and he exercises .a 
wrong discretion if he takes upon himself to 
discharge an accused in the face of evidence 
which might justify a conviction. 

OAliCUTTA .—Harbans Singh v. Fakir 
Das (14).— A Bench case and in the 
course of the judgment this passage 
appears : 

He (the Sessions Judge who had set aside an 
order of discharge) seems to think that where 

(10) [1918] 40 All. 615=46 I. C. -290=10 A. L. 

J. 480. 

(11) A. I. R. 1922 All. 168=44 All. 57. 

(12) [1887J 11 Bom. 372. 

(13) [1903] 27 Bom. 84=4 Bom. L. R. 779. 

(14) [1902] 7 C. W. N. 77. 


there is any evidence at all regarding the com¬ 
mitment of au offence triable by the Court of 
Sessious, it is not for the Magistrate to consider 
whether that evidence is reliable or worthv of 
credit, but that the Magistrate is bound to com¬ 
mit the case so as to leave the matter for 
determination of . a superior Court. No doubt- 
the Magistrate in taking upon himself to deter¬ 
mine the value of evidence assumes a great res¬ 
ponsibility. but it seems to us that it is a- 
responsibility imposed upon him by the law. 

Later, I find that the Court was of 
opinion that among the considerations- 
proper to consider is whether it is 
pi’obable that a conviction would be 
arrived at. 

This case clearly conflicts with the- 
previous case I have referred to and also 
with the following case : 

Sheobux lla^n v. Empei'or (15).—In- 
this case, Harrington, J., said at page 839 : 

If the evidence is such that a Judge would 
have been bound to rule that there was uo evi¬ 
dence on which a jury could convict, theu .a 
committ.il ought not to be made. If there was 
any evidence which called for au answer, how¬ 
ever great the preponderance in favour of the 
prisoner might be, theu the committal was 
proper. 

It is to bo observed that this was an 
appeal against an order of committal. By 
S. 255 of the Criminal P. C. siich an order 
may only be quashed by this Court upon a 
point of law, and such an order could 
not be quashed upon tjie ground that the 
evidence was insuflicient or incredible. 
Different considerations therefore apply, 
and the opinion of Harrington, J., should 
be read in the light of these con¬ 
siderations. 

M\DR.\S .—National Bank of India, 
Eimited v. G. V- Kothandaravia Ohetti 
(16).—In this case, the Court expressed 
the opinion in the course of a lengthy 
judgment that. 

A Magistrate need not malco au order of com¬ 
mittal when the evidence adduced for the prose¬ 
cution is cleirly insufficient to justify the 
conviction of the accused <»r the prosecution 
evidence i.s clearly untru.stworthy, 

an 3 later. 

it is his duty to be satisfied whether there arc 
fair grounds for concluding that the .accus.ul is 
guilty so far as appears from the evidence put 
before the Court. 

In re Damappa Palai (17).—In the 
course of an order passed by lilr. Justice 
S. Aiyer ai)proving In re Bai Parvati (18) 

(15) [1001] 0 C. W. N. 829. 

(IG) [1913J ^I. \V. N. 728=21 I. C. 129=14 
M. B. T. 200. 

(17) [1914] 28 I. C. 741. 

(18) flOll] 35 Bom. 163=8 I. C. 031=12 Bom. 
L. R. 923. 
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he said : 

If the evidenca tendered for the prosecution 
appe ir-7 to the Magistrate to bo totally unworthy 
of credit he is entitled to discharge tho accused ; 

ai)d later ho approved of the opinion 
-expressed by Bakeweli, J., in National 
Bank of I^idia v. Kothandarama Chetti 

(10) above referred to. when be said : 

I do not tliiiik that it is possible to fix posi¬ 
tively the limits within which the Magistrate 
«hould exercise his discretion and prefer to 
express the rule negatively b%- saying that he 
must not in auy way encroach upon the func¬ 
tions of a jury. 

In rc Tirnmali Vandaija Thevar (19).— 
The head-note i*?: 

All that a Committing Magistrate dealing 
with a case has to do . . . . is see if a 

prima facie c.isc has been made out. bathe is not 
precluded from drawing reasonable inferences 
from f icts depO'Cd to by the prosecution witnesses 
where more than one inference can be drawn and 
to discharge tho accused where the evidence is 
unworthy of credit. 

And at tlie end of tho judgment I find 
the following : 

Wliat the Court has to sec is whether the 
eviiliMice is such as to render the case a fit one 
for tho jury h<;tween the conflicting probabilities 
or wln'tlier it clearly points to there being no 
prima facie ca^e for the accused to meet. In 
arriving at a du.-isiou the Cominittiiig Magis- 
tr.ite tntist have discretion and power to weigh 
th • fvidotjcc. 

'I'ho viows fixprcsse.l in tlie^o throe 
Aladras ca'^os snoiu to bo consistent, and 
also lo conform to principles of good 
sense. Thoy ai)pear to mo to lay down 
correct ruh^s for the guidance of Ma.gis- 


irates in these cases. The qm-stion in 
every ciis<3 s<?oms to mo to bo as to tlio 
amount of discrolion whicli may be 
oxerci'^cd l)y a Ma.uistrate in considering 
llio ovidenco called before him. 

If. was coTilondcd by the applicant that 
a Ma^islrale is bound to commit unless 
1)(3 properly comes to I lie conclusion that 
tho evi<lence is so imiiossibb*, or so radi¬ 
cally inipioliablo, (bat bo is bound to 
disregard if . Tlioro appears to nto lo bo 
no a illiorit a*-ivo reported decision which 


go'S as far as this. 

Ily tlio ro':])Ondonts, on the other hand, 
it was s'lggtjstcd that a Magistrale has a 
far wider discretion and may weigh tlm 
ovi'buic!:. consider tho proba))ilities and 
cOJiiiuit or discharge iii accordan;;o witli 
ills \ i(nvs as L'> tins value of sncli ovidenco. 

It is impossible to lay down any 
general nilo or rules which must bo 
ajpilied in rjvory case and it is oxtremcly 
dillicuilt to arrive at a formula which 
will 1) ! of assistance in all circumstanco?. 


U'P A. i. U. VJIJ. .Mad. n. 


But the general result of the cases I have 
referred to, and a large number of others 
(among them being Crown, v. Po Nyan 
(20), Tamhi v. KifiyEmperor (21) and 
Mahomed Moiditi v. King-Emperor (22) 
considered by me, may be expressed 
shortly as follows: 

(i) That a Magistrate is compefent to 
consider the credibility and weigh tho 
probabilities of tho evidence. 

That this is so appears to me to be 
clearly and reasonably contemplated by 
the statute; for, unless be has some such 
discretion as this, bis duty will only be 
to record the evidence and commit every 
accused person for trial. 

(ii) In this consideration his discretion 
is limited. 

In a matter of reasonable doubt, he 
must not rely upon his own opinion ; in 
fact, lie must not encroach upon the 
functions of a Court of trial. 

(iii) Furthermore, ho must keep before 
him the question whether there are fair 
grounds for concluding that tho accused 
is guilty upon the evidence. In other 
words, whare there is a prima facie case, 
upon evidence reasonably credible by a 
Court of trial, he should commit. 

In all cases where a Magistrate dis¬ 
charges or commits, he shouid give his 
reasons for so doing, and it will bo proper 
to consider those reasons when deciding 
wliothcr li) has exercised his discretion 
correctly. 

I have endeavoured to deal generally 
with tho position of Magi.strates in these 
ca'^es: it is now necessary to say whether 
the District Magistrate in the j)resent 
case lias properly exorcised liis discretion. 

The ovidenco in the present case was 
gone into both for tlie prosecution and 
for the defence at very great length. In 
view of tho decision I have come to upon 
the whole of tho matter I do not jiropose 
to deal witli that evidence at all. It 
seems to mo that were I to do so tlio 
hearing of tlio case before the Court of 
trial might bo prejudiced. It will bo 
snlhoient for mo to say that a man called 
U Po Th'*t di<*d under suspicious circum¬ 
stances and tho aliplicant, Htin Gyu,w, 
cliargcs the respondiuits with having 
poisoned him. Counter-charges of a 


(:iO) [luon 1 I.. B. R. :{4S. 

(21) flUlTl '» I.. B. R. :iOS=4G I. C. 817=12 
Bur. I.. T. 02. 

(22) A. 1. R. 11<21 Rung. 105=1 Rung. 520. 
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similar nature are made by the respon* 
•dents against the applicant. 

With regard to the decision of the 
learned District Magistrate he wrote a 
•detailed judgment in the course of which 
he reviewed the evidence in great detail. 
He rejected that called on behalf of the 
applicant but he appears to have had no 
•doubt at all that the evidence for the 
prosecution could not be accepted by 
him, I propose to say no more than 
this, that in my opinion he has gone too 
far. He seems to have usurped the 
functions of a Court of trial and took 
upon himself to reject the evidence as to 
the truth or falsity of which it seems to 
me impossible to say that there can be no 
reasonable doubt. There was at least a 
prima facie case and therefore in my 
view sufficient ground for committal. 

The matter, however, does not rest 
here so far as the evidence is concerned. 
I observe that the District Magistrate 
himself did not hear the evidence of the 
two principal witnesses for the prosecu¬ 
tion. These men gave their evidence 
before the Special Power Magistrate of 
Myaungmya. This Magistrate was trans¬ 
ferred, and an order was made by this 
Court, that the hearing of the case should 
he withdrawn from his successor .and that 
further enquiry should be held by the 
District Magistrate. That being so, I am 
of opinion that the District Magistrate 
ought to have been most reluctant to 
take the responsibility of rejecting the 
evidence of which the record only was 
before him. 

One further important matter remains 
to be considered. I observe that in con¬ 
sidering the evidence of the two most 
important witnesses tendered on behalf 
of the prosecution, the learned Magistrate 
compared their ovid«^nc3 as given before 
him with their previous statements made 
before the Detective Inspector and also 
^t an inquest. I am unable to under¬ 
stand how he came to take that course. 
So far as the statements bo Police officers 
are concerned they cannot be used for 
any purjmso at any inquiry or trial in 
respect of any offence under investigation 
at the time when such statements wore 
Daade : See S. 162 of the Criminal Pro¬ 
cedure Code. 

It was suggested on behalf of the 
respondents that the provisions of S. lG-5 
of the Evidence Act justify such a course. 
I cannot agree. That section empowers 


a Judge in order to obtain proper proof 
of relevant facts to ask any question or 
order production of any document. It 
cannot be said that proper proof was 
obtained when the matters I have refer¬ 
red to were not and could not have been 
proved according to the law of evidence 
relating to statements to Police officers. 

With regard to the statements made 
by witnesses at the previous inquest, 
these no doubt could have been put to 
them by way of cross-examination, and if 
they had admitted those statements it 
would no doubt have been useful and 
proper to compare them with their 
evidence in the case. On the other hand 
if they had denied their former state¬ 
ments, proof of those statements would 
have been permissible by reason of the 
provisions of S. 155 of the Evidence Act. 
This was not done. No stops of this 
kind seem to have been taken. The 
previous statements seem to hav'e been 
considered by the District Magistrate but 
they do nob even seem to have been 
referred to in the course of the evidence 
in the case. 

Two serious irregularities therefore 
seem to mo to have taken place. My 
attention was called to a case rejiorbed at 
page 255 of Weir’s Offences and Criminal 
Procedure. Fourth Edition. In that case 
the question was whether an order of 
dischai’ge could be interfered with by a 
High Court, and, in the course of judg¬ 
ment, I find these words : 

Ifc would have been otherwise if the Jlagistrate 
h id ignored or contravened au espre.ss section or 
some other provision of Jaw. 

As in the case reported in Indian Law 
Reports. 27 Calcutta, page 126 {Charoo- 
hala Dahee v. B-zrendra Nat)i) and it 
appears that the Presidency Magistrate 
dismissed a complaint on roiiort of the 
Police, but he did so without oxamining 
the complainant. There was, therefore, 
a serious error in the procedure and it 
was becaus-3 of this serious eri'or on tlie 
part of tho Presidency ^lagistrate tliat 
the High Court of Calctitfca ordered 
further enquiry to he made. It does 
seem to roe, therefore, that, for the 
reasons I have stated, strong grounds 
exist for interference by this Court in 
tho present case. 

A point r/as raised on behalf of tho 
second respondent and it was sug< 4 ost(?d 
that certain evidence could not lie accoj)* 
tod, and that if not accepted thoro was 
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no evidence remaining upon which he 
OMght to have been committed.. For the 
reasons I have given, I do not propose to 
discuss that evidence nor to say more 
than that it seems to mo there was 
sufficient evidence capable of being 
reasonably believed for consideration of 
the Court of trial for the committal of 
both the respondents. 

Upon the whole matter I have no 
doubt : 

(a) that upon the evidence there were 
sufficient grounds for committal; 

(b) that there were irregularities in 
the course of the enquiry. 

That being so, in the interests of 
justice, the matter must bo further 
enquired into. I therefore set aside the 
order of discharge and direct that the 
respondents be committed for trial by 
the Sessions Court of Myaungmya upon 
the evidence recorded in Criminal 
Regular No. -t of 192-0 of the District 
Magistrate’s Court of Myaungmya. 

Committal ordered. 
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IIeald .\no Chari, JJ. 

JV'/u Po Chon —Accused—Appellant. 

V, 

Kin(rPmpero )—Opposite Party. 

Ciiutinal Appeal No. 808 of 1920, De¬ 
cided on 20tli July 1920, from the order 
of the S. J., Bassein. in Sessions Trial No. 
17 of 1920. 

(’rhii'nnl V. S. 102 — Sialcmcnt cnnnn/ be 
fifUniKcd Hitless accused ada Court to refer to 
Ihciii. 

Procftlure [irccrilied by S. 102 must bn-followed 
ill lulmittinK s-tutcrtufiits .n :ide to police olHccr 
during' iiive'tl^:ilioii .iiid if l}io iicrvised or hifJ 
advocate do,;s ii<<t a>k llio Court to refer lo such 
staUiirients they cannot l»o admitted. [P so G 2] 

Tiie re[)ortablo portion of tlie judgment 
is givtui below. 

Heald and Chari. JJ. —Section 1G2 
of Code of Criminal Proeed'ue on this 
jiuiut: is explicit. It says that no state¬ 
ment imido by any person to a police 
oflicer during the investigation of a case 
sliail bo used for any jjiiiqioso at the trial 
unless the actuiseil asks tlio Court to re* 
for to f ile iiolico record. If the accused 
jiiakes such a icfjucst then the Court 
must rufi-r to the record. If it considers 
llial some part of the statement is not 


relevant to the trial or that its disclo¬ 
sure to the accused is not essential in 
the interests of justice • or is inexpedient 
in the public interest the Court must ex¬ 
clude such part from the copy of the 
statement to be furnished to the accused^ 
but otherwise a copy of the statement 
must be given to the accused and the 
statement, if duly proved, may be used to- 
contradict the witness. On the Sessions 
Judge’s record we find the police records 
of the statements of the following wit¬ 
nesses, namely. Ma Me Tin, Kyaw E, 
Maung Tin, Ma Ngwe Shin, Ma E Tin 
and Po Seiu, and of one Pan Mya, who- 
does not seem to have been called as a 
witness. There is a note on the last page 
of these records over the signature of the 
Sessions Judge which runs as follow.s • 

This and foregoing statements ‘u-icd in cross- 
esainining witness are admitted under S. 1U2, 
Criminal Procedure Code. 

The only references to these papers 
in the depositions of the witnessss are a 
note at the end of j\Ia Mo Tin's evidence 
saying : Police pa])ers show two separate 
examinations of this witness,” a note in 
the cross-examination of Ma E Tin 
Statement to Police read out,” and a 
note in the cross-examination of Ma 
Ngwe Shin ‘‘Statement to police referred 
to ; thero is notliing to show that the ac¬ 
cused (or his advocate) asked the Court to 
refer to these papers or that the proce¬ 
dure prescribed by S. 162 was followed.j 
Wo do not desire to go so far as to sug¬ 
gest that, if a Sessions Judge is aware of 
serious discrei)ancies between the evidence 
of witnesses and their statements us re¬ 
corded by tile police, be would not be' 
justified in suggesting to the accused tbat| 
be sliould ask for a reference to tliej 
police papers. Such a procodtire is in 
fact suggested by Circular No. 7 of 1921 
of this Court. What wo do desire to say 
is that the procedure prescribed in S. 1G2 
must bo followed, so long as the pro¬ 
visions of that section remain law, and 
that the Courts are not justified in dis¬ 
regarding them, as the Sessions Jiulgo 
has certainly done in this case. 
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Seald and CaARr, JJ. 

Eng Ban Swat and Co. —Appellants. 

V. 

Latiff Hazi Shariff Hajee Soor Ma¬ 
homed —Respondent. 

First Appeal No. 133 of 1926, Decided 
on 8th September 1926, from the decree 
of Original Side, Ringoon High Court, in 
Civil Regular No. 308 of 1925. 

(а) Contract Act, S. 107-^Iiight may arise out 
of contract. 

The right of resale may be the result either of 
a statutory provision or of agreement between the 
parties. [p gi 0 2J 

(б) Contract Act, S. 107—Rc’sale. 

The statutory right of rc-sale can only be exer¬ 
cised if the property in the goods has passed to 
the buyer : 6 Cal. 64, Foil. [P-Sl C 2] 

S. N. Sen —for Appellants. 

Chari, J. —In the suit out of which 
this appaal arises the plaintiff sued to 
recover a sum of Rs. 3,308 being difference 
between the contract price of 2000 bags 
of boiled “ milcher ” rice which the 
defendant had agreed to buy from the 
plaintiff and price fetched by the sale of 
the rice which, according to the plaintiff, 
was sold by public auction at the defen¬ 
dant’s risk. The defendant denied the 
contract and claimed that he instructed 
his broker to buy 200 tons of boiled 

milcher ” rice of the Prawn mark of 
Eng Hong Bee’s mill and not the plain¬ 
tiff’s rice which is known in the market 
as “ milcher ” rice of the “fish” mark. 

The learned Judge of the original side 
held that the contract was entered into 
as claimed by the plaintiff and -found on 
that point against the defendant but as 
(regards the question of damage the learned 
(Judge was of opinion that as there was a 
■demand for boiled rice iu the month of 
May during which, according to the con¬ 
tract, the rice ought to have been deli¬ 
vered to the defendant and as it was the 
duty of the plaintiff to minimize damages 
as much as possible the plaintiff ought 
not to have sold the rice, which he had 
milled, by public auction. He held there¬ 
fore that the plaintiff was only entitled 
to damages on the basis of the diff'oronce 
between the market price in the month 
of May and the contract price. He held 
that difference to be Rs. 12-8 0 -per 100 
baskets and gave the plaintiff, on that 
basis, a decree for Rs. 750. The defen- 

1927 Rai & 12 


dant has not appealed but the plaintiff 
appeals to this Court against this decree 
and claims that he is entitled to the sum 
of Rs. 3,308-0-0 as claimed in the plaint. 

The right of re-sale may be the result 
either of a statutory provision or of 
agreement between the parties. The 
statutory provision is contained in S. 107 
of the Indian Contract Act and it is clear 
from the terms of that section that it can 
only be exercised if the property in the 
goods has passed to the buyer, Baldeo Das 
V. Hoioe (l). The learned advocate for 
the appellant argues that in this case the 
property in the rice had passed to the 
buyer. Wa, however, do not think so. 
Neither S. 83 nor S. 87 of the Contract Act 
is applicable because before the plaintiff 
started milling he tendered a milling 
notice which the defendant refused to 
accept. On the 23rd of May 1925, the 
plaintiff’s advocate sent a notice to the 
defendants saying that in spite of the 
tendering of the milling notice the defen¬ 
dant had not sent gunnies for the boiled 
rice, and enquiring whether the defen¬ 
dant intended to take delivoi’y of the 
rice. It would seem, therefore, that there 
had been no appropriation of the goods 
by the seller. The property in the goods 
not having passed, there was no lien on 
the goods in favour of the seller which 
would enable him to re-sell the rice iu 
accordance with the provisions of S. 107 
of the Contract .\ct. 

As regards the contract itself, in the 
bought and sold notes there are two 
clauses which are relevant. Cl. 11 pro¬ 
vides that if the buyer fails to appear to 
take delivery ex hopper the sellers have 
the option of cancelling the contract and 
claiming from the buyer the difference 
between the contract and market price on 
the day the rice was to have been-milled. 
As the defendant repudiated the contract 
from the very beginning that was the ob¬ 
vious remedy of the plaintiff. The suc¬ 
ceeding clause however provides that the 
sellers have the option of disposing of the 
rice by private or public sale for buyer's 
account should they fail “ either to de¬ 
posit margin a? above witliin two days of 
the presentation of the bill.” This clause 
must bo reid wibli the previous clause 
and in our opinion it gives a right of re¬ 
sale only when the buyer, having agreed 
to milling of the rice on his behalf faiU 
afte r the rice had been mi lled to its 

(1) 6 Cal. 64 at p. 68. ^ 
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price within two days of the presentation 
of the bill. We are of opinion that the 
conclusion arrived at by the learned 
Judge that the plaintiff is entitled only 
to damages calculated on the dift'erence 
between the contract price and the mar¬ 
ket price is correct. 

The other findings have not been chal¬ 
lenged and we therefore dismiss this ap‘ 
peal under O. 41, R. 11 of the Civil Pro¬ 
cedure Code. 

R. D. dis7nisse(J. 
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DCJCtCWORTH, J. 

Rank Sike —Appellant. 

V. 

Ong Hock Scin and anotho —Resi)on- 
dents. 

Second Appeal No. 4‘.^9 of 1925, De¬ 
cided on 28th June 1926, from the de¬ 
cree of the Dist. J., Pyapon, in Miscella¬ 
neous Appeal No. 100 of 1025. 

Execution—Powers of Couri—Decree for j)oS’ 
of land—Court cannot order demolition 
of building while detli'crinfj jfosicssion. 

It is not within the province of th .2 executing 
Court to order the debtor to disinantle buildings 
on the land uu to which the decree w:is silent, 
even when ordering the debtor to give up pos¬ 
session of tlic .said land in terms of tho decree ‘ 
(167:5) IS ir. Ji. .727. Foil, fp 62, C 2] 

Surridijc —for Appcdlant. 

U. Xti Ya —for Respondonls. 

Judgment. —The facts appear to he as 
follows: 

The respondents obtained a decree in 
Civil Regular Suit No. i:jl of 1024, 
against the appellant for ])ossession of 
the same land on which tho latter occu¬ 
pied a house, l)Ut tlie decree was silent 
a.s to the said house. 

In execuliotr, tho respondents applied 
for his ejection and for possession of tho 
land. A delivery oider was issued, and 
possession was given to tho respondents, 
Imt the appellant though duly informed 
of tho order, refused to leave tho liouso. 
.\j)p!ication was then made to the execut¬ 
ing Court for action against tlui appel- 
latU under S. 74 and O. 21, Rr. 97 and 9 k 
C ivil P. G. Eventually the ex -cution 
Coui l ordered tlie appellant to <iisiuantlo 
tho hoU'O within thirty days of the 
ord< r, falling which lie would be com- 
i/jit'' d fo lliij Civil 'Jail for furtluT oh* 
vf, ruction. 
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On appeal by the appellant to the Dis¬ 
trict Court, the learned Additional Judge 
of the District Court confirmed that order. 

In this Court, on second app al, it isj 
urged that it was not within the prov-! 
ince of the executing Court to orderj 
the debtor to dismantle buildings on the 
land as to which the decree was silent, 
even when ordering the debtor to give 
up possession of the said land in terms of 
the decree. Reliance is placed on the 
case of Radha Golind Shaka v. Brijen- 
dra Cooinar Roy Chowdry (1). It was 
there held that in similar circumstances, 
where the decree is for kbas, or actual,, 
possession, the Court has power to re¬ 
move any person, who refuses to vacate 
tho land, and to deliver actual possession 
to the decree-holder, but that it is hardly 
within the province of the Court, execut¬ 
ing the decree to direct that tho build¬ 
ing should be pulled down, that being a 
matter for the decree-holder to consider 
after he has obtained ijossession. At the 
same time the learned Judges in that 
case allowed the debtor two months time 
within which, if ho pleased, he might 
vacate the land, and carry away the 
materials of his buildings. 

In the present case, appellant has been 
steadily obstructing tho respondents since 
June 1925, and is still apparently in pos¬ 
session of his house. There is no neces¬ 
sity, therefore, to give him any further 
time in which he must himself vacate 
tho premises. In tlie case adverted to 
above it does not appear that there had 
been sucli determined obstruction. 

Since I can trace no other case bear¬ 
ing on the subject 1 shall accept tho 
principles laid down in the ruling quoted 
and will hold that in such cases it is not 
within the province of an executing 
Court to order the demolition of a build¬ 
ing as to which the decree is silent: to 
this extent 1 consider tliut tho lower 
Courts were wrong. 

I modify tlie order of the lower Court 
by directing tliat the appellant do vacate 
the building on the land as soon as this 
order is communicated to liim and that 
lie 1)3 granted two months from this date 
within whicli, if he so pleases, ho may 
dismantle Ihe building and remove its 
raitorial. ] make however, no order as 
to costs of this appeal. 

J- "V. J. Decree viodified. 

(Tj ii67a) lo NvTitT^;’. 
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Mya Bu, J. 

Maung San Ya and another —Plain¬ 
tiffs—Appellants. 

V. 

M.anng San Pe —Defendant—Respon¬ 
dent. 

Second Appeal No. 599 of 1925, Deci¬ 
ded on 24bh August 1926. 

Registration Act, Ss. 77 and 73— Suit to compel 
reghcration does not lie independently of S. 77— 
Refusal to register by Stib-Rsgistrar and applica¬ 
tion to Registrar are conditions precedent to such 
a suit. 

No suit to coupsl registntion would lie inde* 
pendeatly of S. 77 : 9 Cal. loO ; 16 Mad. 341 ; 
aad 24 All. 402, Rel. on. 

A refusal by thd Ragisirar to order registration 
is a oo.iditioa precedeat of a civil suit brought 
under S. 77 ; aud where no application uuder 
S. 73 has been made to the Registrar against the 
Sub-Registrar’s refusal to register the said docu¬ 
ment, the suit is not maintainable. [P 83 C 2] 

Paw Tun —foi* Appellants. 

E Maung (1)—for Respondent. 

Mya Bu, J. —The plaintiffs-appellants 
sued the defendant-respondent to enforce 
registration of the mortgage deed, Ex. A, 
alleging that the defendant-respondent 
executed a mortgage in their favour of 
the land described therein for Rs. 250. 

The defeudanb-reapondent denied the 
execution of the deed and having owed 
the plaintiffs-appellants the said sum 
of Rs. 250. 

Two issues wore framed, namely : 

(1) Did the defendant owe the plaintiff 
Rs. 250? ^ If so, did he mortgage his land 
to the plaintiff for the said sum ; and (2) 
if so, did he (the defendant) .execute the 
mortgage deed, Ex. A ? 

The trial Court answered these issues 
in favour of the plaintiffs-appellants and 
granted a decree to them compelling the 
defendant-respondent to effect registra¬ 
tion of the said deed. On appeal from 
that decree by the defendant-respondent, 
the lower appellate Court disagreed with 
the trial Court’s findings of fact on the 
above-mentioned issues and dismissed the 
plaintiffs-appellants’ suit. 

The plaintiffs-appellants have now 
come up to this Co'trt appealing against 
the decree of the District Court mainly 
on the ground of errors on the findings of 
fact. But it has boon found necessary to 
decide a preliminary point before dealing 
with the merits of tKs case on facts. 
The preliminary question which must be 
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decided now is whether a suit such as the 
one in this case lies independently of the 
provisions of the Indian Registration Act. 
The facts necessary for the defcermina^ 
tion of this question are that the defen¬ 
dant-respondent is alleged to have signed 
the deed. Ex. A, and that, when it was 
presented so the Sub-Registrar for regis- 
tracion, the defendant-respondent ap¬ 
peared and denied having executed the 
deed. Consequently on the 18th of 
November 1921, the Sub-Registrar refused 
to register the dead on the ground that 
the alleged executant had denied execu¬ 
tion. As against this refusal by the Sub- 
Registrar, nothing further was done on 
behalf of the plaintiffs-appellants until 
they instituted this suit on the 2nd of 
December 1921. The procedure laid down 
in S. 73 of the Indian Registration Act 
allowing the plaintiffs-appellants in this 
case to make an application to the 
Registrar against the Sub-Registrar's 
refusal was not taken advantage of and 
therefore the suit was not filed in accor¬ 
dance with S. 77 of the said Act. 

It has been contended on behalf of the 
defendant-respondent that a suit such as 
this does not lie independently of the 
provisions of S. 77 of the said Act and 
that a suit under that section could nob 
be brought except after a refusal by the 
Registrar to order registration. In my 
opinion the law on this point appears to 
be quite clear and that is tliafc a refusal 
by the Registrar to order registration is, 
a condition precedent of a civil suit 
brought under S. 77 of the Registration 
Act; and as, in this case, no application 
had been made to the Registrar against 
the Sub-Registrar’s refusal to register 
the said document, the suit was not 
maintainable. It has been held in the 
case of Edun v. Mahomed Siddik (l) that 
no suit to compel registration would lie 
independently of S. 77 of the Indian 
Registration Act. There have also been 
decisions in later cases such as Kunhimic 

Vtyuathamma (2), Venkatnsami v- Kris- 
tayy'ii X and Ud/t Upitndhiay. Imam 
B-indi Bibi (1). to the .‘•ame effect. It is 
therefore clear that tlio i)]aintiffs-appel- 
lants’ in this caio was not maintain¬ 
able. This being my finding, it is not 

(1) [18931 f) Cil. C. I. R. 440 

(2) [1884] 7 Mad, 535. 

(3) [1803] 16 ^rad. 341=3 M. L. J. ICO 

(4) [1002] 24 All. 402=(1902) A. W. N. 90 
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necessary to go into the merits of the 
case on facts. 

The learned counsel for the plaintiffs- 
appellants contended, that, as the defcn- 
dant*rospondeot did nob raise the above 
question either in the Court of first 
instance in liis written statement or in 
the lower appellate Court, this question 
should not be heard for the first time on 
second appeal. I am unable to give 
effect to this contention. The question 
deals with the plaintitTs-appollanbs’ very 
right of insi itiuing the suit. It is more 
than a more question of jurisdiction or a 
qncstion of mixed fact and law- 

For the above reasons I must dismiss 
tlie appeal and the suit will stand 
dismissed. 

As to costs the fact that the point on 
which this appeal is now decided was 
never raised in the two lower Courts 
must l)e taken into consideration in 
favciur of the unsuccessful jdaintiffs* 
appellants, who appear to have a case of 
reasonalde strcngtli on facts. I do not 
tliink lliat it would bo fair to order 
costs 1)1 favour of the defendant-respon¬ 
dent and 1 direct that each party should 
hear it'^ own costs in all the Courts. 

Appeal iliamisscd. 
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Caiiu .\nd Mya Bu, .1.)- 
MinnKj Po Thu and anothc) —Appel- 

lantA-. 

V. 

.S. U. M. d/. .1. Kfiuappa Chettyar and 

a nf4/<cr—Respondents. 

Civil Misc. .‘\iipoal No. 218 of 1025, 
Decided on 1 Itli August l92fi, from the 
f)rdor of tlie Dist, .1., Magwe, in Civil 
Misc. No. o8 of lft2.u. 

(rt) Cci'tl P. C,. (K /?. (>(i — (nUiny plnce 
Jour lifiiirs nUiflUt! tlvn' nu-nti unrd In proclo' 
< ; n‘il a malerinl • nrijularl/y, 

'I'Iht*- i> 11 “ lianl aiifl fist rule- that a sale 
mii;-tsl.trt iJMiietiially at ilia a[ii)oitite<l limo. 
•ni'l, (litrcf.jn-, lln- '•ik- t tlOiig place /)iir hours 
;i ft r ih'- I i III • im iilio urd hi tlio [iro laiiiatioii 
js iitjl a III itvi ial irrugul.irity, [1* S.*) C 1) 

(t) I'irH O. Jl, ]i. (>(»— t'f jilaro 

nf .'fiit'i'n ''lie proi tafH2l/t>n in titntcrinl trreyn- 
I nr> I ij. 

IJ'. the «-missioii I f «h.- place of sale in the 
ji'^..i-l.iiiiati“ii a Very material information to the 
I 111 • o■ling pnrohas ;rs is K'e])t h ick. Such oiiiis- 
dMaif^riiis a aorioii? flaw in (iublisbiug tho ealc 


and constitutes material irregularity thereio ia 
the s.nme way as the omission to menticn the 
hour of the sale in such proslamation : 24 Cal, 
201, Ref. to .; 12 Mad. 10 and 3S Mad. 287 Dist. 

f P 85 C 1] 

Kyauy Din —for Appellants. 

Banerjee and K. C. Bose —for Respon- 
dents. 

Mya Bu, J. —In Civil Execution 
No. 37 of 1924, of the District Court of 
Magwe, the 1st respondent firm in exe¬ 
cution of a decree against the appellants 
had certain properties belonging to the 
latter attached and brought to sale. At 
first the sale proclamation was issued 
on the drd February 1925, fixing the sale 
at 7 a. m. on the 8th Maixh 1925, at 
yonangyaung. This sale, however, had 
to ho stayed. Later another proclama¬ 
tion of sale was issued-on the 1st June 
1925. In it, it was announced that the 
sale would be held at 7 a. m. on the 12th 
July 1925, but there was no mention of 
the place where it would be held. The 
sale was conducted by the Bailifif of the 
Court commencing at 11 a. m. on the 
appointed day at Yenangyaung and all 
the items of the property sold were 
knocked down to the second respondent 
for a total sum of Rs, 16,100. It may be 
mentioned that one of the items was 
sold subject to the mortgage in favour 
of the first respondent decree-holder to 
tlie e.xtent of lis. 50,500. 

On tlie 7th Auga^t 1925, the appel¬ 
lants filed the application out of which 
this appeal has arisen praying that the 
said sale might be set aside. The matter 
was at fir.st laid before the District Judge 
lumself, who on the 12th August 1925, 
fixed the case for enquiry and and produc¬ 
tion of witnesses on tlie 28th September 
1925. Tlie parties cited several witnesses 
for tlio enquiry but owing to pressure of 
other work the District Judge was unable 
to hold the enquiry on the clay fixed and 
transferred the case to the file of the 
Additional District Judge. On subso- 
cjucnt occasions wlion tlie case came on 
the learned Acldilional District Judge 
merely hoard the arguments of the ad¬ 
vocates and no witnesses wore examined ; 
l)nb he proceeded to 'pass tlie order, now 
under appeal, refusing to set aside the 
sale. 

Out of the many grounds on wliich 
the appellants souglit to get the sale set 
aside only tw.o Have boon urged before 
ns. They relate to : 



1927 M. V. Mudaliar v. V. S. 

(1) The omission of the place of the 
proposed sale in the proclamation of 1st 
June 1925 ; and (2) The sale having 
taken place four hours after the time 
mentioned in the proclamation. 

If any one of these two amounts to 
material irregularity in publishing the 
sale» it will follow that the lower Court 
erred in not taking evidence on the gues' 
tion of substantial injury, if any, sus¬ 
tained on account of such irregularity. 
As regards the 2nd point wo are clearly 
of opinion that it does not amount to 
material irregularity. We can conceive 
of many circumstances for which the 
auctioneer cannot be blamed which will 
defeat his desire for punctuality. There 
is no hard and fast rule that a sale must 
start punctually at the appointed time. 
Such delay as in this case cannot be 
regarded as unusual or extraordinary. 

As regards the first point under 
O, 21, R. 66, of the Code of Civil Pro¬ 
cedure. the necessity for mentioning the 
place of the intended sale in the procla¬ 
mation is imperative. By the omission 
of the place of sale in the proclamation a 
very material information to the intend¬ 
ing purchasers is kept back. In our judg¬ 
ment such omission forms a serious flaw 
in publishing the sale and consititutes 
material irregularity therein in the same 
way as the omission to mention the hour 
of the sale in such proclamation, as held 
in Surno Moyee Debt v. Dakhina Hanjati 
Sanyal (1). 

The learned advocates for the respon¬ 
dents relying on the ruling in Aruna- 
chellam v. Arivnachellam (2) and Raja of 
Kalahasti v. Sri Maharaja of Venkata' 
girt (3), submitted that the appellants 
who allowed the sale to be completed 
without raising any of the objections 
now raised by them, should be estopped 
from complaining of any irregularity 
resulting from thodofocbive proclamation. 
We have examined the cases cited by 
them and we are satisfied that they do 
not apply to the case before us. They 
deal with questions relating to insufti- 
cient or erroneous statement or descrip¬ 
tion of the property put up for sale 
which the judgment-debtor had the 
opportunity of correcting. In the present 
case we are concerned with_an omission 

(1) [18971 24 Cal. 291.” 

(2) 11889] 12 Mad. 19=15 I. A 171=5 Sar. 265 

(P. O.). 

(8) [1915] 38 Mad. 387=21 1. 0. 389=25 M. L. 

J. 198, 
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of a material part of a sale proclamaition 
which, in our opinion, is quite a different 
thing. 

In the result we allow this appeal and 
set aside the order of the lower Court 
dismissing the appellant’s application. 
And the case is sent back to the lower 
Court with the direction that it shall 
dispose of the appellant’s application 
after taking such evidence as may be 
adduced on the question relating to sub¬ 
stantial loss or injury sustained by the 
appellants. 

Respondents to pay the appellants 
costs in this appeal. Advocate’s fee three 
gold mohurs. 

R.D. Appeal allowed. 
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Carr, J. 

M.V. Mudalidi —D efendant--Appellant. 

V. 

V. S. M. Pillay and others —Plaintiffs— 
Respondents. 

Second Appeal No. 400 of 1925, Decided 
on 4th May 1926, from tlie decree of the 
Dist.-J., Amherst in Civil Appeal No. 29 
of 1925. 

Hindu Law—Alienation by guardian — Pro' 
■perty of deceased held by widow for herself and 
her minor children—Alienation not for legal 
necessity—Setting aside—Cause of action arises 
not on the date of death but oh da^e of deed. 

Where the estate of a deceased Hindu was 
held in common by his widow for the benefit of 
the widow and all the children who were minors 
and was managed by the widow because the 
others ware minor.s. 

Held ; that the cause of action for the suit to 

Set aside alienation bv widow not for nocessitv 

• • 

arose only o:i the date of the conveyaiico and not 
on the date of her death. [P 80 C IJ 

Ilalket — for Aiipellant. 

Judgment. —The case of the plaintiff’s 
respondents was that tlieir father Subbia 
Pillay died in 1909, leaving an estate 
which comprised the property in suit. 
They were then minors and the estate 
was managed by tlieir mother and the 
1-st defendant, their half brother in 1913 ; 
these two sold the prop3rty in suit to one 
Tha Zan, who afterwards sued to recover 
their share, which was three-quarters. 
Their mother herself was not entitled to 
any share and the share of the first de¬ 
fendant was one quarter. 
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They succeeded in both the Courts 
below. This appeal is based on the 
grounds that the -suit was barred by 
limitation and that the sale was for le§al 
necessity and was tliorefore valid. Taking 
the second ground first, both Courts have 
found that tliore was no legal necessity, 
there l)eing amplo other assets to discharge 
the debts of the estate. That is a finding of 
fact which is final, and this ground must 
fait. 

On the first ground the only question 
is when the period of limitation began to 
run. If from the date of Subbia’s death 
then tlie suit was barred. If from the 
date of the sale it was not barred. Both 
Courts liave found that after Subbia’s 
death the estate was held in common for 
the henebt of tlie widow and all the 
.children and was managed by tlie widow 
and the fir.st defendant liccause the others 
were minors. On tliat finding 1 have no 
doubt that the cause of action arose only 
!on the date of the conveyance and that 
•the suit was tlierefore not time-barred. 

Tlie appeal is therefore dismissed with 
costs. 

H. Appeal dismissed. 

* 
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Rctleikh-. C. J ., and Caur. J. 

.V(X Maft Chair and others —Defend* 
ants—.Appellants. 

V. 

Mfi li and others —Plaintiffs — Res* 
}iondcnt'=. 

hirst .\i>pea! No. 170 of Decided 

on lOtli .August 10:^(», from the decree 
of thu Myaunginva, in Civil 

•Suit No. of H)21. 

Iiini}-,) — Jjinitn' (riin^/er of projtcrli/ for 
\rau^UtU:*i ' — Vurpo^c carried uni — 

'fm ‘ H V'tll hr eHtmcfl /o posscsiion, 

A '••invcvfd lior lands ben ami to to save 
t'nviij fTwill atlach:rn;nt in a decree against lier 
• umJ .M ia.Jiv succeeded in so saving theru. But 
\ ri j/i I i i I possessiuti the !an<ls all along 
inr; tliO riglU'^ of au owiu r. Slie was 
di ’u*** " ! fr«an j>o^**cssion bv fho adopted chiN 
do r • I I* Ofi li*s death. \ fil .'d a >uir for po<* 

J wf ,ind (led a rat lull of envner^hip over tlie 
1 i rid 

*!• i ! : ih.it the fr.in lulent jinrpos.; of con- 

f ti l was carried out ina mu h as the lands 
'\. r.‘ saved ffwin atta'dnnent and therefore the 
jfi.txini 'R pnf'f di^lfrio potror nnid/i^'o po.^* 
w aid appi)*. A Wvuld ii >t lio\vov(*r get 


declaration that she was the 
lands. 


owner of the 
[P 87, C 2) 


Chari —for Appsllants. 

Doctor —for Respondents. 

Judgment.— The plaintiff, Ma B, wag 

formerly the wife of one Maung Po 
Cheik, They were divorced many years 
ago and after the divorce, Po Cheik filed 
certain suits against Ma E. In 1908 Ma 
B executed the conveyance, Exhibit A, 
purporting to sell to her sister*in'law, 
Ma We, the land now in suit, which is a 
holding of over 100 acres of paddy land.. 
Ma E alleges that this was a purely 
honami transaction intended to shield 
herself against any decree Po Cheik 
niight obtain. Po Cheik did in fact 
obtain a decree and in Execution Case 
No. 2 of 1913 of the District Court of 
Myaungmya he attached the land in suit 
among other properties. Ma We filed 
an application for removal of the attach¬ 
ment and succeeded in having the at¬ 
tachment on this land removed. Ulti¬ 
mately, however, after considerable pres¬ 
sure had been put on Ma E, by the 
thi'eat of sale of her other properties, she 
paid up Po Gheik’s decree in full. 

Ma We died about 1922 and in 1923 
one Ma Oho Gale filed a suit against the 
present defendants-appellants Ma Nan 
Chaw and Ma Ngwe Sein, claiming to be 
the sole lieir of Ma We and praying for 
possession of the whole estate. In the 
estate she included the land in dispute 
in this suit. Ma Nan Chaw and Ma 
Ngwo Soin, who claimed and still claim 
to be the adopted daughters of Ma We, 
filed separate written statements in that 
suit. Both of them said with regard to 
the land now in dispute that it was not 
the property of Ma We, but belonged to 
^la E, and Ma Ngwe Soin went a little 
further and said that Ma E had been in 
possession and enjoying the rents of this 
land. Ma E herself came forward and 
got lier.solf joined as a defendant in that 
suit, claiming to l)e the owner of this 
land. Then the original defendants, Ma 
Nan Clmw and Ma Ngwo Sein, went 
hack on their original written statements 
.and filed fresh statements in which they 
claimed thr.t this land was the property 
of Afa We, and said that in making their 
previous statements they had been misled 
by Ma B. That suit was ultimately 
disJTiisseil on the ground that Ma Gho 
Gale was not entitled to inherit the 
estate of Ma Wo. 
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, SoOQ after the revised written state¬ 
ments had been filed, both parties set to 
work to obtain tenancy agreements from 
the tenants who were actually cultivat¬ 
ing the land. Exhibits G, H and J are 
leases so obtained by the plaintiff Ma E 
ifrom tenants Poe Si, Pwa Gyi and Kya 
Sein on the 12th September 1923. Ex¬ 
hibits 5, 10 and 11 are leases obtained 
by the defendant, Ma Nan Gbaw, on the 
26th September 1913 from tenants Pe 
Si, Maung Chit and Tun Nyein. Ex¬ 
hibits K and L are leases obtained by 
Ma E from Kya Shin and Pwa Gyi in 
May 1924, In view - of the fact that 
none of these documents were executed 
until after the dispute between the pre¬ 
sent parties had arisen, we consider that 
they are of no value as evidence in this 
suit. There were various other proceed¬ 
ings, some in the criminal Courts and at 
least one suit was filed by Ma Nan Chaw 
against Kya Shin for rent of the land 
occupied by him. The result was con¬ 
siderable confusion as to who could be 
said to be actually in possession of the 
land in suit. 

Ma E then filed this suit in which she 
sets out the material facts above stated 
and prays that she be given possession of 
the land or be confirmed in her posses¬ 
sion. She also claimed the sum of nearly 
BrS. 3,000 as rent and damages and asked 
for a declaration of her ownership. The 
District Court gave a decree in her favour 
and the defendants now appeal. We 
think it desirable to consider the ques¬ 
tion of who was in possession up to the 
death of Ma We, or rather up to the in¬ 
stitution of the suit by Ma Cho Gale in 
1923. No issue was framed on this ques¬ 
tion, bnt the parties have in fact both 
called evidence to prove their own pos¬ 
session and we think that they have had 
a full opportunity of proving it. (The 
judgment then discussed the evidence 
and coming fco the conclusion that Ma E 
had all along been in possession of the 
lands proceeded). The question, how¬ 
ever, arises whether Ma E is entitled to 
,auy relief in view of the fact that the 
conveyance was admittedly made for a 
fraudulent purpose. This, in the first 
instance, depends on whether that frau¬ 
dulent purpose was effected. Wo do not 
propose to go into this question in much 
detail for reasons which will later appear. 
We have considered carefully the deci¬ 
sion of the Privy Council in Petherpermal 


Chetty V. Muniandi Servai (l) in Sid~ 
Ihigappa V. Sirasa (2) and B. B. Dass v. 
R. K. Da$s (3), and our opinion is, that 
the fact that Ma We succeeded in remov¬ 
ing the attachment in 1913 does amount 
to a carrying into effect of the fraud 
designed. Ordinarily, therefore, Ma B 
would not be entitled to relief and the 
maxim in pari delicto potior est conditio 
possidentis applies ; but in view of our 
finding, it is necessary to consider who 
is for the purpose of that maxim the 
actual possessors. The deed was executed 
in 1908, and on our finding above given, 
there is no proof whatever that Ma We 
ever had possession of the land from that 
time up to her death in 1922. Any 
claim which she might have under the 
deed would therefore have been barred 
by limitation. We have found, also, that 
up to 1923 Ma E was actually in posses¬ 
sion and the only conclusion we can 
come to is that such possession as the 
defendants may actually have at the 
present time has only been obtained by 
them by illegitimate means by inducing 
the tenants to attorn to them and to pay 
them rent. On these findings, we con¬ 
sider that the person in possession prior 
to such dispossession as this must be 
considered to be the actual possessor for 
the purposes of the application of this 
rule of law. In that view the effective 
possession is of Ma E. Were we to refuse 
her a decree and thereby to confirm the 
defendants in such possession as they 
have obtained, we should only be enabl¬ 
ing the defendants to perpotrato, under 
the shadow of the fraudulent deed, a very 
much greater fraud than was involved 
in the obtaining of removal of the at¬ 
tachment. We consider, therefore that 
Ma E is entitled to a decree in the suit 
and that the decision of the District. 
Judge was in fact right althougli to some 
extent it was based on incjorrect grounds, 
Ma E obtained a deci'cc not only for 
possession hut for datnagos and mesne 
profits claimed. This part of fcho decree 
has not been separatcdy attacked and we 
think that it must stand, hut she obtained 
also a declaration tlurt she is the owner 
of the land. In view of the law above 
mentioned, wo do not think that we can 
give her such a declaration, but that the 

(1) [1U08] Cal. 551=35 I. A. 9H—1‘2 C.W.N- 

5ri2-=7 C. L. J. 528=4 L.B.R. 208 (P.C.)- 

(2) [1907] 31 Bom. 405=9 Bom. L. U. 542. 

(3) [1899] 27 Cal. 231 = 1 C. W. N. 280. 
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relief to be given to her must be confined 
to a decree for possession. This, how¬ 
ever, do9s not materially affect the result 
of the case. 

^Ve, therefore, set aside the decree of 

the District Court and, instead, give the 

plaintiff, Ma E, a decree for delivery of 
possession of the land in suit and for the 
sum of Rs. 2,540 as awarded by the Dis¬ 
trict Court. T!ie appellants will pay the 
respondents’ costs in both the suit and 
the appeal. 

h- Decree se.t aside. 
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Pratt, C. J., a\d Ccnltppe, J. 

Madan Theatres, Applicant. 

V. 

Corporation of liani/oon — Oj)posite 
Party. 

Civil Miscellaneous .Application Ko. 1 
of 1020, Decided on 24th November 1926 

• 

Civil P.{'., S. 109— 2)ecrce of high Court 
under S. 91 (rS) of Rangoon City Municipal 
.Icf is nnf appealable to Privy Council—Letters 
J'atent, Jianyonn. ('t. 'M — CHy of Rangoon 
Municipal Act. S. 91 (3). 

Ill thi3 ciisu of .special and often teclinical 
■■naclnijiit.<;. if a person or a Court is specifically, 
desif'iiatei to dct.'rmine di'putcs arisiof^ out 
of the application of such enactment?, the 
Court t)r pcr.?ou i« not functionin'' iu an 
orflinary. hut in ati extr.iorditiury manner 
.iiirl parties to any litiK.ilion arising 
thorciiuder will not he permitted to appeal fur- 
th'-r than these spe.dally appoint:;d })crsons or 
trihuiials. fP 90 C Ij 

<le:Toe of the High Court under S. 91 (3) of 
lheltingooiCUyMiiiicip.il Art is not a final 
judgiiie it, di-en-e or order within thomianing 
of Art. 37 of the I.ett'irs J'.ifent or S. lOf) of the 
Civil J*. C.. and i? not ajjjwal.ihie to Hi.s M.ije^tv 
in Ccjiiunil ; 10 Cal. 21 ; 37 Rom, oOO and .1, /. 

n. 1920 Rang. (F. Ji.}, Rcl. on. [P HO C Ij 

Me DnineU —f.n- Applicant. 

N. M. Coieasjee —for Oi)posita Party. 

Pratt. C. J.—I agreo with ray learned 
hroilior Miat leave to appeal cannot bo 
gtanfed. JI, is common ground that the 
case is of considei'aljle public importance 
and that f heic is a sul)slantial point of 
law in\'f)lv(;d. 

Kospondonts conleml, however, on the 
aulliority of l.lio decision of their Lord- 
sliijjs of the j.'rivy Council in Thr 
Ji iii'jofni HotdluuKo Comjyaiiy, Lnnitnl 
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V. The Collector of Rangoon (1) that no 
appeal lies. 

It was there held that an appeal does 
not exist in the nature of thing and that 
the right of appeal from the decision of 
any tribunal must bs given by express 
enactment. 

It was pointed out that the Land Ac¬ 
quisition Act gave a special and .limited 
appeal from the award of “ the Court ” 
to the High Court and that no further 
appeal was given. 

It was held that S. 54 of the Land 
Acquisition Act only applied to proceed¬ 
ings in the course of an app?al to the 
High Court and that its force was exhau¬ 
sted when the appeal to the High Court 
was heard. In the course of the judg¬ 
ment it was remarked that 

Their Lordship.? cannot accept the argument 
or suggestion that wliea ouce the claimant if: 
admitted to the High Court he h.as all the rights 
of an ordinary suitor, including the right to 
carry an award made in an arbitration as to the 
value of laud takeu for public purpose up to this 
Board as If it were a decree of the High Court 
made in the course of its ordinary jurisdiction. 

That decision was followed in the 
later case of The Special OHicer,. Salsette 
Building Sites v. Dossahhai Bezonfi 
Jyfotivala (2) and The Special Officer^ 
Salsette Building Sites v. Dossahhai 
Bezonji Motivala (3). It is true that the 
present proceedings are under a different 
Act, but the principle involved appears 
to be the same. 

The High Court would have no juris¬ 
diction. ordinarily, to deal with the 
valuation by the Commissioner. S. 91 
(2) of the Rangoon Municipal Act, how¬ 
ever, provides for an appeal from the 
determination by the Commissioner to 
the Chief Judge of the Rangoon Small 
Causes Court. Sub-S. (:^) of S. 9J 
provides for an appeal from the decision 
of the Chief Judge to the Chief Court of 
Lower Burma, and lays down that the 
decision of the Chief Court shall be 
final. 

It is clear, tliereforo, that S. 91 does 
not j)roviile for an apjieal to the Privy 
Council. The use of the word " final ” 
shows that the action is exliausted with 
the appeal to the High Court. It is 
argiieil that an .\ct of the local Legisla* 

(H [1912J 10 O.tl, 21 ’ X. A. 

197 (P. C.). 

(2) ri.7Hj37 Bvn. I. C. 952-L4 

Rom. L, R. HtU. 

(.3) [1913] 17 0. W. N. 421=20 I. 0. 708 
(P. C.J. 
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fcure canQOt. override the provisions of 
the Civil Procedure Code and the Letters 
Patent, bub this argument to my mind 
involves a petrtio principii. This Court 
in dealing with the appeal under S. 91 
(3), was nob exercising its ordinary juris¬ 
diction under the Civil Procedure Code, 
bub a special and limited jurisdiction 
conferred by the Rangoon Municipal 
Act. 

I would hold that the decree of this 
Court in question was hot a final judg¬ 
ment, decree, or order within the mean¬ 
ing of Article 37 of the Letters Patent 
or S. 109 of the Civil Procedure Code 
and that no appeal lies to the Privy 
Council. The application will be dis¬ 
missed w’-th costs. Advocate’s fees i five 
gold mohurs. 

Cunliffe, J .—This is an application 
for special leave to appeal to the Privy 
Council in a case arising out of a rating 
assessment. The application is made 
under S. 109 of the Civil Procedure Code, 
or, in the alternative, under Clause 37 
of the Letters Patent. The respondents, 
the Corporation of Rangoon, oppose this 
application arguing that the petitioners 
are precluded from putting it forward by 
reason of S. 91 of the City of Rangoon 
Municipal Act, 1922. The material 
portion of that section is sub-S. (3) which 
runs as follows : 

When any question arises as to the liability 
of any building or land to assessment or as to 
the basis or principle of assessment, an appeal 
shall lie from the decision of the Chief Judge 
to the Chief Court of Lower Burma, whose 
decision shall be final. 

The Chief Judge referred to here is 
the Chief Judge of the Rangoon Small 
Causes Court and the Chief Court of 
Lower Burma is of course now this High 
Court. 

It has been argued for the appellants 
that the word “ final ” here used means 
nothing more nor less than the same 
word when used in the Code of Civil Pro¬ 
cedure as tho opposite of interlocutory. 
In my opinion, however, and having 
regard to this special statute, the woi'd 

final " is used in quite a different sense 
and the word “ conclusive ” rejjresents 
its meaning. This being so, the question 
arises as to whether sucli a section over¬ 
rides S. 109 and Cl. 37. The point is 
by no means free from difficulty, but the 
principle has already been considered by 
the Privy Council in the case of The 
Itangoon Botataung Company himited v. 


The Collector of Itangoon (1). That was 
a case under the Land Acquisition Act 
and the very same question as to this 
right of appeal arose there but in a 
stronger form. At the commencement 
of the hearing before the Privy Council, 
a preliminary objection was taken that 
no appeal lay. The Land Acquisition 
Act of 1894 contains no provision as to 
any appeal further than the old Chief 
Court. After hearing argument, Lord 
Macnaghten, who delivered the judgmont,. 
came to the conclusion that the appeal 
was incompetent as there was no 
statutory right of appeal whatever ; the 
Land Acquisition Act is silent on the 
point and none could be implied. In the 
statute we are considering, it may bo 
noted that further appeal beyond the 
High Court is expressly forbidden. The 
principle was also considered in the 
Bombay appellate Court in the case of 
The Special Officer, Salsette Building 
Sites V. Dossahhai Bezo7iji Motivala (2), 
where an application for leave to appeal 
to the Privy Council was made under 
S. 54 of the Land Acquisition Act. There 
Mr. Justice Batchelor construed the judg¬ 
ment of the Privy Council in the Beta- 
tatung case(l) as meaning that the Lsind 
Acquisition Act was a special statute 
enacted to deal with a special class of 
case and that orders made therein are 
outside the ordinary scope of the civil 
Court’s jurisdiction, and that since the- 
Act itself gives no right of appeal to the 
Privy Council no such right exists. The 
learned Judge also took tlie view that 
the function of the High Court, under 
the Land Acquisition Act, at any rate, 
was to perform the duties of an ultimate 
umpire and in the performance of those 
duties it was functioning outsido bhe 
Code of Civil Procedure, or, for the 
matter of that, the Letters Patent. 

In the case of The ^[anicipnl CorpDra- 
lion v. -V. A. Shahur (i), a Full Bench 
of tliis Court came to nivich tho same 
conchision as tlie Bombay C.iurt; of 
Appeal. There, liowovor, tliey were con¬ 
sidering this very statute, the Rangoon 
Mnncipal Act, 1922, and, applying the 
same principle, they held that tho High 
Court had no jurisdiction, either under 
the Civil Procedure Code or under 
S. 107. Government of India Act. to 
inte rfere w ith the decision of the Chief 

25“^ ^ug. 



Rangoon U Pan v. Maung Pa To (Duckworbb, J.) 1927 


•hidge oi the Small Causes Court given by 
him under S. 14 of the Municipal Act, as 
by S. 199 of the same Act it is declared 
ihat the Chief Judge’s decision on the 
point arising in that case must be final, 
This ruling gives us the authority of a 
Full Bench of this Court for the con¬ 
struction of the word “ final ” as used in 
S. 14, nor can I see that its meaning can 
liave a ditTerent implication in S. 91. 

The principle, therefore, running 
througli these decisions to me to be that 
in the case of special and often technical 
enactments if a person or a Court is 
specihcally designated to determine dis¬ 
putes arising out of the application of 
such enactments, the Court or person is 
not functioning in an ordinary but in an 
extraordinary, manner, and parties to 
any litigation arising thereunder will 
not be permitted to appeal further than 
these specially appointed persons or 
fcri bunals. 

Ji'uch a construction is abso based upon 
convenience and supposedly expert 
knowledge of local conditions. 

For these reasons I am of opinion tliat 
this application should be dismissed with 
eosts. 

AppUcalion dismissed. 


A. I. R. 1927 Rangoon 90 
Dgckworth, J. 

IJ Pun and anolhei —A])pellants. 

V. 

Mniuifj Pa Tic and anothe) —-Respond¬ 
ents. 

Kecond Appeal No. -199 of l92o, De* 
r'ided on Hh June 19‘J(). 

(fi) Prwlno'nl Svinll Can-^e Courts Act, S. 15 
— Suit/or couipcnsatlon for deficiency in land 
■purchased is smnlt cause. 

A suit for coiupens:ition for » part of the land 
lost by purehiser from tho vondor is eogniriblc 
t-v Small C.tnso Court : 37 liom. f37o, Ilcl. on. 

G. 1] 

{/,} Conlracl .-lct,S. ‘iO -Subjcchmatlcr of sale 
-.uh-l'mlially <Malnen by purchasers, ‘iu docs 
vuit o-pply -Spedfie llcl'.ef -Icf, 6. If. 

11 yO of tho Contract Act is not applicable 
wli''r()i.ho parrhasyr obtains sub?>tiiitially tho 
fliirif; which was rcillv the subject of the sale. 

Where tlur purchaser is not allowed to olitain 
a H.Tiall poiti</n of the laud sold, he can bo 
.fcWarili-'d col 11 pen sat ir>n fi.>r the same , Ij. d. 

liel. tni. 

It makes no difference that the mistake is dis- 
icvcrt-l only after the c<ruvey.anco has boon 
i M culed ami registered. [/'. 01, C. 2] 


(c) Cit'il P. C., S. 115 —Applying wrong law is 
ground for revision. 

Where the lower Court has applied a wrong 
law to the case, revision lies. CP* 9b 0- 2J 

Sein Tiin Aung —for Appellants. 

. 'T. C. Chatterjee —for Respondents. 

Judgment. —The facts of this case, 
for the present purpose, may be stated 
as follows : 

The plaintiffs-appellants U Pan and 
Ma Nge purchased in March 1924 from 
the respondents, Ma Pa Tu and Ma 
Kyaw, two plots of paddy land, really 
amounting to one holding, which is des¬ 
cribed in the conveyance which was 
drawn up according to the tax receipts, 
as obtaining 16 and 18 acres. The pur¬ 
chase price of Rs. 5,000 was duly paid 
and the conveyance was duly executed 
and registered, so that the property actu¬ 
ally passed to the appellants. The latter 
also took delivery and worked the land. 

In or about January 1925, Government 
resumed a portion of the land on the 
western side on ths ground that the plot 
had encroached on Government enclosed 
land and fined the 1st respondent, Tho 
acreage was thus reduced to 15-40, a re¬ 
duction of 1.44 acres. The plaintiffs- 
appellants appear to have every inten¬ 
tion of adhering to their i)urchase. 
which is presumably a good one, but in 
these proceedings they sued tho respon¬ 
dents for compensation amounting to 
Rs. 3,281, owing to thoir loss in acreage 
due to the Governnent resumption, Tho 
plot, which was resumed by Government 
is alleged to have been included in 
Government enclosed land as far back 
as 1907. There is, however, no definite 
or satisfactory proof of this fact with 
the exception of a statement of a new 
Revenue Surveyor. 

The respondents, prior to the sale, 
had bcon in possession of tho land for ten 
yoar.s and had been assessed to revenue for 
the full area. They therefore claimed to 
have known nothing of tho fact of en¬ 
croachment, bub it must be noted tliat, 
wdien they bought the land in 1911, the 
area was much smaller, and the encroach¬ 
ment must have be ni made by them. 

Tlio loss in acreage bears a proportion 
of roughly l/T2th of tho whole acreage 
and thus, though financially it may be 
of importance to the vondor and vendee, 
it is in reality not a large portion of the 
whole acreage In other words, the 
appellants have purchased substantially 
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what they laid themselves out to oppose. I am therefore treating the 


purchase. 

The respondent vendors defended the 
suit on the ground that they were not 
liable, inasmuch as the resumption had 
taken place nearly a year after the plain* 
tiff’s purchase and occupation of the 
land. 

The trial Court dismissed the suit. 

The District Court, on first appeal, con¬ 
firmed that decision, holding that the 
whole contract was void under S. 20 of 
the Contract Act and that the sole relief 
to which the plaintiff-appellants were 
entitled was to file a suit for the return 
of the whole amount of the purchase 
money. Against this decision the plain¬ 
tiffs appellants come up to this Court on 
second appeal. 

Mr. Chatterjee, for the respondents, 
raised a preliminary point at the hear¬ 
ing that there was no second appeal, 
inasmuch as the suit was one cognizable 
by a Court of Small Causes, and was not 
valued at over Es. 500. He contended 
that the suit did not fall under Article 
15 of the Second Schedule of the Pro¬ 
vincial Small Cause Courts Act, but was 
a mere claim for compensation amount¬ 
ing to Es. 428. Mr. Sein Tun Aung, 
on the other hand, urged that the suit 
was one in which title to a part of the 
land was involved and that therefore 
under Article 11 of the same Schedule it 
was not a suit of a Small Cause Court 
nature. He further claimed that Article 
15 was applicable, inasmuch as it was in 
reality for rescission of a contract. 

I think that there can be no doubt 
Mr. Sein Tun Aung's contentions are 
erroneous and that the suit was one 
cognizable by a Court of Small Causes, 
inasmuch as it was a suit for compensa¬ 
tion for part failure of consideration 
owing to a mutual mistake. The Full 
Bench case* of Puttangoicda Mallan- 
gowda Patil v. Nilkanth Kalo Deshpande 
(1) seems to me to render it clear that 
a suit of the present nature is cognizable 
by a Court of Small Causes, 

There is therefore no second appeal 
under 8. 102 of the Civil P. C. 

Mr. Sein Tun Aung thereupon asked 
that the Memorandum of appeal should 
be treated as an application for revision 
under S. 115 of the Code of Civil Pro¬ 
cedure. Mr. Chatterjee did not seriously 

Vi) ~ri9i8]'lJ7 Bom.'’G75=‘20 I. C. 5)74^15 
Bom. L. R. 773. 


appeal as an application for revision. 

In my opinion the learned additional 
Judge of the District Court misapplied 
S. 20 of the Contract Act, which is not 
applicable where the purchaser obtains 
substantially the thing which was really 
the subject of the sale. 

The law in these cases appears to me 
to be well laid down in the case of 
Janga Venkatareddy v. Jamal Ahmed 
Salieb (2) where Sadasiva Aiyer and 
Napier, jj., of the Madras High Court 
held that in such cases as this, compen¬ 
sation can be awarded and obtained. As 
a matter of fact, the learned Judge 
applied the legal principles involved in 
S. 14 of the Specific Relief Act. 

Their Lordships of the Privy Council 
in an appeal from the Court of appeal of 
New Zealand in the case of Rutherford 
V. Acton Adams (3) laid down very 
similar principles. It would seem that 
it makes no difference that the mistake 
is discovered only after the conveyance 
has been executed and registered. 

Since the District Court and the trial 
Court applied the wrong law to the case 
there are clearly good grounds for in¬ 
terference in revision under S. 115 of 
the Civil Procedure Code, inasmuch as 
the lower Courts acted illegally and 
with material irregularity in the exer¬ 
cise of their jurisdiction. 

I allow this revisional application, set 
aside the decrees of the two lower 
Courts and decree the plaintiff-appel¬ 
lants’ claim for Rs. 428 with costs on 
that amount in all Courts. 

Ct.B. J. Revision allowed. 

(2) Cl9i5]"29 M. L. J. 122’=29 I. C. 394= 
(1915) M. W. N. 422. 

(3) [191G] 32 I. C. 47 (P. C.). 
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Eutlkdgi:, C. J.. and Cauu, 'U. 

G. TIari Karmarkti) —Appellant. 

V. 

J. A. Robin and others —Respondents. 

First Appeal No. 151 of 1925, Decided 
on 27th April 1920. from the judgment 
,in Civil Regular Suit No, 006 of 1923. 

Civil P. C.. S. 88 and O. Zb—Plaintiff 
identifying himself with one of the parties so as 
to maUe. a difference to him as to which parly 
succeeds—Plaintiff is disentitled to sue. 

Tho plaintiff in order to be entitled to bring an 

interpleader suit must satisfy the Court that he 
has no claim or no iuterest in the subject-matter 
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in dispute, and that he docs not collude with any 
of the claimants. If he has in some way identi¬ 
fied himself with one of the parties in the sense 
that it makes a dilTerence to him which party 
succeed he will be debarred from bringing such a 
suit, although he will not be refused re¬ 
lief merely because he has a natural affinity for 
one side rather than the other* 

Where the plaintiff has taken an iudemnitv 
from one of the claim mts. or where he ha's 
entered into an agreement with one of them, the 
cnect of which is that he will have to pay over 
less if that party succeeds, he by his intereised 
conduct, precludes himself from obtaining relief 
by way of interpleader: MuricUa South 
Aniericnn Coy. Ud.. (i8‘13) G2 L. J. Q. h. 
390, Ref. [p 93 Q 

JIalkat —for /Appellant. 

_ Me Donnell, Pauet. Banerji and P. B. 
Ben —for Respondents. 

Judgment. The facts of this case are 
^lly set out in the judgment of the 
Original Side of this Court* Briefly 
summarized they are as follows : The 
plaintiff, Mr. Robin, on the request and, 
on behalf of the defendant-appellant 
liari Kannarkar, obtained a number of 
chances in tlio Calcutta Turf Club St. 
Leger Sweepstake. Subsequently, it was 
represented to the plaintiff that one of 
tliese chances belonged to the second 
defondant-rospondent, N. V. Sukul, and 
Mr. Robin was apparently satisfied tliat 
this was so. 

Later, this chance drew the horse that 
was tlio favourite in the race. Sukul 
sold a half siiareof )iis chance to a syndi¬ 
cate, of w’hicli Robin was a member, (or 
Rs. lo.OOO, Robin liimself contributed 
Rs. 500 towards the Ks. 15.000, so that 
lie iiei'-sonally became entitled to a one- 
sixtieth share of Siikul’s interest in the 
chance. The Rs. 15,000 was colloeteJ by 
Robin from the members of the syndi- 
rtatc and was paid by liim to S'lkul, who 
gave liiin tlio receipt, Exhibit 1. This 
contains a clause Intlemnifyiug Robin for 
any claims tliat may bo brought against 
liim. 

Tlio lior^c drasvn ran socon 1 in tin race 
and the owners of the clianco became 
mitiMed to a sum of Rs, 5'),000 odd, 
wliioli was paid by the Turf Cluli to 
Rol)in. Ixarmarkar then set up a claim 
to this money and, ultimately, Robin 
filed this suit calling upon Kannarkar 
a>id IS ikul to intorplo.id as to their rights 
to l.lio money. The bliird defendant-res- 
p indent was joined on his ow’ii applica¬ 
tion as a porch iser from Sukol of one- 
half of Ills remaining interest in the 
cbaiico. 
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The learned Judge below allowed the 
suit and directed that the plaintiff be 
dismissed from the suit on bis paying to 
the second and third defendants the sum 
of Rs. 28,296-5-0 less costs. It had been 
objected by the first defendant, Karmar- 
kar, that an interpleader suit would not 
lie, but the objection was dismissed. 

This objection is again taken in this 
appeal and is the most important ques¬ 
tion for decision. It is claimed by the 
appellant, Karmarkar, that the plaintiff 
has an interest in the subjeeb-mattor of 
the suit and, therefore, the suit is barred. 
For the respondents it is contended that 
the plaintiff does not in this suit claim 
any interest and that therefore he can 
sue. 

The law relating to interpleader was 
contained in Ch. 33, Ss. 470, to 476. 
of the Code of Civil Procedure, 1882. 

S. 470 provided that an interpleader suit 
might be instituted by a person whose 
"only inborest" in the subject-matter of 
the suit "is that of a mere stakeholder.” 

S. 471 provided that the plaint must 
state 

that the plaintifi has no interest in the thing 
claimed otherwise than as a stakeholdor. 

In the present Code, that of 1908, the 
law is contained in S. 88 and O. 35. 

S. 88 says that an interpleader suit may 
be instituted by a person "who claims no 
interest in tlio sul>ject-mabtGr of the 
suit ^otlier than for charges or costs.’* 

0. 35 says that the jilainb must state 

that the plaintifi claims no interest in the 

subject-raittjr in dispute other than for charges 

or costs. ° 

The contention for the plaintiff is thac 
this change of wording involves a change 
of meaning and that since the plaintiff 
does not in this suit claim any interest id 
the subject-matter of the suit ho is nof 
debarred from filing an interpleader suit. 

So far as it now concerns us the law of 
interpleader as set out in the Civil P. C. 

IS identical with that of England. Loid 

Ilalsbiiry's Law.s of England Volume 17 

paragrapli 1110 givosa sliort history of 
the Law of Interpleader and states that 
in 1881 previous laws on the subject, 
with tlic ox-*eption of one provision, were 
reiiealod, and tlio law is now contained in 
a body of rules (RS.C., 0. 57) together 
with 8. 17 of the Common Law Procedure 
Act. 1860. 

Those rules are to he found in the 
Annual Practice of the Supreme Court, 
1924, pages 1017 ob seq. Rule 2 says : 


Hari Karmarkar v. Robin 
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The applicant must satisfy the Court or a 
Judge by affidavit or otherwise (a) that the appli* 
cant claims no interest in £he subject-master of 
the suit otherwise than for charges or costs ; . 

• • • 

Returning to Volume 17 of Halsbury, 
para. 1176 says: 

The applicant must satisfy the Court that he 
has no personal interest in the matter in dispute 
other than for charges or costs, that he is in a 
real positiou of impartiality between the claim¬ 
ants and .... 

Again in para. 1177, 

To bar an applicant at the present day he 
must have in some way identified himself with 
one of the claimants in the sense that it make a 
difference to him which party succeed, although 
he will not be refused relief merely because he 
has a natural affinity for one side rather than 
the other. Where the applicant has taken an 
indemnity from one of the claimants, or where 
ho has entered into an agreement with one of 
them the effect of w’hich is that he will have to 
pay over less if that party succeeds, he has by 
his interested conduct, precluded himself from 
obtaining relief by way of interpleader. 

Judicial authority for this interpreta¬ 
tion is to he found in Miirictta v. The 
South American Company Limited (1). In 
his judgment in that case Wills, J., said : 

I am of opinion that the claimant is entitled 
to an order dismissing the application for an 
interpleader on the short ground that the 
applicants have disentitled themselves to 
an interpleader order by their own conduct. 
The rule provides that the applicant must 
satisfy the Court that he has no claim or 
no interest in thy subject-matter in dispute, and 
that ho does not collude with any of the claim¬ 
ants. In one sense it may bo said that hero the 
applicant has no interest in the subject-m itter 
ill dispute, because ho lays no claim to any 
spocifio portion of it ; but he does possess this 
very substantial interest in it. that if one party 
succeed, he will have to pay fclO.OOO and ulti- 
matly nearly .tlOO.OOO ; whilst if the other 
party succeed, ho will have to pay very much 
less, perhaps ±8,000 and.£80,000. Therefore, to 
the extent of the diffcrouce between these two 
larger sums he is very much interested in the 
subject-matter, because in the event of one party 
succeeding he is entitled to a Larger mount which 
he may keep for himself. 

Charles, J., said ; 

I am of the same opinion* The applicant for 
an interpleader must satisfy the Court, amongst 
other things, first that ho claims no interests in 
the subjcct'mutter in dispute and* socondly, that 
[ho does not collude with any of the claimants* 
lit appears toleraby plain to me that the appli- 
oant, by virtue of the agreement of January, 1893, 
is, in point of fact, claiming an interest in this 
subject-matter, In one event he will be able to 
keep a L*rge i)art of it for himself, in the other 
ho will have to hand the whole of it over to the 
claimants. 

These judgments are very much in 
point in the present case and show 
be yon d doubt that the plaintiff would m 

Uayaj ui l. j."q. b. 306=5 r.’sho. 


England be held disentitled to an inter¬ 
pleader order. The wording of the 
provisions of the Civil P. 0. as far as it is 
relevant to the question now before us, 
is identical with that of the rules in force 
in England and there is no doubt that it 
was the intention of the framers , of 
the Code that the law should be 
identical. We must, therefore, accept 
as correct that interpretation of the 
language used which was clearly settled 
in England long before the present Code 
was enacted. No Indian decision having 
any important bearing on the present 
question appears to have been published 
and there is therefore no question of any 
condict of interpretation. 

We hold, therefore, that the plaintiff 
was not entitled to bring an interpleader 
suit and that his suit must fail. 

In respect of the costs awarded against 
him the appellant objected that the 
plaintiff had wrongly paid an ad valorem 
Court-fee, instead of a fee of Rs. 10 for 
what was, in effect, merely a declaratory 
suit. We do not consider it necessary to 
decide this objection since, on the order 
that we must pass, the decision would 
not affect the amount of costs to be 
awarded. The appellant himself paid a 
Court-fee of only Rs. 10 on this ajjpeal 
and it might have been necessary to 
decide whether this is sufficient. But 
the admitting Bench, when admitting the 
appeal said : 

As regards the question of Court-fees it is sub¬ 
ject to reconsideration if the other side raises any 
objection. 

The other side has not in fact raised 
any objection and we, consider, therefore, 
that we cannot of our own motion re¬ 
open this question. 

It was admitted in argximent by the 
learned counsel for tlie plaintiff that the 
trial Judge had been unduly generous to 
his client in the matter of costs. Wo 
agree that this is so and will allow no 
special costs to any party. 

We accept this appeal, set aside the 
judgment and decree of tlio Court Ixelow 
and dismiss tlio plaintiff's suit, directing 
him to pay the costs of tlie appellant in 
both Courts. 

The second and third respondents who 
did not challenge Robin's right to inter¬ 
plead sliall pay tlieir own costs in both 
Courts. 

G. u, 3. Appeal allowed. 
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Brown, J. 

Maung Kywe —Plaintiff—Petitioner. 

V. 

Maung Kala — Defendant—Respon¬ 
dent. 

Civil Revision Ko. 38 of 1926, Decided 
on lOth Angnst 19 l 6, from the decree of 
the Township Co’>rt J., Myittha. 

Provincial Sinall Cause Courts Act, Sch. 2, 
Arl.S—Monctj paid for cnjoytueut of trees is 
not rent. 

Wh.tt is paid in rttuni for the enjoyment cf 
the trees is not rent with in the me aning of 
Art. 8 : 38 Mad. 883, ReL on. [P Ui, C 2] 

Miltei —for Petitioner. 

Sh(L Ki/an )—for Respondent. 

Brown, J. — The petitioner, Manng 
Kywe, sued tlic respondent, Manng Kala, 
in the Township Court of Myittha for 
the recovery of a hundred viss of jaggery 
or its value, Rs. 45, claimed as rent due 
for the lease of certain palm trees. The 
case was taken up by the Township 
Court in its Small Cause Court jurisdic¬ 
tion, and after hearing evidence that 
Court dismissed the suit. 

The plaintitl’ has now come up to this 
Court in revision, and it has been urged 
on his behalf that the suit was not of a 
8ma)l Cause Court nature, and that the 
trial Court, therefore, had no jurisdic¬ 
tion to dismiss the suit. Reliance is 
placed on Art. 8 of the Second 
Scheduh’ of the Provincial Small Cause 
Courts Act. That article excludes from 
the jurisdiction of a Small Cause Court 
a suit for the recovery of rent other 
ilian liouse rent, unless the Judge of the 
Court of Small Causes has been expressly 
invostc<l l)y the Local Government with 
authority to exercise jiirisdictiou with 
rosjject thereto. It is not suggested that 
the Local Govornmont lias expressly 
invested the Judge of the trial Court in 
this case with authority in the matter, 
and the question for decision is, there¬ 
fore, whether the suit was one for re¬ 
covery of rent within the meaning of 
Art. 8. 

There is no definition of the term 
" n-nt ” in the Small Causo Courts Act. 
Nor can I tiufl such a definition in tlie 
Gorjeral Clauses Act. The only detini- 
tioji in the Indiau .Acts that I have dis- 
covere 1 is (Jiat given in S. 105 of the 
Tran-for of Property Act. After dofin- 

.ng " a 1 as(} of iininovable proi>orty,” as 

.1 oI ;i rij-ht to cujoy tL;it [>ro(>--‘rly 

ijrxlijr ccrlitiu conditions iu coasider.itioii of -t 


price paid or promised, or of money, a fhare of 
crops, service or any other thing of value. 

the section goes on to say that, 

the money, share, service or other thing to 
be so rendered is called the rent. 

It is cUav, therefore, that “ rent ” as 
defined in this section can have refer¬ 
ence only to payment for the enjoyment 
of immovable property. Under S. 3 of 
the Act immovable property does not 
include standing timber, growing crops 
or grass; and a similar definition is given 
in S. 2 of the Registration Act. 

In the present case, the amountj 
claimed is for the enjoyment of certain 
trees and, therefore, under these defini¬ 
tions, it cannot be called “ rent ” for im¬ 
movable property. 

In Wharton’s Law Lexicon, “ rent ” is 
defined as 

a certaiu profit issuing yearly out of lands and 
tenements corporeal. 

That would nob seem to include pro¬ 
fits arising solely out of the enjoyment 
of trees. 

In the case of Natesa Gramani v. 
Tangavelu Gramani (l) it was held that 
a lease of certain palmyra trees was not 
a lease of immovable, property. 

The causo of action in this case is not, 
tbevefore, based on a lease of immo¬ 
vable property, and having regard to the 
definition of " rout " given in the Trans¬ 
fer of Property Act, and in Wharton’s 
Law Lexicon, I am of opinion that what 
is paid in return for the enjoyment of 
the tre3S is nob rent within the moaning 
of Art. 8 of the Second Schedule to thei 
Provincial Small Cause Courts Act.I 
That being so, the present suit is nob ex¬ 
cluded from the jurisdiction of a Court of 
Small Causes, and the trial Court had 
jurisdiction in the case. 

And on the merits I am nob satisfied 
that there is sufiicient reason for inter¬ 
ference in revision. I have been referred 
to S. 116 of the Indian Evidence Act. 
That section applies in the case of im¬ 
movable property only, and. therefore, 
on my finding that the trees are not im¬ 
movable property, the section would not 
be directly applit able in this case. Eur- 
ther. the finding of the trial Court is in 
etfect that for the year for which the 
claim was brought the respondent was 
nob the tenant of the petitioner. 

I di^lais:5 this application with costs. 

G. n. J. Application dismissed. 

(1) [l 3-1 1. 0. 

M. W. N. a‘J7. 
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Full Bench 

Pratt, C. J., ‘ and Ounlipfe 
AND Madng Ba, JJ. 

Commissioner of Income-tax — Re¬ 
feree. 

V. 

A, Eggai —Assessee. 

Civil Reference No. 13 1926, Decided 
on 3rd December 1926. 

s}{ Income-tax Act (1922), S. 4 (3)— Income 
from an office held on condition that such in¬ 
come would be devoted to charitable piirposes is 
not exempt although the money is spent for such 
charitable purposes. 

Althongh a parson liolds a particular ofiRce 
undar an agreement that he would hold his 
income from such office in trust for certain 
charitable purpose and after receiving the income 
he actually spends it for these charitable pur* 
poses, such income must be regarded as his per¬ 
sonal income and cannot be exempted from 
income-tax under S. 4 (3) as it is not an income 
derived from property held in trust within the 
meaning of that section ; A. I. R. 1925 All. 115, 
Hel. on. [P. 95, C. 2] 

Keith —for Referee. 

Davies —for Assessee. 

Pratt, C. J .— The Commissioner of 
Income-tax has under S. 66 (2) of the 
Income-tax Act referred to this Court 
the question whether the remuneration 
received by Mr. Eggar for his services as 
Senior Law Lecturer, University College, 
and Professor of Law, University of 
Rangoon, should be included in his 
personal income for purposes of assess¬ 
ment to income-tax. 

Mr. Eggar was Deputy Government 
Advocate and the sanction of the Local 
Government was required before he 
could take up the appointments under 
the University. The Local Government 
consented to Mr. Eggar accepting the 
appointments on the condition that he 
assigned the whole of the salary received 
from the Lectureship and Professorshij) 
to the Vice-Chancellor to be held by him 
on trust and expended for the benefit 
of the students (and of the University) 
upon (1) the expense of producing a series 
of printed lectures on the lasvs of India 
and Burma, and (2) the encouragement 
of rowing and aquatic sports and the 
ostablislimont of a boat club for the 
Uni versity. 

The Chief Secretary to the Government 
in his letter stating that there was no 
objection to Mr. Eggar taking up the 
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posts under the University stated that 
he was desired to ask him to take the 
necessary steps to pub his offer regarding 
the pay of the two appointments into 
effect. 

Mr. Eggar accordingly drew up a draft 
trust deed, but no trust was formally 
constituted. 

The Income-tax was deducted in 
advance from the sum due to Mr. Eggar 
from the University at the time of pay¬ 
ment by the disbursing officer under 
S. 18 (2) of the Income-Tax Act. In his 
appeal against the assessment of his 
salary as Professor and Law Lecturer as 
personal income before the Assistant 
Commissioner of Income-tax Mr. Eggar 
took the position that the emoluments of 
his office under the University became 
the income of a trust from the time 
that he undertook his duties under the 
University and were never in fact his 
income. 

Before us it has been argued on behalf 
of Mr. Eggar that under the circum¬ 
stances there is a trust and that 
he received the money as agent 
of the trust and as trustee there¬ 
of himself. From the statement of 
facts drawn up by the Commissioner of 
Income-tax it appears that each month, 
on drawing the salary attached to the 
appointments of Law Lecturer and Pro¬ 
fessor of Law, Mr. Eggar paid these 
amounts into a separate account and 
that the moneys in question have been 
devoted to the purposes of the University 
Boat Club. 

Under these circumstances it is to my 
mind clear that the money was the per¬ 
sonal income of the assessee and only 
became trust money, if at all, when paid 
into the separate account for the purposes 
of the boat clnb. The exemption set 
forth in sub-S. (3) (1) of S. 4 of the Act 
has no application since tlio emoluments 
in question are not income derived from 
property held xinder trust or other legal 
obligation wholly for religious or ciiari- 
table purposes. 

Mr. Eggar accepted the ollice of Law 
Lecturer and Professor under the condi¬ 
tion that he disposed of his salary for 
the benefit of the University as proposed 
by him, b'lt it did not cease to bo lus 
salary by reason of bis accepting tlie 
condition. The position would have 
been different had he accepted the office 
on condition that he should draw nc 
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salary. It was open to him to accept 
the appointment without pay, and to 
leave the University with liberty to 
devote the emoluments which would 
ordinarily he paid to a Lecturer and 
Professor to charitable purposes, if they 
thought tit. He made no such agree¬ 
ment. He cannot, therefore, claim as 
of right exemption from income-tax 
with respect to a portion of his income, 
which ho devotes to charitable purposes 
under an agreement with the Local 
Government, even if he has created a 
trust with respect thereto. 

It does nut appear necessary to quote 
authorities on the point, hut 1 note 
that a similar view was taken by a Bench 
of the Allahabad Higli Court recently 
in Me^sn. Jjaclnnan Das, Narain Das 
*/ Cairnpore, In the )iiatter of (1). 

Jfc was there-held that a dedication by 
the three active members of the firm of 
a share of tlie profits of their business 
to charitable purposes did not conveit 
that portion of their income into in¬ 
come derived from property held under 
trust or «)thcr obligation wliolly for 
religious or charitable purposes, and 
that it was not exempt from assessment 
under Cl. d (1) of S. 1 of the Income- 
tax Act. 

My answer to the reference would 
ne that t.lic sum of Rs. 7,'299 stated in 
tlje a-iscssrnont to he allowances as Pro¬ 
fessor of Law and Law Lecturer should 
iiC inclmlcd in the ijorsonal income of 
the asHO^sce. 

\Vc arc agreed that the reference shall 
t.c answered in these terms, hut we 
make no order as to costs. 

Cunliffe, J.—(llis Lordship after sot- 
T.ing out the facts proceeded.) Several 
questions licrc arise and must he deter¬ 
mined before one is al)le to approach 
the maitj question of e.xemption or non- 
exemption. The trust deed, which is 
dated January 192J, runs as follow.s : 

I tlccldTi: tliat all the c'liiolinn .iits to Nvbicb I 
I nay ht or bi;‘‘onie o?j tilled ns Profo'^'^or of L:ins' 
it tip: lJiiiversit\ of Haugoon and Senior Law 
I lurer at tlie University College slnill be 
]i*.dd )Ti fru>t for the benefit of the 
^Jnivf.ritv und i lie students and expended iiptm 
fl) prif title, tyrcwritii'g ami incidental costs 
i f prudkndng a >eri* s of lurlures on the laws of 
Jiidia and J^nrina, aud {'Si establisliifig a boat 
fi.r ! he hind* nth. purehasij>g boats au<l so 
^orfh. i’ouar to seltk* tlie details of these 
Hclinnjf-'S .iihI the appliraticn oi the fund, as 
well :irt puwir to cancel thi^ iriist, shall be vested 
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in the Vice-Chancellor for the time being of 
the University and myself subjeot (where neces¬ 
sary, to the final decision of the Chancellor of 
the University. 

At the hearing Mr. Eggar contended 
through his learned counsel that effect 
should be given to hi^ intention on an 
equitable principle which is laid down 
in the well-known English Chancery 
case of Holroyd v. Marshall (2). That 
case is an authority for the equitable 
doctrine that on a contract agreeing to 
make a transfer of property, the bene¬ 
ficial interest in that property is imme¬ 
diately passed to the transferee provided 
the contract is one of which a Court of 
Chancery would decree specific per¬ 
formance. I am inclined, however, to 
think that the principle laid down in 
Holroyd v. Marshall (2) and in the 
long line of English and Indian cases 
which have followed its decision, cannot 
be applied in the present case. The 
maxim in equity which considers as 
done that which ought to be done is 
almost invariably applied to cases in 
which some default or fraud has taken 
place for which reason the assistance of 
the Court is asked. 

I am much more inclined to regard 
the whole of this transaction as being 
nothing more nor loss than an execu¬ 
tory trust. The deposit of the draft 
so-called trust deed was in my view in 
law a direction to create an executory 
trust. Executory trusts are execedingly 
common in tho United Kingdom. The 
directions to create them are usually 
found in Wills and marriage settlements 
and often covenants to settle after-ac¬ 
quired property have been confirmed. 
Whore, too, the creator of the trust 
nominates himself as a trustee for the 
cestui que trust tho Courts have always 
looked generously upon tho intention of 
the declaration. It is quite true that 
covenants to settle usually only affect 
corpus and not income, but effect has 
been given where a plain intention is 
shown to trusts concerned with income 
alone ; for trusts and legal estates are 
governed by the .same rules. It is quite 
true that a voluntary covenant to create 
a trust is not enforceable, but if the 
whole of tlic circumstances of this case 
aro examined, it will be seen -that there 
was a valid contract between the Govern¬ 
ment and Mr. Eggar enforceable in lavr 

“(•i) IjAl. j. ohTm'^ jITiTiIU ‘J13=7 l. 

T. 172=10 H. L. C. 101=11 W. B. 171 
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from which this voluntary trust sprang 
and the true test is ‘ whether, on the 
whole construction of thei letters passing 
between the parties arid ' also of the 
draft trust deed,‘there^Was an intention 
to give third parties immediate equitable^ 
rights. In my opinion, that tost fs' 
fulhlled. 

The Oomftiissioirer of Income~tax^ 
however, contends that any questi^bh^ of 
a trust in India is controlled by the. pro¬ 
visions of the Indian Trusts Act of 1882*. 
That is quite true if the trust’ 
in question does not happen ,to ibe 
a charitable trust. But the preamble to 
that Act has been interpreted to exclude 
all charitable trusts from the operation 
of the statute. I, therefore, arrive at 
the next question as to whether this 
executory trust is in fa'ct aljrust. for- 
charitable purposes. I think that the 
•arrangement enbecedi into' here comes 
well within thtf de&nition of a charitr 
’able trust t 'ia-id. down by Lord Mac^ 
Naughten \n Peyisel’s case (3). 

. SuTchibeinj^the^case, is^this -charitable 
executory trusWexempfeed und.er the" 

Indian Income-tax Act of 1922 ? S. .4, 

suh'S. (.i), sub-para, (l), of the Act 
• reads : 

This Act shall not apply in the iollowing ' 
classes of inco.ne : lucotne derived ftoil pro¬ 
perty held under trust or other legaU obligation 
wholly for religious or charitable purposes, and 
in the case of property so hold In part only for 
purposes the income applied or finally sot apart- 
lor upplicatiou thereto* * 

And suh-paragraph (2) of the same 
sub*section runs : 

‘‘ religious or charitable in- 
stititution derived from voluntary contributions 

and applicable nololy to religion-' or charitable 
purposes, 

It is with a good deal of regrot that I 
am unable to hold that Mr. Bggar’s gift 
comes within the ambit of either of these 
paragraphs. Paragraph (2) obviously 
does not apply as the income there men¬ 
tioned is of course the income, once it is 
in their hands, of the cliaritable or 
religious institutions. As to paragraph 
(1), in my view the trust would fulfil all 
the requirements laid down were it de¬ 
rived from property. The legal defini¬ 
tion of personal property is a very wide 
one. It has been held to apply to debts, 

in certain circumstances, to choses in 
action of all kinds, to copyrights, to 
patents, to dobenturos and 
Government annuities, but 


even to 
cannot 


(3) [1891] A. 0. 531. 
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tbiok that even this wide; interpretation 
ca'h''include the right to a future salary. 
*;It is true that Mr. Eggar, having regard 
•t<^^-covenant with the Chief Secretary 
reTOn'od his salary and his position in 
a ifeuciary capacity alone, but as that 
salary was not income derived from pro- 
"Tje^by held on trust he cannot be con- 
as able to pbtain the benefit of 
the^^xemptioD. It is with reluctance, as 
I»h^\’’e Said, that I uphold this assess- 
Whether such action on the part 
'©f the authorities will encourage similar 
^ifblic-spirited efforts it is not for me to 
say. lean well imagine, for example, 
that on different facts the’ receipt of 
extra emoluments such ■ as this might 
place the assessee within a different 
category of assessment, for example, 
in relation to svippr-tax. There a real 
hardship tVohfe a6rue. ^ 

For these* reawps, I. think 

the asse3SthehftsfiOTjl^%& ^held‘. ^ - 

l^aung Ba, have had tiie^d^-- 

vantage of reading'the judgments’of the 
learned -.chief- jMStice,;.and' my. learned 
’• brother Ciinitfftf. ^ .'r'’.- \'\'- 

^The facty'le^tnj/ up to CHis reference’ 
lQQa<j6 by:, •the* Cbmmissioqer of Income- 
tax-' have . befen fully ‘ Jet. opt in ' their 
ju'd^mep^is. *‘The questi^ iireferred is : 
whelhor the sum of stated in 

the assessment to be allowances as Pro¬ 
fessor of Law and Law Lecturer should 
be included in the ^personal income of 
the asse-ssee, or should be treated as the 
sep'arate income of a trust. 

When the Government i)erraitted Mr. 
Eggar to accept the Law Lectureship 
and Professorsliip which carried an 
allowance of Rs. 300 each, ho most gener¬ 
ously agreed to a condition that lie 
should assign the wliole of the salary 
t^at he should receive from these ap¬ 
pointments to the Vico Chancellor of the 
Rangoon University to bo held by him 
on trust and expended for the benefit of 
the students upon,:(l) the production of 
^ series of printed lectures on the laws 
of India and Burma ; and (2) the en¬ 
couragement of aquatic sports and the 
establishment of a boat club for the 
Un iver.sity. 

To his credit'it may be mentioned 
that Mr. Eggar lias carried otit the con¬ 
dition of his appointment. The Com¬ 
missioner of Income-tax, in his statement 
admits that each month on drawin** the 
salary attache.d to the appointments of 
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Law Lecturer and Professor of Law, 
Mr. Eggar fpaid these amounts into a 
separate account, and that the moneys 
in question have been devoted to the 
purpose of the University Boat Club. 
But the Commissioner was of the opin¬ 
ion that the moneys came into the 
hands of Mr. Eggar in propria persona 
and was not paid to the trust. For that 
opinion he gave these -reasons : (1) that 
Mr. Eggar had not executed a deed, em¬ 
bodying the terms of the proposed trust ; 
and (2), that S. 5 of the Indian Trusts 
Act, 1882, lays down that to make a 
valid trust of moveable property it is 
necessary either to execute a deed and 
register it, or in the case of a verbal 
trust to hand over the property to the 
trustee. 

It is true that Mr. Eggar has not exe¬ 
cuted -a trust deed. He has however 
submitted a draft deed of trust to the 
Vice-Chancellor, but the latter has not 
had time to examine it. In forwarding 
a copy of the draft deed to the Principal 
of the University College, Mr. Eggar 
stated that 

the Government have no obj«'ctiou to my 
taking the appointment of Ijaw Professor and 
Senior Law Lecturer on the terms thitl dedi¬ 
cate mv salary in the manner indicated in the 
draft deed which is forwarded herewith for the 
approval of the authorities concerned. 

In tliat draft wO find this • 

1 declare that all the emoluments to which 1 
may be or become entitled as Professor of haw 
at the University of Rangoon and Senior Law 
Lecturer at the University College shall be held 
in trust for the benefit of the University and the 
stvulents, etc. 

So it seoms clear that Mr. Eggar has 
made a clear declaration of his intention 
to create a trust and that lie has carried 
out that intention. Ho has practically 
divested himsolf of his rights to the 
University. The learned Commissioner 
of Income-tax has overlooked the saving 
clause in Section 1 of the Indian Trusts 
Act hy whicli private religious or charit¬ 
able endowments arc exempted from the 
operation of the .Act. Of course tl)e ])rinci* 
jiles laid down in tljab Act may be ac¬ 
cepted for guidance. Under the Act execu¬ 
tory trusts may bo claimed as obliga¬ 
tions in the nature of trusts as provided 
for in Ss. 92 and 91 of the Trusts Act. 
The principle laid down in S. 92 is 
founded on the maxim that equity im¬ 
putes an intention to fulfil an obligation. 
Althotigh the salary in question may bo 
treated as trust money, it still remains 


to bo seen whether it can be brought 
within the exemption laid down in 
Clause 1 of sub-Section (3) of S. 4 of the 
Income-tax Act. The clause reads : 

Any income derived from property held under 
trust or other legal obligation wholly for religi¬ 
ous or charitable purposes etc. 

The language used is plain. The in¬ 
come to be exempted i% the income 
derived from property held under trust 
or other legal obligation wholly for 
religious or charitable purposes. The 
income in question can in no sense be 
considered as income from property so 
held. That being the case, the benefit 
of this clause cannot be claimed for the 
income in question. According to that 
clause, the income derived by investment 
of the trust money may be brought 
within its exemption. It therefore seems 
hard that the trust money itself will not 
be exempted and unless and until this 
clause is amended to include such trust 
pro]) 0 rty that hardship must continue. 

The learned Judges of the Allahabad 
High Court who decided a similar refer¬ 
ence by the Commissioner of Income- 
Tax of the United Provinces, In the 
matter of Lachman DaSt Narain Das (1), 
held a similar view. In that case a 
certain portion of the profits of a regis¬ 
tered business firm was allocated to cha¬ 
ritable purposes. The learned Judges held 
that the portion thus allocated could in 
no sense he treated as income derived 
from property held under trust or legal 
obligation. So ray answer to the ques¬ 
tion referred will he that the remunera¬ 
tion in question cannot be brought with¬ 
in the exemption of tliat clause but is 
taxable as salaries under Section (> of the 
Incotne-tax .Act. 

G.U J. Assessment itphcld. 
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Heald, J. 

.V'/'i Pa —Accused—.Applicant. 

V. 

Kimj-Euiperoi —Opposite Party. 

Criminal Revision No. llol-B of 1926, 
Decided on ‘ird September 1926, from the 
order of the Sub-Divl. Mag., Mouimein, 
in Criminal Miscellaneous No. 221 of 
1926. 

Burma naUtual Offender's Restriction J.ct 
{Burma Act 2 of lOiy)— Applicability—Burma 
Excise Act (0 of 1917), S. 64-.4. 

The Habitual Ofieuders* RestriotioD Act 
Ebould uot be applied to persoDC against whom 
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;aotioa is taken under S. 64-A of the Excise Act: 
A. I. R. 1926 Rang. 182. Foil. [P 99 O 1] 

Heald, J. —'Nga Pa was sent up by 
“the Gscise Department before the Sub- 
•divisional Magistrate of Moulmein with 
a view to bis being put on security under 
“the provisions of S. 64-A of*the Burma 
.Excise Act. Instead of taking the action 
which he was asked to take the Magis¬ 
trate purported to take action under S. 7 
of the Burma Habitual Offenders Kestric- 
tion Act. It has been held by a Bench 
of this Court in the case of King-Em- 
jieror v. Kyaw Hla (1) that the cases 
referred to in S. 3 (l) of the Habitual 
‘Offenders Restriction Act do not include 
'Cases in which a Magistrate may require 
a person to show cause why he should 
not be ordered to execute a bond for his 
good behaviour under S. 3 of the Burma 
•Opium Law Amendment Act. The pro¬ 
visions of S. 64A of the Burma Excise 
Act are exactly similar to those of S. 3 
of the Burma Opium Law Amendment 
Act, and it follows that the fact that 
' proceedings under S. 64A of the Excise 
Act may be taken against the accused 
does not warrant a Magistrate in taking 
proceedings against him under S. 3 of the 
Restriction Act or in making an order 
under S. 7 of that Act. 

The order of restriction against Nga 
Pa is set aside and the case is remanded 
to the Sub-divisional Magistrate for re- 
■trial according to law. 

B.D. Case remanded. 

.,(1) A. I. R, 1926 Rang. 182=4^ Rang. 123^ 
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Pratt, O. G. J., and Cdnlippe, J. 

K. C. K. Fatima Bibi and others — 
Plaintiffs—Appellants. 

V. 

M. K. K. Mohideen and a/ioi/ie;—De¬ 
fendants—Respondents. 

Special First Appeal No. 13 of 1926, 
Decided on 3rd December 1926. 

Negotiable Instruments Act, S. 28 —All 
partners of a firm signing a promissory note 
personally—One partner adjudicated insolvent 
in firm's name and making composition with 
.creditors—Liability of other partners under the 
pro-note is not absolved. 

Where a promissory note has been sigoed 
persoDally by all partoors of a firm individually, 
.adjudioation of one of the partners in the firm’s 
name, as insolvent and his oomposition with the 
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creditors will not absolve the other partners, 
who were no parties to the insolvency proceed¬ 
ings and the composition, from their personal 
liability under the promissory note. [P 100 C 1] 

Doctor —for Appellants. 

Shunmugam —for Respondents. 

Judgment. —Plaintiffs sued K. A. 
Adam, M. K. Kader Mohideen and M. N. 
Mahomed Abubacker on a promissory-note 
which was admittedly signed by all the 
defendants personally. 

The case against the first defendant 
was dismissed on the ground that as 
managing partner of K. A. Adam & Go., he 
had become insolvent and made a com¬ 
position with his creditors. The Gourt 
further held that as the second and third 
defendants were partners of K. A. Adam 
& Go. as they were alleged to be when the 
note was executed by all three defendants 
for K. A. Adam & Go., the debt of the 
firm was extinguished by the composi¬ 
tion, and plaintiff could not proceed 
against the second and third defendants. 
The suit was accordingly dismissed. 

The present appeal is against the order 
dismissing the suit against second and 
third defendants. As second and third 
defendants executed the promissory-note 
and there was good consideration they 
are prima facie personally liable. Defen¬ 
dants’ case was that they executed the 
note in their representative capacity as 
agents of and on behalf of the firm of 
K.’A. Adam & Go., that the money was 
borrowed for the firm and they were not 
personally liable. In the body of the 
note it is stated that the note is given by 
K.'A. Adam & Go. 

There is a stamp in blue ink K. A. 
Adam & Go. and underneath the separate 
signatures of the three defendants. The 
reasoning of the learned Judge is obviously 
fallacious, since if the defendants two 
and three nxecuted the note as partners 
of K. A. Adam & Go. they ought to have 
been parties in the insolvency proceetling, 
which they admittedly were not, in order 
to absolve them from further liability in 
a suit on the note. The composition in 
the insolvency proceedings with first 
defendant cannot therefore extinguish 
the liability of second and third defen¬ 
dants on the note. The case set up by 
the defendants in their written statement 
was not, however, that they were part¬ 
ners, but agents of K. A. Adam fc Go. It 
is contended on their behalf in this 
appeal that by virtue of the statement in 
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writing in the body of the promissory- 
note that they borrowed as K A. Adam 
i Co. they escape personal liability in 
spite of the provisions of S. ‘28 of the 
Negotiable Instruments Act. 

Section 28 lays down that an agent 
who signs his name to a promissory-note, 
bill of exchange or cheque without in¬ 
dicating thereon that he signs as agent, 
or that ho does not intend thereby to 
incur personal responsibility, is liable 
personally on the instrument, except to 
those who induced him to sign upon the 
belief that the principal only would be 
held liable. In the present instance 
there is nothing on the face of the note 
to indicate that defendants signed as 
agents «^f K. A. Adam Sc Co. and not as 
principals. The inference from the state¬ 
ment in the body of the note that it was 
given by K. A. Adam A: Co., together with 
the fact that the three defendants signed 
separately beneath the stamp of the firm, 
would be that all three defendants were 
members of the firm of K. A. Adam & Co. 
and lial)le as such. 

There nothing on the note to show 
that tlioy wore not personally liable. 
The adjudication of K. A. Adam as in¬ 
solvent qua Iv. A. Adam & Co. and his 
composition wiili tluj creditors cannot, as 
already pointed out, absolve second and 
It.hird del'endants. who were not parties 
'to llic insolvency proceeding and com¬ 
position, from their liability on the note 
to tlio oxt.ont to which it remains un- 
jsatisfiod. 

' I would sot aside blio order dismissing 
the suit as against the second and third 
defendants. As a paint of limitation has 
been taken the case must bo remanded 
for disposal. Appellants will bo allowed 
costs in this appeal. The usual cortifi- 
cate for refund of Court-fee will issue. 

o.I',. Appeal allowed. 
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Pkatt, O. C. J.. anu Cunliffe. J. 

V Anllil:<>/er Sc Go. —Appellants. 

V. 

Ofthial Raspondont. 

rjivil Miscellan<50us Ajip-al Ko. r20of 
lb2G, Decided on 2!Jtli Noveuibor 1920, 
from an order on the Original Side in 
Insolvency Oaao No. 18 of 1924. 
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Transfer of Property Act, $. 100 — Mortgage- 
of whole property by the owner — Mortgagor's 
title in respect of a part of the 2 ^operty found 
to be defective—Mortgagor obtaining charge over 
such liToperty — Mortgagee is entitled to the 
charge. 

P mortgaged his whole property lo G. G trans¬ 
ferred the mortgage to M. After P’s death his 
heirs acquired the three-fourths share of the pro¬ 
perties aud conveyed ittoS subject to the mort¬ 
gage of ^1. Ooe of tho heirs sold his remaining 
oiio-fourth share to J. S redeemed the whole of 
M’s mortgage and got conveyance of the whole 
property. S in a suit against J and his vendor 
of the one-fourth share obtained a decree for a 
certiin sum represeotiug M’s oae-fourth share 
of the mortgage and the decretal amount was 
)uade a first charge on that o le-fourth share. S 
mortgaged the whole property to Z, but subsequ¬ 
ently it was found out that S’s title to the one- 
fourth property was defective and S handed over 
the decree giviug him a firstchirge on that oue- 
fourth share to Z. Subsequently S was aijudicat- 
ed an insolvent. In the Court of the insolvency 
proceedings Z obtained an order for sale of the 
property in question. J. as purchaser of oue- 
fourth property objected. Z purchased from J 
the oue-fourth share for Rs. IS,000 aud retained 
the sum equal to tho decretal amount in the suit 
of S. The three-fourths share of tho property 
was sold by auction and was bought iu by Z. 
The Official Assignee assigned the decree creating 
charge in respect of tho one-fourth share to Z ou 
condition that, if his claim to the decretal 
amount was not upheld, he would pay the 
aiaouut to the Official Assignee. Z then put in 
a formal claim that the one-lourth share in the- 
property vested iu him free from the charge cre¬ 
ated by the decree in favour of S and that ho was 
entitled to retain for his own benefit as absolute 
owner the decretal umouut. 

Held : that tho making over by S of a copy of 
his decree iu respect of the oue-fourth share to Z 
did not amount in law to an assigument of the 
decree, but on the facts it must be held that Z 
had a first charge on the decretal amount in 
equity. Z by virtue of his mortgage from S was 
entitled to tho'whole i.jtorest in the property, 
which S obtaiiicd by the redemption of M'.s 
mortg.igo and under tho conveyance which ho 
gave to S. (P lOL C 2 : P 102 C 1] 

Paget —for Appellants. 

Doctot —for Respondent. 

Judgment.—The main facts of this 
case are to be found in the amended peti¬ 
tion of V. Zullikofer & Co., at pa^e 121 of 
Insolvency Case No. 18 of 1921 on the 
Ori^iinal Side of tho Court, in whioli Y. 
A. Shakoor and E. A. 81iakoor were the 
petitioning debtors. On tho 21th Septem¬ 
ber 1920, Y. A, Shakoor being in debt 
to Zollikofor Sc Co. to tho extent of 
about one lakh of rupees mortgaged to 
them a house and site in Edward Street, 
Rangoon, for two sums of Rs. 80,000 and 
Rs. 20,000 by deposit of title-deeds. Zol- 
likofor A Co. similarly mortgaged the 
property to the Netherlands Trading 
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“Society Back for Ra. 80,000. It was 
•subsequently found that Shakoor’s title 
to the mortgaged -property was de¬ 
fective and that he had in fact a 
valid title only to an undivided 
three-fourths share, the remaining 
one-fourth share having become vested in 
one H. V. M. Jeewabhai by purchase 
from the owner, Maung Po Dike, who 
was one of the heirs of Maung Po Maung, 
the original owner of the mortgaged 
property. Maung Po Maung had mort¬ 
gaged the whole property to one S. C. 
George, who transferred the mortgage to 
Ma E Mai. 

Maung Po Maung died leaving as 
heirs Ma Yin, Ma Thet, Ma Shin and 
Maung Po Dike. Ma Thet acquired the 
shares of Ma Yin and Ma Shin and con¬ 
veyed the three shares to Shakoor sub¬ 
ject to the mortgage. Shakoor redeemed 
the mortgage in full, and Ma E Mai, as 
mortgagee, conveyed the whole property 
to Shakoor. 

It is clear that under this transaction 
Shakoor could not succeed to more than 
Ma E Mai’s lien on Po Dike's interest 
under her mortgage. The next step was 
■that in Civil Regular Suit No. 454 of 
1920 Shakoor Brothers obtained a con¬ 
sent decree against Maung Po Dike and 
H. V, M. Jeewabhai for Rs. 7,117-8*3 
principal and interest representing 
the one-fourth share of Ma E 
Mai’s mortgage redeemed by Sha¬ 
koor. In the decree this sum was 
made a first charge on the one-fourth 
share of Maung Po Dike in the property. 
The date of the decree was March 27, 
1922. In 1923 Zollikofer learned that 
Shakoor’s title to the one-fourth share of 
the property was defective and pointed 
it out to Shakoor who admited the facts 
and made over a certified copy of the 
decree to Zollikofer. 

On the 18th January 1924, Shakoor 
was adjudicated an insolvent. 

In the course of the insolvency pro¬ 
ceedings Zollikofer & Go. obtained an 
order for sale of the property in question. 
Jeewabhai, as purchaser from Maung Po 
Dike of one-fourth objected. 

The Official Assignee held an inquiry 
and found that Zollikofer & Oo. had only 
a good title to three-fourths of the pro- 
iperty and that Jeewabhai was owner of 
Jthe remaining one-fourth share. 

Zollikofer & Oo., by deed dated March 
"30, 1925, purchased from Jeewabhai 
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Maung Po Dike’s one-fouth share in the 
property for Rs. 18,000 and retained the 
sum of Rs. 7,961 representing the decre¬ 
tal amount in Suit No. 454 of 1920. The 
three-fourths share of the property was 
sold by auction by the Official Assignee 
and was bought in by Zollikofer & Co. for 
Rs. 73.000, which they set off, by permis¬ 
sion, against the mortgage debt. By a 
deed dated the 6th of February 1926 
the Official Assignee assigned the decree 
in Civil Suit No. 45-1 of 1924 to Zolliko¬ 
fer & Co. on condition that, if their claim 
to the decretal amount was not upheld 
by the Court, they would pay the 
amount to the Official Assignee. 

The creditors Zollikofer & Go., then 
put in a formal claim that the cne-fourch 
share of Maung Po Dike in the property 
vested in them free from the charge, 
created by the decree in favour of Sha¬ 
koor and that they were entitled to re¬ 
tain for their own benefit as absolute 
owners the decretal amount. Tte matter 
came before a Judge on the Original Side 
who held that Shakoor had a three- 
fourths interest in the i)roporty and that 
Zollikofer was entitled to that only, that 
there had been no assignment of the 
decree, and the decree would be barred as 
Zollikofer had nob brought himself on 
the record. The ai)plication was ac¬ 
cordingly dismissed. Zollikofer & Co 
have appealed againt this order on the 
ground that the decree had not become 
time-barred, and that they wore entitled 
to a mortgage or charge upon tlio decre¬ 
tal amount in dispute. The appeal has 
Ijeen argued at very considerable length. 

It is clear that at the time of the 
original mortgage of the property by Sha¬ 
koor to Zollikofer iSs.Co. the former had 
only a throe-fourths interest; but that he 
represented himself as absolute owner of 
the property and purported to mortgage 
the whole. When Shakoor found that 
his title as defective and that the re¬ 
maining one-fourth share had been pur¬ 
chased by .Jeewabhai from Maung Po 
Dike, he proceeded to obtain a decree for 
the sum, which represented one-fourth of 
the amount for which he had redeemed 
the property from Ma E Mai, against 
both Maung Po Dike and his vendee, 
Jeewabhai, and the decretal amount was 
made a first charge on Maung Po Dike’s 
one-fourth share. 

The making over by Shakoor of a copy 
of his decree to Zollikofer Go. did not 
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amount in law to an assigomont of the 
decree, hut on the facts it must be held 
that Zollikofer A Co. had a first charge 
|on the decretal amount in equity. 

As already pointed out Zollikofer & Co. 
were given a mortgage of what purported 
to be the whole property. Shakoor ob¬ 
tained a decree for the amount of his 
lien on Po Dike’s one-fourth share by 
virtue of his redemption of Ma E Mai’s 
mortgage over the whole property. Zol¬ 
likofer & Co. by virtue of their 
mortgage from Shakoor were clearly 
entitled to the whole interest in the pro¬ 
perty. which Shakoor obtained by the 
redemption of Ma E Mai’s mortgage and 
.under tlie conveyance which she gave to 
' Shakoor. 

The decree in issue merely represents 
a portion of the interest, which Shakoor 
obtained by the redtmption of Ma Mai’s 
mortgage. 

By virtue -d their mortgage therefore 
Zollikofer it Co. must be held to have a 
prior lien on the decretal amount. They 
are not, as has been argued before us. in 
the i)osition of an ordinary creditor. On 
this view the question of whether the 
decree was time-bai-red or not is irrel¬ 
evant. 

Wo would set aside the order of the 
learned .fudge on the Original Side and 
grant appellants a declaration of their 
riglit to retain the decretal amount as 
prayed with costs in both Courts on the 
sum involved ad valorem. (The rest of 
the judgment is not material for this 
report.) 

ci.n. Appeal alloued. 
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Rutledge, C. J., and Carr, J. 

Ma Chji —Plaintiff—Appellant. 

V. 

Mn Me and others —Defendants—Res- 
j)on(lcnts. 

First Appeal No. 20 of 1925, Decided 
on 7th June 1926. 

BennviJ — liurmans—There is no presumpdon 
< f bcnnvi! oiuong Ihinnans. 

Aifion^ Burmans tbe practice of benami is not 
iiuligtuous, aiicl though it has to some cou.sidera- 
bio oxtout taken root it is yet not so common as 
among natives of India proper. The device is 
very seldom employed except as <a means of 
(lefe.tting or delaying tbe Immediately impending 


claim of some creditor or other person. In view- 
of these considerations there is no presumptioit 
of benami among Butmans. [P 103, C 2] 

N- M, Cowasji and Dantra —for Ap* 
pellanfc. 

Keith —for Respondents. i 

Judgment.— Tbe plaintiff. Ma Gyi^ 
is an old lady who was possessed of con¬ 
siderable property. She has been a 
widow for many years. She had one 
son, Maung Po Kyun, who by an earlier 
marriage bad a son named Kyaw Tha. 
His last wife was tbe first defendant, Ma 
Me, whose five minor children by Po- 
Nyun are the other defendants in the 
suit. So far as can be determined it ap¬ 
pears that throughout his life Po Nyun 
lived with bis mother. At any rate it 
is common ground that for a long timo- 
past he and his wife. Ma Me, and their 
children lived with Ma Gyi. Po Nyun 
died about three years before the suit^ 
that is, about 1921. 

In 1922 Kyaw Tha laid claim to a: 
share of the ])roperty possessed by Ma 
Gyi, as an heir of Maung Po Nyun. He- 
aliegtd that Po Nyun bad been a joint 
owner with Ma Gyi of the property. In- 
August 1922, Ma Gyi executed the deed’ 
of gift, Exhibit A. in favour of Ma Me 
and her six children (one of whom died- 
before the suit). In terms this deed is- 
one of absolute gift. And admittedly 
the property which it purports to con¬ 
vey is practically the whole of Ma Gyi’s. 
immovable property. But it covers no¬ 
moveable property. In January 1923,. 
Ma Gyi published in both English and 
vernacular newspapers an advertisement 
stating that she bad transferred all her 
properties to her daughtei-in-law, Ma Me,, 
and her six grandchildren, to whom she- 
had given possession of the properties. 
In Feljruary 1923, Kyaw Tha filed an 
application to sue as a pauper for his 
share of his father’s share of the proper¬ 
ties. But shortly after that he died and- 
his application abated and was dismissed- 
on the 3rd May 1923. The record of this- 
proceeding is filed as Exhibit T. 

It is common ground that Ma Me had 
assisted Ma Gyi in the management of 
her property and had held powers-of- 
attorney from her. Exhibit 5 is a spe¬ 
cial power dated 1918. Exhibit 6 is a- 
general power, dated December 1920 and 
Exhibit 8 is another general power 
dated June 1922, and said to have been 
executed because Exhibit 6 had been mis- 
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laid. Under these powers Ma Me bad 
let oat the paddy laads and collected 
rents, etc. The parties continued to live 
together until about the beginning of May 
1924, when there was a quarrel which 
resulted in Ma Gyi leaving the house. 
Thereafter there were criminal proceed¬ 
ings in respect of paddy godowns, and 
this suit was filed in July 1924. 

In her plaint Ma Gyi alleged that the 
deed of gift was a benami transaction, 
executed into at the suggestion of Ma 
Me in order to defeat the claim of Kyaw 
Tha. It was not intended to have any 
effect at all and she was assured by Ma Me 
that it would not affect her rights at all. 
She alleged further that since the execu¬ 
tion of the deed she had been, as before, 
in possession of the properties mentioned 
and enjoying the rents and profits there¬ 
of. But curiously enough she prayed 
not only for a declaration that the deed 
of gift was of no effect, but also for pos- . 
session of the properties and for mesne 
profits. There was also an allegation 
that the properties belonged to the i)laiu- 
tiff alone and that Kyaw Tha’s claim 
that his father, Po Nyun, was a joint 
owner was false. 

The defendants in their written state¬ 
ment alleged that Po Nyun was in fact 
a joint owner with the plaintiff and that 
his share was half. They denied all the 
allegations that the gift was benami and 
alleged that it was made in considera¬ 
tion of the services of Ma Me and in 
order to prevent litigation on the death 
of Ma Gyi. They alleged also that 
Ma Me had been in possession of the pro¬ 
perties and had enjoyed the rents and 
profits from them from the date of execii- 
tion of the deed of gift. 

Several issues were framed but there 
have not been precise decisions on any 
of the issues, except that it was found 
that the deed was not benami. 

That finding was, of course, sufficient 
in itself to conclude the suit, but it was 
not really on that finding that the suit 
was dismissed. In the evidence of the 
plaintiff and her witnesses a story was 
set up that at the time of execution 
of the deed of gift another agreement 
had been executed by which the gift 
was not to take effect until after the 
death of Ma Gyi. It was contended that 
the transaction was thus .a testamentary 
disposition and therefore void, since a 
Eurman Buddhist cannot make such a 


disposition. The learned District Judge 
held that this was a case different from 
and inconsistent with that set up in the 
plaint and that for that reason alone the 
suit must fail. He recorded his finding 
that the gift was not benami only in 
view of the possibility of an appeal being 
filed. 

We think that the District Judge has 
exaggerated the difference between the 
cases as stated in the-plaint and as set 
up in the evidence, and that the differ¬ 
ence might have been dealt with by an 
amendment of the plaint. We propose, 
therefore, to consider the evidence. 
(After considering the evidence the judg¬ 
ment proceeded.) It has been urged that 
in cases such as this there is a presump¬ 
tion that the gift was benami and numer¬ 
ous authorities have been cited on this 
subject and also on the subject of ad¬ 
vancement. The qiiestion of advance¬ 
ment does not arise, and the decisions as 
to benami transactions give us compara¬ 
tively little help because all relate to 
transactions between Hindus and Maho- 
medans. Among Burmans the practice 
of benami is not indigenous, and though 
it has to some considerable extent taken 
root it is yet not so common as among 
natives of India proper. The device is 
very seldom ernployc-d except as a means 
of defeating or delaying the immediately 
impending claim of some creditor or 
other person. In view of these consi¬ 
derations we think that there is no 
presumption that the gift now in ques¬ 
tion was benami. We think, moreover, 
that more proof of its ’benami nature is 
required than would bo necessary were 
the parties concerned Hindus or Maho- 
medans. 

The case would have been considera¬ 
bly more satisfactory had the defendant, 
Ma Me, hereself gone into the box and 
given her account of the execution of the 
deed of gift. But giving the plaintiff 
the full benefit of Ma Me’s omission to 
do this we are still not satisfied with 
the oral evidence of what is alleged to 
have happened at the time of execution 
of the deed of gift, and we are unable to 
hold it proved that any other agreement 
was entered into at that time or that the 
gift was expressly limited in any way. 
The evidence actually given on that point 
is unsatisfactory and contradictory and 
several available witnesses were not 
called. 



iCi Rangoon 

4 

There remain the circumstances which 
tell somewhat in favour of the plaintiff’s 
cla-im. The first of these is the impro¬ 
bability that she would thug divest her¬ 
self of her property. This loses some of 
its weight in view of the complete confi¬ 
dence then existing between the plain¬ 
tiff and Ma ile. The plaintiff would 
very likely feel quite sure that she could 
rely on Ma Me to treat her and main¬ 
tain her properly, and that confidence 
would, we think, have been justified had 
the Unfortunate quarrel not occurred in 
consequence of the elopement of one of 
Ma Me’s daughters. 

■ The second circumstance is that Kyaw 
Tha’s claim suggests that the gift was 
made to defeat liim and in regard to this 
publication of the advertisement seems 
to us to lend some further support to the 
plaintiff s case. But as a means of de¬ 
feating Kyaw Tha’s claim the gift was 
very obviously a futile expedient. Possi¬ 
bly Ma Me and Ma Gyi miglit not fully 
realise this but if, as she alleges, Ma Gyi 
consulted U Pe Tun on the subject it is 
likely that he would so have advised her. 
And although Kyaw Tha’s claim may 
have been the immediate occasion of the 
gift it scorns quite possible rhat it merely 
operated by directing attention to the 
likelihoocl of litigation occurring on Ma 
Gyi’s death. Kyaw Tha would on that 
occurrence undoubtedly have had a 
claim to share in the estate and it is 
possible that Ma Gyi made the gift in 
order to ptinish him. There appear also 
to 1)0 otlior possible claimants. Ma Gyi 
says now tliat slie has an adopted 
daughter. Ma Thon, and from the pro¬ 
ceedings in Kyaw Tlia’s case (Exhibit T) 
it. appears that Po Nyun had left a 
daughter by a wife intermediate between 
Kyaw Tha’s mother and Ma Me. In 
view of tlio clo'*e association between 
Ma Me and Gyi it is quite possible that 
Ma Gyi would wish her estate to go to 
Ma Me and lier cliildren instead of to 
any of those other claimants. She could 
attain that end only by giving the pro* 
pjerty to Ma Me aud lier children in her 
owrj lifetime. 

On the case as a whole, therefore, we 
think that the pJaintifi" lias not sue* 
coeded in j)roving that the deed of gift 
was benami or otherwise ineffective. 
The appeal is therefore dismissed with 
costs. 

G.b. Appeal dismissed. 
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Rutledge, C. J., and Brown, J. 

S.M. Hashim —Appellant. 

v. 

J. A. ]^arti?i —Respondent. 

First Appeal Ko. 212 of 1926, Decided 
on 8th December 1926, from the order of 
the Dist. J., Hanthawaddy. in Civil Exe* 
cution Case Ko. 9 of 1926. 

^ Civil P. C., S, Al—Court to which decree 
transferred for exeeviion is bound to stay exe¬ 
cution when acf/uainted with the fact that decree 
is no longer />(, existence. 

Although the Court to which a decree is trans¬ 
ferred for executiou has uo power to entertain 
any objection regarding the Jegality or propriety 
of the order directing execution or the right of 
the person shown in the order as the person enti¬ 
tled to execute the decree, yet it is the duty of 
the executing Court, on being acquainted with 
facts showing that the decree is no longer in 
existence, being superseded by another decree of 
the appellate Court, to refuse to allow the sale to 
proceed. The efiect of the appellate Court’s de¬ 
cree on appeal is to cancel the trial Court’s de¬ 
cree. and any sale under the decree of the lower 
Court is null and void and must be set aside ■ A. 

I. B. 2\ C. 93, Bel. on. [P 105 G 6] 

Ochme^ioT Appellant. 

Keith —for Respondent. 

Judgement.— This is an appeal from 
the order of the District Court of 
Hanthawaddy refusing to stay the sale of 
certain property at Syriam belonging 
to the appellant. 

Re.sjiondent obtained a preliminary 
mortgage decree against the appellant and 
one of his sons in Civil Regular No. 632 
of 192o. His son, who is a minor, ap¬ 
pealed against that decree in Civil First 
.Appeal No. 1-16 of 1925. Aijplication was 
made to the appellate Court for a stay of 
execution. Tlie application was dismissed 
with the result that after the usual six 
months jicriod a final decree was i>assed, 
and at the instance of the respondent the 
decree was transferred to the District 
Court of Hanthawaddy for execution by 
the sale of the mortgaged projierties. 
The sale did not in fact take place until 
judgment was passed by the appellate 
Court on the 8th June 1920. The appeal 
was allowed and the decree was modified 
in certain material respects. The effect 
of this judgment was that both the preli¬ 
minary decree and final decree passed on 
the Original Side were obliterated by the 
decree of the appellate Court, which in 
fact took the place of the prelinainary 
decree and gave a further period of six 
months for redemption. Application waa 


Hashim v.'MaUtin 



1927 


OoMER Ahmed Bros., In the matter of (Chari, J.) Rangoon 106 


.made to the District Court in these cir¬ 
cumstances to stay the execution pro¬ 
ceedings and on the SOth July 1926, the 
learned Judge passed an order granting an 
interim stay of sale with notice to the 
respondent. On this the respondent’s ad¬ 
vocate appeared and raised the objection 
that the District Court had no power to 
grant the stay which could only be done 
by the High Court. The learned Judge 
took this view, rejected the appellant’s 
application for stay and the property was 
duly sold. 

For the respondent reliance is placed 
upon the cases decided under S. 42 of the 
Civil Procedure Code which lays down 
that a Court executing a transferred de¬ 
cree has no power to entertain any objec¬ 
tion regarding the legality or propriety 
of the order directing execution or the 
right of the person shown in the order as 
the person entitled to execute the decree. 
This is quite true, but this does not help 
the respondent. In our opinion it was 
the duty of the Court when the facts 
were brought to its notice showing that 
the decree in respect of which execution 
'was sought was no longer in existence, to 
have ascertained whether in fact that was 
so and refused to allow the sale to proceed 
until it was satisfied that the decree was 
still in existence. 

Another ground on which the respon¬ 
dent relies is that the appellant has net 
chosen the right remedy, which was pro¬ 
ceedings to set aside the sale. We do not 
think that this objection is well grounded. 
As we have already said in our opinion 
after the appellate judgment of the 28th 
June the Original Side decree became 
cancelled. In this view we are fortified 
by the recent decision of their Lordships 
of the Privy Council in Jowad Hussain v. 
Gendan Singh (1) in which Lord Dunedin 
quotes with approval part of the decision 
of Mr. Justice Tudball : 

When the Munsif passed the decree, it was 
open to the plaintiff or the defendant to accept 
that decree or to appeal. If an appeal is preferred 
^e final decree is the decree of the appellate 
Court of final jurisdiction. When that decree is 
passed it is that decree and only that which can 
be made final in the case between the parties. 

In these circumstances, we must allow 
the appeal and set aside the order refus¬ 
ing to stay the sale, and as a result we 
declare the sale null and void. We allow 
two gold mohurs costs. 

• G.B.J. Appeal allowed. 

<1) A.I.R. 1926 P. C. 93. ~ 
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Chari, J. 

In the matter of the estate of Oomer 
Ahmed Brothers (Insolvents) and another. 

Civil Miscellaneous Application No.l37 
©f 1926, Decided on 7th December 1926. 

Provincial Insolvency Act^ S. 5— Original 
Side of Bigh Court has no Jurisdiction to 
transfer insolvency case from one Court to an¬ 
other — Presidency Totvns Insolvency Act, Ss. 90 
and 3— Civil P. C., S. 24— Letters Patent 
(Mangoon), Cl. 11. 

Original Side of the High Court is not compe¬ 
tent to transfer insolvency proceedings from 
one Court to the other. The powers conferred 
by S. 5 of the Provincial Insolvency Act, which 
are made subject to the other provisions of the 
Act, cannot be exercised in such a way as to 
give the Original Side of the High Court a juris¬ 
diction from which it is expressly excluded 
by the terms of the Act whether that section is 
read with S. 24, Civil P. C., or Cl. (11) of the 
Letters Patent. [P 107 C 2] 

Jeejeebhoy —for Petitioner. 

N. N. Seri —for Insolvents. 

Chari, J . —The application in this case 
raises an important and interesting 
question of law. 

A firm by the name of Oomer Ahmed 
Brothers was adjudged insolvent by the 
District Court of Amherst on a creditor’s 
application. Another of the creditors, 
Jivanram Santalal, makes an application 
to this Court for a transfer of the insol¬ 
vency case*pending in the District Court 
of Amherst for disposal, under S. 24 of 
the Civil Procedure Code. The applica¬ 
tion does not say to what Court tlie peti¬ 
tioner seeks to have the insolvency case 
transferred but i)resumably what he 
wants is that the case should bo trans¬ 
ferred to the High Court for disposal by 
that Court in its Original Insolvency 
Jurisdiction. 

When the case came on for hearing I 
drew the attention of the learned advo¬ 
cate to the ruling in HeNaginlal Magin- 
lal Jaichand (1). Ho then wanted to be 
allowed to argue the aj)i)Iication before 
me as a Judge sitting on the Original 
Civil Side. I allowed him to do so ; 
but, in my opinion, there is no legal dif¬ 
ference in the position whether I dispose 
of the application as a Judge exercising 
Original Civil Jurisdiction, or as an In¬ 
solvency Judge. 

Before dealing with the authorities of 
the other High Courts. I shall discuss 
two cases decided in this High Onnyf 

IL A. I. R. 1925 Bom. 543=49 Bom. 7«8; 
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In T. S, Chettyar Firm and Two v. 
Yusuf Ismail Attiah (2), an aprl cation 
was made to transfer an insolvency case 
pending in the District Court of Pakokku 
to the Rangoon High Court for disposal. 
The petition was filed in Mandalay, and 
the learned Judge sitting at Mandalay 
was of opinion that the application 
should be dealt with at Rangoon, as, if 
granted, the case would come before the 
Original Side at Rangoon. The papers 
were accordingly forwarded here, and the 
Deputy Registrar, being of opinion that 
the matter came under the Extraordinary 
Original Jurisdiction conferred on the 
Court by Clause 11 of the Letters Patent, 
thought that the case, following the 
usual practice, should be transferred to 
the Original Side for diposal. The learn¬ 
ed Judge on the Appellate Side, to whom 
this note was sent, wrote “ Admitted ” 
and then signed his name. He further 
added : " Let the case be transferred to 
the Original Side for disposal ” and 
signed his name again. 

The meaning of this entry is clear. 
What tlie learned Judge meant was that 
notice should issue to the respondent, 
and that the application should be trans¬ 
ferred to the Original Side for hearing 
and disposal. But by an error on the 
part of the ollice this was treated as an 
order transferring tlie insolvency case 
itself to the Original Side for disposal. 
The caso was accordingly witlidrawn to 
this Court to be dealt with under the 
Original Insolvency Jurisdiction. This 
was a mistake, and the caso cannot be 
treated as a precedent. 

The next caso is In the malterof Aldul 
Karivi Abdul Lalifi (J), in which a simi¬ 
lar a])i)lication was made to this Court 
for tho transfer of an insolvency case 
ponding in the District Court of Thar* 
rawaddy to t)io Original Side of the 
High Court in its Insolvoncy Jurisdic¬ 
tion. Mr. Justice CunlitTo. sitting as an 
Insolvoncy- Judge, ordered the transfer, 
hoing of oj)inion tliat, under tho provi* 
sions of y. 00 of the Presidency Towns 
Insolvoncy Act, aod S. o. Cl. (2) of the 
Provincial Insolvoncy .^ct, road with 
S. 24 of the Civil Procedure Code, ho had, 
the power to do so, though Mr. Justice 
Taraporowala of the Bonil)ay Iligli Court 
sitting as an Insolvency Judge, took a 

(2) Civil Mibc. Application No. 37 of 1925. 

3) liiBolvoucy Caso No. 133 of 1925. 


different view* in re Nayinlal MaginlaV 
Jaichand (1). 

Section 90 of the Presidency Towns- 
Insolvency Act enacts that 

in proceedings tinder this Act the Court shall 
have the like powers and follow the like proce- 
duro as it has and follows in the exercise of its- 
ordinary original civil jurisdiction. 

The point for consideration is whether 
the wording “shall have the like powers” 
includes the power of tranferring cases 
which come to the High Court under 
S. 24 of the Civil Procedure Code. 

It will be noticed that S. 90 is enacted 
for the exercise of powers in respect of 
insolvencies within the town of Rangoon, 
and that S. 24 of the Civil Procedure- 
Code enacts that the High Court may 
transfer any suit, appeal or other pro¬ 
ceeding pending before it for trial, to 
any subordinate competent Court, and 
withdraw any suit, appeal or other pro¬ 
ceeding pending in any subordinate' 
Court and itself try or dispose of the 
same, or transfer it to any other subordi-i 
Date and competent Court for trial or^ 
disposal. ^ 

It has been held that the powers con*' 
ferred on the High Court by S. 24 of the- 
Civil P. C. so far, at all events, as trans- 
fer from one subordinate Court to an¬ 
other is concerned, must usually be exer-j 
cised by the Appellate Side of the High' 
Court. S. 75 of the Provincial Insol¬ 
vency Act provides for a]>peal8 from a 
District Court exorcising jurisdiction in 
insolvency to,the High Court, that is the' 
High Court in its Appellate Jurisdiction, 
it, therefore, fallows that a District 
Court exercising Insolvetmy Jurisdiction 
is subordinate to the Appellate Side of the 
High Court, and not to a Judge of the 
High Court exercising jurisdiction on the- 
Original Side. This was the view taken, 
by Mr. Justice Marten in the case of In 
re Maneckchand Virckand Patni (4)., 
The soundnes of this view has been ques-, 
bionod but it seems to me that, whether 
a Judge of the High Court sitting on the- 
Original Side, ordinarily exercising In¬ 
solvency Jurisdiction, has or has not tho 
power to transfer cases under S. 24 of the 
Civil P. C., the application is bound to 
fail for auotlier and more fatal reason. 

Before I discuss that aspect of -the 
case, I shall dispose of the argument 
based on Cl. 11 of the Letters Patent. 
Cl. 11 of the Letters Patent enables the 
High Court t o tra ns fer any suit being or 

(4) 'a. I. R. 1922 Bom. 390=47 Bora. 275. 
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{ailing within the jurisdiction of any 
Court subject to its superintendence 
to its own file, and to try and determine 
the same as a Court of Bxtraordinary 
Original Civil Jurisdiction. The practice 
of this Court has been for the Judge sit¬ 
ting on the Original Side to dispose of 
applications made for transfer of cases 
under Gl. 11 of the Letters Patent. Thus, 
the Original Side Judge has power to 
withdraw suits for trial before himself, 
but an insolvency proceeding is not a 
suit. He cannot withdraw such a pro¬ 
ceeding to his Court unless S. 5 of the 
Provincial Insolvency Act, read with 
Cl. 11 of the Letters Patent, enables him 
to do so. There is also a separate clause 
in the Letters Patent dealing with the 
Insolvency Jurisdiction of the Court. 
Cl. 16 of the Letters Patent provides 
that 

the Court for relief of insolvent debtors at 
Rangoon shall be held before one of the Judges 
of the High Court at Rangoon, 

and it proceeds as follows : 

• • • The said High Court, and, any 

such Judge thereof shall have aud exercise 
within the Province of Burma, such powers 
and authorities with respect to original and 
appellate jurisdiction and otherwise as are con¬ 
stituted by the laws relating to insolvent debtors 
in the Province of Burma. 

This clause of the Letters Patent 
is nob perhaps as clearly expressed 
as one might wish. It means that 
the High Court Judge, sitting for 
the relief of insolvent debtors, and the 
High C >urb exercising appellate jurisdic¬ 
tion in respect of insolvency matters, 
can exercise only such jurisdiction as is 
given by the law of insolvency prevail¬ 
ing in the Province of Burma. We are 
thus thrown back on the Insolvency Acts 
to find out what those powers are. 
Section 5. Cl. (2) of the Provincial In¬ 
solvency Act, runs as follows ; 

“ Subject as aforesaid ” (that is, to the other 
provisioDs of the Act), “ High Courts and Dis¬ 
trict Courts, in regard to proceedings under this 
Act in Courts subordinate to them, shall have 
the same powers and shall follow the same pro¬ 
cedure as they respectively have and follow in 
regard to civil suits. 

It is argued that, by virtue of this 
provision, the High Court has jurisdic¬ 
tion to exercise the powers vested in it 
by S. 24 of the Civil Procedure Code and 
transfer an insolvency proceeding in a 
District Court to itself or to some other 
District Court. It is also urged that 
this section, read with Clause 11 of the 
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Letters Patent, enables the High Court 
to withdraw an insolvency proceeding 
pending in a subordinate Court to itself 
for trial as a Court of Extraordinary 
Original Civil Jurisdiction. 

It is not necessary for me, in dispos¬ 
ing of this matter, to consider whether, 
by virtue of this section, the High Court 
has pow-er to transfer an insolvency caso 
pending in one Court exercising jurisdic¬ 
tion under the Provincial Insolvency Act 
to another such Court. Assuming that- 
I, as an Original Side Judge, have juris¬ 
diction to make an order of transfer, and 
assuming further that S. 5, Cl. (2), gives 
such a power, the present application is 
bound to fail for another reason, as I 
have mentioned above. 

The jurisdiction under the Presidency 
Towns Insolvency Act is by S. 3 con¬ 
ferred on the High Courts of Judicature 
at Fort William, Madras, Bombay and 
Rangoon. The Provincial Insolvency 
Act, S. 3, Cl. (1), provides that : 

The District Courts shall be the Courts hav¬ 
ing jurisdiction under this Act, and a ‘‘ Dis¬ 
trict Court ” is defined in S. 2 as follows ; “ Dis¬ 
trict Court" means the principal Civil Court of 
Original Jurisdiction in any area outside the 
local limits for the time being of the presidency 
towns and of the town of Rangoon. 

So that the original side jurisdiction 
of this Court, which is exercised within 
the town of Rangoon, is expressly ex-- 
eluded from Courts having jurisdiction 
under tiio Provincial Insolvency Act. 
The previsions of S. 5 of the Provincial 
Insolvency Act are made subject to the 
other i)rovisions of the Act and one of 
such provisions is the one which excludes 
the Original Side of the High Court 
from exercising jurisdiction under the 
Provincial Insolvency Act. Clause 16 
of the Letters Patent shows clearly that 
the High Court can exercise only such 
jurisdiction as is conferred upon it by 
the Insolvency Acts. It follows, there¬ 
fore, that tlie powers conferred by S. 5 
of the Provincial Insolvency Act, which 
are made sul)ject to the other provisions 
of tlie Act, cannot be exercised in such a 
way as to give the Original Side of the 
High Court a jurisdiction from which it 
is expressly excluded by the terms of the 
Act whether that section is read with 
S. 24 of the Civil P. 0., or Cl. 11 of the 
Letters Patent. 

For this simple reason the application 
is bound to fail. I am fortified in this 
opinion by the judgment in O. A. Srini^ 
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vasa Aiyaitgar v. The Official Assignee of 
2dadras and another (5), which was a 
converse of the present application. In 
that case a debtor was arrested within 
the jurisdiction of the Madras High 
•Court and was imprisoned in the civil 
jail to which Original Side debtors are 
committed. This gave jurisdiction to 
the Original Insolvency Side of the 
Madras High Court to make an order of 
adjudication against him. Ho was, how¬ 
ever, a trader apparently in the districts, 
and it was alleged that the arrest wks a 
collusive arrest made for the purpose of 
giving the High Court jurisdiction, and 
an application was made to the Madras 
iligli Court to transfer the case from its 
own Insolvency Side to the District 
Court of Tanjore. The learned Judge 
on tlie Original Side made the order, but 
on appeal it was set aside. The learned 
appellate Judges of the Madras High 
Court held that the Tanjore Court, in 
view of tlm terms of S. 3 of the Presi¬ 
dency Towns Insolvency Act, was not 
competent to try and dispose of the in¬ 
solvency proceeding, and that the juris¬ 
diction conferred by tlie Presidency 
Towns Insolvency Act and the Provincial 
Insolvency Act arc separate and distinct, 
as the provisions of the Acts themselves 
difTer in several ijiiportant respects. 

Tlie same reasoning will apply in this 
case, wiiere it is sought to transfer an 
insolvency proceeding from the District 
Court to the Original Insolvency Side 
of Mie High Court. 

For these reasons I dismiss this ajipli- 
cation with costs ; two gold inohurs. 

1 may also add that, in my opinion, 
Mie application itself has no merit. The 
insolvent was adjudicated in Moulmein, 
not on his own application but on a 
creditor’s application, and the present 
ajiplication is iiiado to suit the con¬ 
venience of other creditors. 

G.l>. Application dismissed. 


{.j» [r.Uvlj 3H Mad. 472=25 M. L. J. 2'J9=2l 
I. C. 77=(1914> \V. N. 45. 
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Duckworth, J. 

Maung Tin —Appellant. 

v. 

Ma Lun and others —Respondents. 
Second Appeal No. 535 of 1925, De¬ 
cided on 14th June 1926, from the decree 
of the Addl. Dist. J., Pyapon, in Civil 
Appeal No. 165 of 1924. 

Evidence Act, S. l\b—Attestation by minor on 
ft sale-deed does yiot estop him from claiming 
property sold. 

The law relating to estoppel must be read 
together with, and subject to, other laws in 
force, such as those relating to contract and 
transfer of property, and that where such laws 
declare au infant to be free of liability in res¬ 
pect of a particular trans,action, he cannot be 
made liable by virtue of an estoppel, for an 
estoppel cannot alter the law. 

Attestation of a sale-deed by minor docs not 
estop him from subsequently claiming the pro¬ 
perty sold : 20 Cal. 3H1, Rel. on. [P. 108, C.2] 

Hay —for Appellant;. 

U. Ze Ya —for Respondents. 

Judgment. — The lower appellate 
Court decided the first appeal merely on 
the question of estoppel. I think that 
Court was in error in holding that ap¬ 
pellant was estopped. He was a minor 
when the sale deed was executed and 
when he attested it, lieing then only 
about 11 years of age. It is not proved 
that he made any fraudulent misre¬ 
presentation when he attested the sale 
deed. In any case, I am of the opinion 
that as he could not tlien contract, he 
could not l)e estopped. The law in such 
cases was stated in tlie case of Brohmo 
Dutt \. Dharmo Das Ghose {!), but was 
perhaps too hroaiUy stated for general 
application. It may ho laid down as 
follows : The law relating to estoppel 
must be read together with, and subject 
to, other laws in force, such as those 
relating to contract and transfer of 
property, and that whether such laws 
declare an infant to be free of liablity in 
respect of a particular transaction, he 
cannot be made liable by virtue of an 
estoppel, for an estoppel cannot alter the 
law. 

I do not think, therefore, that in the- 
present case the appellant was estopped 
from claiming his share in the land sold 
if any. The decree of the lower appel¬ 
late Court is sot aside, and the case 
is remanded to that Court, to decide 
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(1) [189'J] 2G Cal.-381=3 0. W. N. 4G8. 
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the appeal on the merits according 
to law. The appellant will get the 
costs of this appeal from the res¬ 
pondents and a certificate under S. 13 
of the Court Pees Act for return of 
the Court-fees paid on the memorandum 
of appeal in this Court. 

II.D, Case remanded. 
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Rutledge, C. «r. and Carr, J. 
Mating Po Htoo and others —Appellants. 

V. 

Ma Ma Gyi and another —Respondents. 
First Appeal No. 178 of 1925, Decided 
on 2l3t July 1926. 

Stamp Act, Ss. 35 and 36— Doth apply to 
secondary evidence also—Evideyice Act, S. 63. 

8. 35 of the Act, read with the provisions of 
the Evidence Act, excludes both the original 
instcumeat itself and secondary evidence of its 
contents. Similarly, under S. 36. when either 
the original instrument itself or secondary evi¬ 
dence of its contents has in fact been admitted, 
that admission may not be called in question in 
the same suit, on the ground that the instrument 
was not duly stamped ; 23 Mad. 49 (P. C.), Expl. 

[P 110 0 2] 

Doctor^ Ba Thein and Maung Mating — 
for Appellants. 

Keith, Tun Biiu and Bggar —for Res¬ 
pondents. 

Judgment. —This is a suit for the 
administration of the estate of Daw Thet 
San, who died at Syriam in July, 1921, 
and also for a declaration that a deed of 
gift executed by Daw Thet San in May 
1923, is void. 

The plaintiff, Ma Ma Ciyi^ cldims fehitt 
she is a kibtima adopted daughter of 
Daw Thet San and that she and the first 
defendant, Tun Sein, who is also a kib¬ 
tima child of Daw Thet San, are entitled 
to inherit the estate in equal shares. 

The other defendants are Maung Ijii 
Gale, who is alleged to be a half-brother 
of the deceased and certain nephews and 
nieces of the deceased, the most impor¬ 
tant of whom is the third defendant Po 
Htco. If the adoption of either Ma Ma 
Gyi or Tun Sein or both of them is proved 
then the defendants other than Tun Sein 
are not heirs of Daw Thet San. The 
District Court found that the deed of gift 
was void as being a testamentary disposi¬ 
tion, and granted a declaration to that 
effect It found also that the keitbima 
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adoption of both the plaintiff and Tuu 
Sein was proved, and granted a prelimi¬ 
nary decree for administration. 

In this appeal the decision that the- 
deed of gift is void is not contested and 
the only questions for decision are 
whether the adop ions are proved. It 
would be sufficient, indeed, to find that 
Ma Ma Gyi is a kittima child in order 
to dismiss the appeal, but the two adop¬ 
tions cannot conveniently be separated 
entirely. But before considering the- 
evidence it is desirable to consider 
whether the deed of gift is admissible in 
evidence. The appellants wish to use a 
certain part of the deed as evidence to 
prove that the plaintiff and Tun Sein 
were not adopted, while the respondents 
claim that it cannot be admitted in 
evidence for any purpose. 

The facts are unusual and must be set 
out. The deed purports to convey pro¬ 
perty of very large value to certain 
persons by way of gift. The deed itself 
was nob produced. It had admittedly 
been in the possession of the defendant, 
Po Htoo, who, when filing his written 
statement, put in a certified copy of the 
deed, obtained from the Registration 
Office, alleging that he had lost the 
original. This was endorsed as follows 
by the Judge, with his own hand : 

Certified copy of dead of gift put in by U. 
Kyaw Htun on behalf of third defendant. 
Admitted and marked Rx. 1. 

When the third defendant came bo be 
examined it transpired from his evidence 
that originally a deed lias been drawn up 
on two stamped sheets, the first of the 
value of Rs. 1,000 and the second of 
Rs. 10. This deed was duly executed by 
Daw Thet San and was tiien shown to 
one of the boneticiarios, a pongyi, U 
Thuzata. This pongyi was not satisfied 
with tlie terms of the deed and on - his 
objection certain alterations were made 
on the first slioot. Tlio second sheet was 
removed and was replaced by two other 
sheets, each of Rs. .5, on which tlie rest 
of the deed was written. This part 
differed very widely from the second part 
of the original deed as can be seen from 
a comparison of tb<i certified copy, Ex. 1, 
with Ex. 1, which is bho original second 
shoot of the first deed. 

When these facts came to light the 
District Judge held that the Rs. 1,000 
stamp having been already used for a 
completed deed could nob, under S. 11 of 
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the Stamp Act, be used again for another 
deed and that therefore the final deed of 
gift, the original of Ex. 1, was insuffici¬ 
ently stamped. This decision is not now 
questioned. But he went further and 
held that Ex. 1 was inadmissible in evi¬ 
dence and could not be considered for any 
purpose. It is now claimed by the 
appellants that S. 35 of the Stamp Act 
does not prevent the use of an unstamped 
instrument as evidence of a collateral 
matter, and that if it does yet Ex. 1 has 
in fact been admitted in evidence and 
under S. 36 of the Act that admission 
cannot now be questioned. 

We do not consider it necessary to give 
a decision on the first of these contentions 
because we are of opinion chat tlie second 
must be accepted and that the terms of 
the deed of gib must be considered. 

Against biie view that we take we have 
been referred to a^decision of the Privy 
Council in The Rijn, of Bobhili v. Imi' 
(janti Chinn Bitrasami Gam (1), in which 
their Lordships held that secondary 
evidence of a document whicli was 
nob duly stamped could not be ad¬ 
mitted on payment of duty and penalty 
under the first proviso to S. 31 of the 
Stamp Act of 1S70. That section corres- 
))onds to Ss. 35 and 30 of the Stamp Act 
of which is now in force. Certain 

additions wore male in tlie later Act bub 
there was no change which would affect 
the question now before us. Their Lord¬ 
ships said: 

Th^ir r^onUhips arc s.atisfiecl. by an examina¬ 
tion of it>? clause?, that th? coQstructio.T of the 
Act of is7y. adopted by the Courts b*low. is 
correct. Those clauSiS throughout deal with 
and e’cclusively refer to, the admission as evi- 
d<:nce of origi'i'al dojunisn*.?. which, at the time 
<»( tij*.-ir execution, were not stamped at all, or 
Were insutli ciently .stamped. 

It is urged for the respondents that 
these words mean that the tliird proviso 
to S..‘U (now S. 36) did not a[)ply to the 
admission of secondary evidence of an 
instruinont which was not duly stamped, 
and that, blierefore, such admission can 
1)0 called in question at a later stage of 
the suit. 

Head as they stand the words do appear 
1o have that meaning, hut we think that 
tlioir Ivordships did nob intend to go so 
far as thoir words suggest. Wo might 
state the apparent proposition thus: 

Nothing in S. 31 <d tho Stamp Act of 1879 
.applies to anything but original instruunjnts. 

('ll Mad. 49=20 ^a'. Jo:^=4 C.W.NT 

117=7 Bar. £.97 (P.O.). 


The first effect of that proposition 
would be that there is no bar, on the 
ground of failure to comply with the 
provisions of the Stamp Act, to the proof 
of the terms of a disposition of property 
by secondary evidence when the original 
instrument cannot be produced and 
secondary evidence is admissible under 
the provisions of the Evidence Act If 
this is so. then the Stamp Act doss not 
render the copy, Ex. 1 inadmissible. 
But this is inconsistent with the decision 
of their Lordships on the question before 
them. We cannot therefore think that 
their Lordships intended to rule that in 
this sense S. 34 did nob apply to any¬ 
thing but original instruments. And if 
we are right in this it follows that 
equally they did not intend to rule that 
the third proviso to S. 34 (now S. 36) did 
not apply where secondary evidence had 
in fact been admitted of a document nob 
duly stamped. 

Oar view is that S. 35 of the present 
Act, read with the provisions of the 
Evidence Act. excludes both the original 
instrument itself and secondary evidence 
of its contents. Similarly, under S. 36, 
when either the original instrument 
itself or secondary evidence of its contents 
has in fact been admitted, that admission 
may not he called in question in the 
same suit, on the ground that the instru¬ 
ment was not duly stamped. 

It may be noted that the admission of 
Ex. 1, went far beyond the mere endorse¬ 
ment on it which has already been 
mentioned. Oral evidence was given 
both of the execution of the deed and of 
its registration and it would seem that 
the almissibiiity of Ex. 1 was not ques¬ 
tioned until the judgment was written. 
(The judgment then held that the terms 
of the deed of 'gift as i)roved by Ex. 1 
could 1)9 considered and dealt with points 
nob material for the report). 

D.D. Order accordingly. 
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Carr and Mya Ba, JJ. 

Ma Ah Pu and others — Plaintiffs— 
Appellants. 

V. 

U Pd Lai and others —Defendants — 
Respondents. 

First Appeal No. 205 of 1925, Decided 
on 3rd September 1926, 

Buddhist Law {Burmese)—Grandchildren by 
orasa child are not entitled to partition against 
their grandfather on his remarriage. 

After the remarriage of their grandfather od 
-the death of grandmother, out-of-time grand* 
children b7 the'orasa child are not entitled to 
claim a partition against their grandfather. 

^ CP. 111. 0.2] 

Paw Tun —for Appellants. 

Thein Maung —for Respondents. 

Mya Bu, J. —The plaintiff-appellants 
are the grand children of the Ist defen¬ 
dant-respondent U Po Le, being the 
children of U Po La’s orasa son Mg Po 
Kaing who predeceased his mother, 
Ma Ma. Ma Ma died in 1283. B. £. and 
■two years later U Po Le married Ma Pu 
Shan, the 2nd defendant-respondent. The 
3rd defendant-respondent Ma Ma Zun, is 
the only surviving child of U Po Le and 
Ma Ma. 

The first question for determination is 
whether the plaintiff-appellants are en- 
■titled to claim a share in the joint pro¬ 
perty of their grandparents on the 
remarriage of their grandfather U Po Le. 

In support of the plaintiff-appellant’s 
•claim two distinct lines of argument, 
have been adopted. One is that as the 
out-of-time grandchildren by an orasa 
child are placed on the same plane as 
their uncles and aunts in matters relating 
to inheritance in the estate of their 
grandparents, and as after the death of 
one of the parents a younger child or 
younger children of a Burmese Buddhist 
couple can claim partition of the paren¬ 
tal estate from the surviving parent 
on the latter marrying again, the grand¬ 
children by an orasa child who pre¬ 
deceased his first deceased parent, have 
the same right as their uncles or aunts 
in regard to the right to claim partition 
•from the surviving grandparent who 
remarries. We find it unnecessary here 
to decide the question as to the rights of 
the younger children of a Burmese 
Buddhist couple to demand partition on 
the remarriage of the surviving parent 
<after the death of the other, because we 


are not satisfied that the first part of 
this line of argument can be upheld. 
Out-of-time grandchildren by the orasa 
child are placed in the same position as 
their uncles or aunts in the division of 
the estate of their grandparents, whereas 
other out of time grandchildren are 
allowed, in such division, only one-fourth 
of what their parents would have got 
had they survived their own parents. 
The origin of. this rule lies in the 
Dhammathats cited in Ss. 162, 163 and 
16-t of the Digest, Volume I, which deal 
with the modes of division among the 
children and grandchildren of a couple 
who have both died, and we can find no 
authority whatsoever to warrant an 
extension of that ru e or its principle to 
a case like the one under consideration. 

The last sentence in the extract 
from Manu-Vannana Dhammathat in 
S. 163 of the Digest Volume 1, runs : 

The same rule applies whether the partition 
is made during the lifetime of the grand parents 
or after their death, 

and it may at first sight appear to 
give support to the argument in favour 
of an extension of the rule to the present 
case. But it is impossible to fix its 
import with any claim to accuracy, since 
we are unable to say that the clause, 

whether the partition is made during the life¬ 
time ot the grandparents 

was intended to refer to any form of 
disposition of property other than what 
an aged or dying owner might do by 
means such a a Thedansa more or less in 
accordance with the ordinary rules of 
succession. 

The other line of argtunent leads us to 
an examination of the texts dealing with 
the rights of the grandchildren as such 
as against the surviving grandparent to 
demand partition on the latter's re¬ 
marriage. The grandchildren whose 
parents are still alive obviously have no 
such right. The texts relating to the 
point under consideration aro to he found 
in Ss. 260 and 261 of the Digest, Volume 1. 
each of which presents the same extract 
from three Dhammathats : Yazathat, 
Vinicchaya and Knngyalinga. These two 
sections are headed respectively. 

The gnindfather being dead, partition between 
the grandmother and the grandchildren on her 
marrying again, 

and 

the grandmother being dead partition bet- 
w^n the grandfather and hia grandchildren on 
016 marrying again. 
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The extract from the Yazathat gives as 
much as three-fifths of the whole estate 
bo the grandchildren on the remarriage 
of the surviving grandparent. The rea¬ 
son for the rule appears to lie in the 

desire to penalize the grandparent for 
uot living unmarried as he or she ought to 
on the maintenance and support ol the grand¬ 
children. 

This reason is pregnant with practical 
absurdities, for we are unable to believe 
that in the year 991 B. E. when this 
Dhammathat was compiled, appreciably 
more than at the present day, most grand¬ 
children were capable of looking after 
and willing to maintain their grand¬ 
parent. Again, in granting three-fifths 
of the general joint estate of the grand¬ 
parents to the grandchildren, the 
Dhammathat goes much farther than the 
largest possible extent to which the 
rights even of the children might for the 
sake of argument be stretched in parti* 
sioning the joint estate of their parents 
after the death of one parent and on 
the remarriage of the survivor, which is 
only half. 

Inasmuch as the Kungyalinga merely 
reproduces the same rule, it requires no 
separate discussion hero. The only other 
Dhamuiathab on the point is the 
Vainicchaya, according to which, on the 
remarriage of the survivor, the grand¬ 
children whose parents predeceased the 
deceased grant-parent receive half of the 
share to which tlioir parents wore en- 
titlo.l. It is difficult to rely on this 
extract of the Dhammathat on account 
of its isolated nature. 

lb has been argued that support is lent 
to tlio claim of the grandchildren by the 
Damniatliats quoted in S. 209 with its 
cognate S. ‘ioH. and S. 957 with its 
cognate S, 959. These Dhaminathats lay 
down the rules for partition of the grand- 
parout'.s estate on the death of one of 
them between the surviving grand¬ 
parent and tlio grandchildren. If tljese 
rules hold good we would at once find 
that the grandciiildren who are tlie 
(fiiildren of younger children, who pro* 
deceased their first deceased parent, are 
in a l)otter position tlian tho yotingor 
cliildreti tliotusolves who, according bo 
t)i<; accepted principles, have no riglit 
wliatsoevor in tho parental ostato. In 
roJiird to these rules the Maniigyu. a 
Ulianimalliat of paramount authority, is 
conspicuously silont. 
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For these reasons we are unable to 
bold that tbe rules in Ss. 256 to 259 lend 
any material support to those laid down 
by Vinicebaya in Ss. 260 and 261. 

For the above reasons we are unable 
to find sufficient grounds for departing 
from the decision in tbe case of Tun 
Myaing v. Ba Tun (1) which is for practi* 
caTpurposes on all fours with the present 
case. In the result we dismiss the ap¬ 
peal with costs. 

G- B. Appeal dismissed. 

(1) 2 L. B. B. 29;;. 
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Heald, J. 

Mating Ba Thaung —Appellant.* 

V. 

Ma On Hmyin —Respondent. 

Special Second Appeal No. 524 of 1926, 

Decided on 4th January 1927. 

Buddhist Law {Durvtese) — Divorce—Husbaiid 
talcing lesser wije—First wife's not objecting for 
•iA months docs not amount to consent. 

Where li husbaud took lesser wiio and the 
first V9ife did not object for two and a half 
months and subsequently sued for divorce. 

Held : that her silence for two and a half 
months did not amount to consent. 

Kyaw Zan —for Appellant. 

Heald, J. —Respondonb sued appel¬ 
lant for divorce on the ground that he 
had taken a lesser wife. As a matter of 
fact appellant seems to liave had various 
matrimonial experiences. His first wife 
was Ma Sein Nyum who died. Respon¬ 
dent was his second wife but since be 
married her be has admittedly taken two 
other women as lossef wives. The first 
of these was one Ma Tin and the second, 
whom he admittedly took about March 
last, was Ma Ta, tho divorced wife of his 
first wife’s brother. 

Respondent's suit was filed on tho llth 
of May 1926, and the trial Court held 
that because respondent did nob sue for 
divorce at once, when Ma Ta was taken, 
she must behold to have consented to 
his taking Mi Ta and that bhcrofore, she 
was not entitled to divorce. 

The lower appellate Court on the 
other hand hold that sho did not con¬ 
sent and give her a decroo for divorce. 

Appellant says that lier failure to 
sno for two and a half monl h implies that 
she consented to the taking of Ma Ta. 

I agroo with the lower appellate Court 
and disLuis-: tho appeal under the provi¬ 
sions of 0. 11. R. 11. road with O. 42, R. 1. 

R-D. Appeal dismissed. 
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Heard and Maung Ba, JJ. 

U Htin Gijd'o and others —Accused— 

Appellants. 

V. 

King-Empero) —Opposite Party. 

Criminal Reference No. 161 of 1926. 

Decidel on 6bh December 1926, from’ 

Criminal Appeal No. 1375 of 1926. 

^ ❖ Criminal P. C., S. 162—Statements to 
police are admissible in proceedings under S. 476 
incases where alleged offence sender S. 476 was 
not sender investigation sohen siech statesnents 
were made. 

Section 162 does not prohibit the use of 
statements, made by any parson to a police 
officer m the course of an investigation under 
» * 1 .^^ that Oode, in proceedings uuder S. 476 
of the Code, in oases where the alleged offence 
^ under consideration in the proceedings 

under S. 47G was not under investigation at the 
time when the statements were made. 

[P. 116, C.l ] 

McDonnell —for Appellants. 

A. Bggar—(or the Grosvn. 

Reference. 

Cunliffe, J, —These appeals are from 
an order of the Additional Sessions 

sitting specially 
at Myaungmya. by which he directed 
the Isb appsllant, Maung Htin Gyaw, 
to stand his trial for conspiracy under 
Ss. 211 and 193, I. p. c. The 
remaining appellants, six in number 
are complained of in relation to ofifences 

Ss. 194 and 

100. T, P. G. Two of the appel¬ 
lants were released on bail, bub the 
remaining, at the commencement of 
this appeal^ were in custody. 

The learned Sessions Judge made this 
complaint after hearing and dismissing 
a charge of murder made against two 
persons, Maung Po Sein and Maung Po 
Ohoin. The complaint was made by 
virtue of the provisions of S. 476 of the 
Gode of Criminal Procedure. 

It does nob seem necessary to detail 
the facts leading up to this action on 
the part of the learned Sessions Judge 
m great detail, but they must be re¬ 
ferred to shortly. At the beginning of 
the year 1924, an old and rich Burman 
by name U Po Thet. died at Wakema! 

A dispute at once arose concerning his 
estate. On the one hand, Maung Po 
Sein and Maung Po Ohein, his nephews 
olaimed rights over the estate, and on 
the other hand, the Ist appellant, U 
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Htin Gyaw, and his son also made 
claims. A civil action is, I have been 
informed, pending between these two> 
parties. A number of prosecutions were 
instituted by U Htin Gyaw against 
Maung Po Sein and Maung Po Chein 
both before and after the old man’s 
death. There was some retaliation on tho 
part of Maung Po Sein and Maung Pa 
Chein in like manner against U Htin 
Gyaw, These cross attacks culminated 
in a charge of murder being brought 
against Maung Po Sein and Maung Po 
Chein by U Htin Gyaw before a Magis¬ 
trate at Myaungmya, After a some¬ 
what lengthy investigation, this charge 
was dismissed. U Htin Gyaw then 
applied to this Court under S. 439 in 
revision. His application was admitted 
by Mr. Justice Duckworth in chambers. 
The hearing of the matter was before 
Mr. Justice Otter in open Court, both 
^des being represented. Mr. Justice 
Otter ordered the re-arrest of Maung 
Po Sein and Maung Po Chain and 
they were committed to stand their 
trial by him on the capital charge- 
before the Sessions Judge. Mr. Justice 
Otter refused them bail, but owing to- 
circumstances which I do not pretend 
to understand, bail was subsequently 
applied for at Myaungmya and the- 
Magistrate who heard the application 
on the direction, it is said, of the Com¬ 
missioner of Bassein, permitted these 
two men to bo released on bail some 
substantial time before the hearing of 
the case. If the facts referred to in 
respect of this interference of tho Com¬ 
missioner of Bassein are correct I am. 
of the opinion that such an interference 
ought never to have been nude in the- 
face of Mr. Justice Otter’s order Tf- 

been that new facts came 
into the possession of the authorities 
and the course of the trial for murder 
rather suggests that new facts did como 
into their possession. Nevertheless 
these new facts should have b ,on puS 
before the Judge of this Co irt who dealt 
with the question of bail and a fresh 
ajiphcation should have been m,de to 

The evMonco of the prosecution in 
thou two first witnesses as to thA i *-t 
of Po That wa, so inaonoUsrve that 

cause of Po Thefs deafh’’t 
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by means of dhabuva. The learned Ses- (2) If not, does the fact that the 


sions Judge, however, refused to accede 
to the prosecution's request to withdraw. 
The remainder of the prosecution wit¬ 
nesses were heard and as a result he 
acquitted Maung Po Chain and Maung 
Po Sein of the charge brought against 
tliem. He then proceeded to call upon 
seven of the prosecution witnesses, 
headed by U Htin Gyaw, to show cause 
why a complaint should not be made 
against them for making a false case and 
abetting the making of a false case and 
for giving false evidence. His judg¬ 
ment in the substantive trial refers both 
hi its body and in its annexures to the 
various earlier criminal cases between 
U Htin Gyaw and Maung Po Chein and 
Maung Po Sein. I can find no record 
that the proceedings in these cases 
were ever proved at the substantive 
trial and when the time came for the 
procedure under S. 476, the learned 
Judge went on to rely not only upon 
those proceedings, but also on the 
various information given to the police 
in the earlier prosecutions. So, indeed, 
had the Magistrate who had originally 
•dismissed the murder charge against 
Maung Po Chein and Maung Po Sein on 
a prima facie basis. It was contended 
before me by counsel for the appellants 
that any reference to police proceedings 
wiH inadmissible in such a case. The 
Government Advocate argued the con¬ 
trary. It seems to me most desirable 
tliat this matter, which in my view is 
of far-reaching importance, should be 
decidijd by a Full Bench. Without 
having heard the full arguments on the 
jioint and without having considered 
tlio question exhaustively, I think that 
on an ordinary construction of S. 162 
Buch evidence is inadmissible from the 
wording of the section. If, however, 
I am wrong in this view, it seems to 
me that it is very desirable to have the 
opinion of a Pull Bench upon this point, 
which I believe to be a novel one. 

Accordingly. I make the following 
reforonco : (l) May a statement made 

to a police-officer in the course of his 
iiivenigation in one case bo used, con¬ 
sidered. or pub in evidence against ac¬ 
cused persons in any other separate 
trials or proceedings whether directly 
11 - indirectly or in no way connected 
.vilih the trial in which that statement 
.vas originally made ? 


separate proceeding is not a substantive 
criminal trial, but a preliminary in¬ 
vestigation under S. 476 of the Code of 
Criminal Procedure, in any way alter the 
application of the general principle ? 

I may add that it was admitted by 
the Crown (and certainly this was the 
view I had formed) that the learned 
Sessions Judge bad for the most part 
based his prima facie case against the 
appellants on snch information as con¬ 
templated by S. 162. 

Opinion of the Bench. 

Judgment. —(After narrating the 
facts their Lordships continued). The 
main grounds of appeal in the joint 
appeal were that there was no legal 
evidence on which the charges could be 
based and that the Additional Judge’s 
order was based on statements recorded 
by the Police which he bad admitted in 
evidence contrary to the provisions of 
S. 162 of the Code of Criminal Pro¬ 
cedure- 

In Ma Twe’s appeal the ground was 
taken that the record of her statement 
to the Police could not be considered as 
a basis for a finding that the evidence 
which she gave in Court was false. 

Po Kyan’s ground of appeal was 
merely that there was no evidence that 
bis statement was false. 

The learned Judge of this Court by 
whom the appeals were heard recorded 
that it was contended before him by 
counsel for the appellants that any re¬ 
ference to police proceedings was inad¬ 
missible in cases under S. 476 of the 
Code, and that the Government Advocate 
argued the contrary. The learned Judge 
then made the following references, pre¬ 
sumably under R. 12 of the Appellate 
Side Rules of Procedure i— 

(1) May a statement made to a police- 
officer in the course of his investigation 
in one case be used, considered or put in 
evidence against accused persons in any 
other separate trials or proceedings whe¬ 
ther directly or indirectly or in no way 
connected with the trial in which that 
statement was originally made ? 

(2) If not. does the fact that the sepa- 
I'ato proceeding is nob a substantive 
trial bub a preliminary investigation 
under S. 47(3 of the Code of Criminal 
Procedure in any way alter the applica¬ 
tion of the general principle ? 
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U Htin Gyaw 

Ife seems clear that; the terms of these 
references are unduly wide. E. 12 al¬ 
lowed the learned Judge to refer only 
-such questions of law as arose in the ap¬ 
peals before him. No question whether 
statements made to police officers can 
he used in separate trials or in any pro¬ 
ceedings other than proceedings under 
S. 476 of the Code arose in the appeals, 
and the only statements made to the 
police about which any question could 
■arise in the appeals were the particular 
statements which the Judge of the Court 
of Session is alleged to have used in his 
proceedings under S. 476. 

The learned advocate for the defence 
says that the Additional Judge based 
certain of the orders which he made 
under the provisions of S. 476 on his 
•judgment in the Sessions case, that in 
the trial of that case and in his judg¬ 
ment therein he disregarded the pro¬ 
visions of S. 162 of the Code and in con¬ 
travention of those provisions used state¬ 
ments which had been made to the 
police not only in the investigation of 
‘that case but also in the investigation of 
•other cases between the parties, that 
‘because those statements were used in 
^contravention of the provisions of S. 162 
“they were not legal evidence at the Ses¬ 
sions trial, and that because they were 
nob legal evidence they were not matters 
which could be taken into consideration 
in proceedings under S. 476 of the Code. 

The learned Government Advocate 
on the other hand says that there is 
nothing in S. 162 of the Code to prevent 
a Magistrate or Judge from using, for 
the purpose of finding whether or not an 
i^uiry should be male into an alleged 
offence of giving or conspiring to give or 
abetting the giving of false evidence, 
statements which were made to the police 
in the investigation of the alleged offoncos 
of murder or abetment of murder or 
in the investigation of any other offences 
e.’coepb the offences of giving or conspir¬ 
ing to give or abetting #^he giving of false 
evidence. He goe;? further and asks us 
to decide that there is nothing in S. 1G2 
of the Code which prohibits the use of 
statouionts, made to the police in the 
investigation of the offence of murder or 
1 • - t o f murder or in the investiga¬ 

tion of any offences other than those of 
giving or conspiring to give or abetting 
the giving of false evidence, at the trial 
ior the alleged offences connected with 
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the giving of false evidence, and he asks 
us to give a decision to that effect. 

^ It is clear that su5h a decision would 
be beyond the scope of the questions 
refeijed to us. and that all that we can 
decide m this case is whether the Ad¬ 
ditional Judge was entitled to consider 
such statements to the police as he did 
consider in his proceedings under S. 476. 

A question then arises as to what 
statements made to the police the Ad¬ 
ditional Judge did consider in his pro¬ 
ceedings under S. 476. On this point 
the learned Judge's order of reference 
throws no light. The only direct refer- 
ence m the Additional Judge’s order 
under S. 4/6 to statements made to the 
poli^ was in the order with regard to 
ma iwe. The statements there men¬ 
tioned wore recorded by the police in 
the investigation of the case which was 
the subject of Criminal Regular Trial 
No 100 of 1923, mentioned above, and 
could not possibly be excluded from con¬ 
sideration by the provisions of S. 162 
which says merely that statement? made 
to the police in the course of an inves- 
fcigafcion shall not be used at an enquiry 
or trial in respect of any offence which 
was under investigation at the time 
when such statements were made. The 
present alleged offences connected with 
the giving of false evidence wore cerfca- 
inly not lender investigation at the time 
when Ma Twes statements to the polico 
wore made in the conr.so of the investiga¬ 
tion into the alleged offence of poisonin.> 
and therefore there is nothing iu the’ 
terms of S. 162 to prevent their use for 
the purpose of finding whether or not it 
n expedient in the interests of justico 
that a complaint should be made under 
the provisions of S. 476. 

Advocate contends 
that the finding mentioned in S 47G 

must be based on legally admissible evi¬ 
dence. and goes on to argue that because 
certain evidence which the Additional 
Judge admitted during the Sessions trial 
was inadmissible for the purposes of that 

Qprovisions of 
S. ibJ, that evidence must bo inadmi°- 

3ib 0 as a basis for a finding under 

of- s " "I'’’"® 

ot S. 470 to support that view The 

section cays that when a Court is or opi¬ 
nion that It IS expedient in the infcoroscs 
of justice that an enquirv should ho 
made into an offence which appears to 
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have been committed in or in relation to 
a proceeding in that Court, such Court 
may, after such enquiry if any as it 
thinks necessary, record a finding to that 
effect and make a complaint. There is 
thus no necessity for any enquiry and 
the Court can come to its finding on any 
materials which are before it. There is 
nothing in either S. 162 or S. 476 which 
excludes from those materials statements 
made to the police in the investigation 
of alleged offences other than the parti¬ 
cular offence which is under considera¬ 
tion in the proceedings under S. 476, 
and even if those statements were in¬ 
admissible in the proceedings in or in 
relation to which that offence was com¬ 
mitted it would not follow that they 
are inadmissible and cannot be con¬ 
sidered in proceedings under S. 476. 

We. therefore, answer the reference, so 
far as it arises in the present appeals, as 
follows : 

Section 1G2 of the Code of Criminal Procedure 
iloes not proljibit the U'^e of statement-?, made by 
iny person to a police c)fii'cer in the course of uu 
investigation under Ch ipter 14 of that Code, 
in proceedings under S. 470 of the Code, in cases 
where the alleged offence which is und^rr 
iconsidi-r ttioii in the proceedings under S. 47G 
was not under investigation at the time when 
the statements were made. 

Wo note that wc do not intend this 
answer to l)e read as involving a decision 
of the (inestion whether statements made 
to the police in an investigation under 
Chapter 14 of the Code in respect of one 
alleged offence can be used at an inquiry 
or trial in respect of a different offence 
which happuied to bo separately under 
investigation at the time when the state¬ 
ment was made. All that we do-lire to 
<;ay is that the wording of S. 162 does 
not pvohiliib the use of statements made 
'o the police in the gonrse of an inves¬ 
tigation under Chapter 1-4 in cases 
wher <3 tlie offence, which is the subject- 
matter of the enquiry, was nob under 
investigation at the time when th-i state¬ 
ment was made, and that therefore in 
the particular eases with which these 
appeals deal, the provisions of S. 162 of 
the C kIo cannot bo read as prohibiting 
fho use of statements, made to the 
fioli.:e in tlio course of the investigation 
.,f r)llier offences, in Mio proceedings 
under S. 17G of the Code in respect of 
alleged offences whicli were not under 
.ine-tigalion at the lime when tlio stato- 
iiieiits lu the police were made. 

<; j;. lUfcrcncc answered. 
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Brown, J. 

Ma Kin Kywe and others —Appellants^ 

V. 

Maiing Tun Myat —Respondent. 

Special Second Appeal No. 40 of 1926^ 
Decided on 15th December 1926, from 
the Dist, J., Insein, in Civil Appeal 
No. 68 of 1925. 

Mesne profits—Measure of. 

The rental value of the land is the only really 
fair criterion of the measure of mesno profits. 

[P 117, C IJ 

Villa —for Appellants. 

Po Han —for Respondent. 

Judgment. —One Ma Shwe Nyein,. 
deceased, brought a suit against the 
respondent, Maung Myat Tun, for pos¬ 
session of certain land and recovery ofi 
mesne profits for a year. She was suc¬ 
cessful in the tria,! Court and in the first 
appellate Court, and was given posses¬ 
sion of the land. Myat Tun appealed 
to this Court and was eventually suc¬ 
cessful. The decree passed by this Court 
was to the effect that Ma Shwe Nyeiii 
was the mortgagee of the land in ques¬ 
tion, and that, if Myat Tun did not pay 
her the mortgage amount, she would bo 
entitled to have the i ind sold. Myat 
Tun then apf)lied to be put in possession 
of the land again and for payment of the 
mesne profits for the two years during 
which Ma Shwe Nyein had been in pos¬ 
session. He was awarded as mesne 
profits the sum of Rs. 875-12*0 by the 
trial Court but this sum vvas reduced 
on appeal by the District Court to 
Rs. 58 :m;M. 

Before this case for restitution began, 
the original plaintiff, Ma Shwe Nyein, 
died, and in the present 'litigation her 
estate has been represented by Ma Kin 
Kywe as her legal representative. On 
the facts the District Court agreed with 
the trial Court, but the learned Judge 
reduced the amount payable on the 
ground that Ma Kin Kywe was nob the 
sole heir of Ma Shwe Nyein's estate. 
This finding appears to be based on a 
misconception of tho position. 

The original decr< e-holder in this caso 
was Mil Shwe Nyein, and the order for 
restitution was against the estate of Ma 
Shwe Nyein. l^Ia Kin Kywe has been 
added to tho suit merely as the legal 
representative of tho estate, and', so far 
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as this litigation is concerned, she repre* 
sents the estate. It is not for the Court 
dealing with the present matter to decide 
who are the heirs of Ma Shew Nyein, 
and any order passed in the present suit 
can be enforced only against Ma Kin 
Kywe as the legal representative of the 
estate. 

It seems to me clear that the reasons 
which led the District Court to reduce 
the amount payable were insufficient. Ma 
Kin Kywe has nevertheless appealed 
against the finding of the District Court 
and asks that the amount may be reduced 
still further. 

A cross-objection has been filed by 
Maung Tun Myat. One of the points 
taken on behalf of Ma Kin Kywe now 
is that the respondent Tun Myat, is not 
entitled to any mesne profits by way of 
restitution at all. The contention is 
that, as Daw Shwe Nyein was entitled 
to a mortgage-decree against the respon¬ 
dent, she was entitled until the mortgage 
was redeemed to possession of the pro¬ 
perty, I think, however, that this point 
was clearly disposed of in the orders 
passed in the original suit by this Court. 
It was there held that Daw Shwe Nyein 
was not entitled to any interest on the 
mortgage since the date on which an 
offer to redeem the mortgage had been 
made to her. It was subsequent to this 
date that she obtained possession of the 
.land, and the result of the finding of 
this Court is that she was entitled 
neither to interest nor to the usufruct 
of the land fof the two years for which 
she was in possession. This point, as a 
matter of fact, was not raised in either of 
the lower Courts, where it was ap¬ 
parently admitted that the only question 
ior decision was the amount of mesne 
profits payable. 

As regards the amount, the respun- 
dont, Myat Tun, claimed that he was 
■entitled to the whole outturn of the 
land, less actual expenses of working. 
I entirely agree with the lower Courts 
that this is a wrong basis of calculation. 
If Ma Shwe Nyein had worked the land 
herself, it is clear that all that she recei¬ 
ved during the year would not fairly 
have been applicable to the mesne 
■profits, as it would have included remu¬ 
neration for the part taken by her in 
working the land. The rental value 
•of^ the land is the only really fair 
criterion of the measure of mesne profits. 


As to this, both the lower Courts have 
found that a fair rate would be 300 
baskets of paddy a year. There is evi¬ 
dence on this point in favour of the 
appellant, and, in ordinary years, I am 
not prepared to say that this amount 
would be excessive. But the appellant 
says that during the two years in ques¬ 
tion there were heavy floods, with the 
result that the income derived by her 
from the land was very small. That 
there were floods in the years in ques¬ 
tion is borne out not only by the 
witnesses for the appellant, but also by 
Maung Myat Tun’s own witnesses. If 
Maung Po Tin is speaking the truth, 
then only Rs. 250 has been paid as rent 
for the two years. It is suggested that 
the respondent might have obtained 
more with due diligence, and that the 
failure, if there really was a failure, to 
obtain more was due to her not advanc¬ 
ing the necessary money to the tenants. 
There is very little material to help us 
to come to a decision on this point: but, 
in view of the evidence as to the floods, 
and in view of the fact that Ma Shwe 


Nyein herself, when claiming mesne 
profits for the same land, only valued the 
mesne profits at 250 Ijaskets of paddy 
a year, I think tha allowance of 300 
baskets of paddy in the present case is 
somewhat high. 

Two hundered and fifty l»askets of 
paddy a year at Rs. 180, per 100 baskets 
would work out lor the twu years at 
Rs. 900. The revenue for the two years 
would be close on Rs. 220, which would 
reduce the amount to Rs. 700, Allowing 
for the floods, wliich appear to have 
taken place during the year, some re¬ 
duction might, I think l)o made from tiie 
250 baskets of i)addy, and 1 do not think 
that the sum of Rs. -383-13-4 allowed 
by the District Court is an unfair esti¬ 
mate of the compensation which the 
appellant should pay tho respondent. 

I note that in the cross-ohjocfciou only 
Rs. 2 has been paid as Court-fee.s, and it 
is objected that this is wrong, and that 
payment should be made ad valorem. 
In the cross-objection, however, it is not 
stated how much Maung Tun Myat 
claims, and it is impossible, therefore, to 
say what the ad valorem fee would be 
As I.am not allowing the cross-objection! 

IhU necessary to pursue 

l’®3pOn- 

dent what ho does claim. 
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The order for payment must be altered 
into an order for payment against Ma 
Kin Kywo as legal representative of Ma 
Shwe Nyein, deceased. With this ex¬ 
ception, I dismiss both the appeal and 
the cross-objection. I pass no orders as 
to coats in this Court. 

Appeal dismissed. 
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Brown, J. 

San JfawAr—Appellant. 

V. 

^auno Po Kyan —Respondent. 

Special Second Appeal No. 73 of 1926, 
Decided on 14th December 1926, from 
the Disb J., Thaton, in Civil Appeal No. 
140 of 1925. 

PTactice-^Plcadlngs—Suit for share iti part* 
nerslUp—Claim based on plaintiff's being a 
partner — Plaintiff, really assignee of partner 
cannot succeed. 

It is :i fuudatnantal principle of the law of 
pleadings that a plaintiff in a suit can only 
succeed on the cause of action set forth iu the 
plaint or ou :i cause of action con sistent with bis 
plc.adings. 

Where in a suit fora share in partnership 
the plaintiff bases bis claiiii ou his beiug a part* 
ucr, but it is subsequently proved that he is 
the- assignee of a partner. 

Jleld. that he is not entitled to a decree. 

[P 118 C 2P 110 C] 

i’. C. Brown —for Appellant. 

Manny Ni —for Respondent. 

Judgment.—On the 7tb October 1924 
the Kaiik entered into a 

partnership for selling gold leaves with 
three others Po Lin, Twe Ya and Maung 
Pe. The business of the partnership 
came to an end, and attempts wore 
made to settle accounts botwoon the 
partners. The respondent Po Kyan 
claim that after the original formation 
of the partnership ho became one of the 
partners. Ho further claimed that the 
accounts of the partnership were defi¬ 
nitely settled, and it was decided that he 
was entitled to a sum of a little over 
Rs. 1,000 as his share. Prom this he 
deducted a sum duo from him to the 
api'ollanb and he claimed the balance 
of Rs. 004-12-C against the appellant. 
He alleged that all the funds of the 
partnerships were with the appellants 
uiid t’hat he was tlierofore entitled to 
recover the amount from him. 


Both the lower Courts have found thafr* 
the plaintiff has failed to prove that 
he was ever a member of the partner* 
ship. The trial Court on this finding, 
dismissed the suit. The lower appel* 
late Court held that although the plain* 
tiff was not himself a partner, he had 
nevertheless become the assignee of the 
share of one Po Lin and that he was 
entitled to recover the value of that 
share, and gave him a decree. 

The present appeal has been filed, 
against this decree. According to the- 
partnership deed there were originally 
six shares in the partnership, each 
share valued at Rs. 333-4-0; of those 
shares Po Lin held three and the other 
three partners one each. Since the part¬ 
nership was formed the value of each 
share has risen to Rs. 745. How this has 
happened, is not explained but the fact does- 
not appearto be disputed. The shave which' 
the respondent Po Kyan claims to have 
in the partnership is one of the three 
shares which originally belonged to Pc* 
Lin. The plaintiff himself speaks of 
giving Rs. 745 to the appellant as trea¬ 
surer when he joined the partnership. 
But it does not appear that he really 
claims that ho added any fresh capital 
to the partnership. His witness Po 
Lin says that it was one of his shares 
that the plaintiff took over, and if 
the money was paid to San Kauk then 
it was apparently paid on behalf of Po 
Lin. Po Kyan admits that when he 
obtained this share he entered into ^ 
written agreement with Po Lin. He has 
not produced this agreement, and has 
not given a satisfactory explanation as to 
why he has not done so. Three of the 
four original partners deny that the 
l)laiutiff ever became a partner in the 
business, and the finding of the lower 
Courts that he was never a partner may. 
safely be accepted as correct. 

In these circumstances it does not' 
seem to mo that ho is entitled to succeed 
in the present suit. In the plaint h» 
quite clearly claims that be was himself 
a partner, and that at a settlement of 
account it was found that his share as 
partner came to Rs. 904. His cause of 
action was founded on the alleged part¬ 
nership, and on his failing to prove the, 
partnership he could not succeed. It is 
a fundamental principal of the law of 
pleadings that a plaintiff in a suit oaii; 
only succeed on the cause of action sefe- 
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forth in the plaint or on a canse of action 
consistent with his pleadings. Po Kyan 
has been found not to be a partner, but the 
assignee of one share in the partnership. 
That is a very different state affairs from 
,what is set forth in his plaint, and the 
jdifference is far from being a merely tech* 
nioal one. If he were himself a partner he 
would be able to claim against the part* 
nership on his own account. His claim 
now is in the first instance against Po 
Lin only, and he clearly cannot claim 
from the partnership anything that is 
not due to Po Lin by the partner¬ 
ship. It is clear that appellant has all 
along been objecting to settling with the 
plaintiff until Po Lin's accounts have 
been settled. He says in his evidence 
that Po Lin has drawn from him about Bs. 
2,000 in different instalments. He did 
not definitely plead that this sum would 
have to be settled before he could meet 
the claim of the plaintiff. But it was 
quite unnecessary for him to make any 
such plea, as the claim in the plaint was 
that the money was due to the plaintiff 
personally, and not to him through Po 
Lin. It is true that it was held in the 
case of Juggut Ghunder Diitt v. Rada 
Nath Dkur (1) that an assignee of a 
share in a partnership could sue on the 
dissolution of the partnershp for such a 
distributive share as belonged to his 
partner, but that is not what the plain¬ 
tiff has done in the present case, and it 
is im possible to say that had he done so he 
would have been successful. Entirely 
different questions of fact would have to 
be considerd on such a claim from these 
which arose on the pleading in the pres¬ 
ent suit. 

The plaintiff, having failed to establsh 
the cause of action set forth in his plaint, 
was, in my opinion, not entitled to a 
decree in the present suit. 

I set aside the decree of the District 
Court and restore that of the trial Court 
dismissing the plaintiff’s suit. The plain- 
tiff-respondent will pay the costs of the 
defendant-appellant throughout. 

R-D- Decree set aside. 


(l) [1884] 10 0al."669. 
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Heald and Chari, JJ. 

M. E, Mya —Appellant. 

V. 

Japan Cotton Company and others — 
Respondents. 

First Appeal No. 164 of 1926, Decided 
on 8th September 1926, from the decree 
of the Dist. J., Meiktila, in Civil Suit 
No. 1 of 1925. 

Execution—Decree binding'^Joint business by- 
Buddhist husband and wife—Part of joint prO’ 
perty in the name of husband only—Husband 
mortgaging it — Decree in the mortgage suit 
against husband was held binding on wife also— 
Buddhist Law — Burmese. 

Where a Buddhist husband and \7ife carried 
on a ginning business and part of the joint pro¬ 
perty was in the name of the husband only and. 
he mortgaged it and the mortgagee brought a 
suit in which the property was brought to sale 
without impleading the wife. 

Held : that the husband was not only the 
managing partner, but also the benamidar cf the 
wife in respect of any interest she may have had 
in the mortgaged property, and that she wae 
bound by the decree passed against the husband ; 
10 L. B. B. 86 (F. B.), Dlst. [P. 120. C. 1, 21 

Dhar —for Appellant. 

Paget —for Respondents- 

Heald, J. —In Suit No. 3 of 1923 of the- 
District Court of Meiktila, the Japan 
Cotton Trading Company Limited, sued 
Mg. Thu Daw and his son Mg. Myint^ 
who were described in the plaint as 
“ Carrying on cotton ginning business at 
Ltahlaing under the name and style of 
The Mar Kamanta Cotton and Oil Mill 
Company” on a mortgage bond which 
was executed by Thu Daw and Mg. Myint 
as carrying on business as cotton ginners 
under the name and style of The Mar 
Bamaota Cotton and Oil Mill Company 
and by which they mortgaged the mill 
site together with the mill and all its 
appurtenances, and also two blocks of 
paddy lands, measuring 66 89 acres and 
6-82 acres in Kwins Nos. 250 and 278 res¬ 
pectively. All these properties stood in 
the sole name of Thu Daw. Thu Daw 
and Mg. Myint set up what the Court 
characterized as a false defence that tha 
claim bad been compromised and tha 
Court gave the plaintiffs the usual pre¬ 
liminary decree for sale of the mortgaged 
property. There was an appeal to this 
Court which was summarily dismissed in 
August 1924. 

In suit No. 1 of 1924 of the same Court 
E. D. Sassoon & Co. Ltd., sued Thu Daw* 



120 Rangoon Nga Yok 0 v. King-Emperor (Chari, J.) 1927 


his wife Ma E Mya and their sons 
^Ig Myinfc and Mg Tin on a mortgage of 
the same mill and its site and appurten¬ 
ances and other property and in a written 
statement which Tliu Daw filed on be¬ 
half of all the defendants the mortgaged 
properties were described as belonging to 
Thu Daw. In that suit also a prelimin¬ 
ary mortgage decree was given. Soon 
after the appeal in the first suit was dis¬ 
missed and while the second suit was 
pending Ma E Mya wlio, as has been said, 
was the wife of Thu Daw and mother of 
Mg Myint, filed the present suit against 
the plaintiffs in both the former suits for 
a declaration that she was owner of a 
half share in all the properties which 
had been mortgaged to the “Japan Cotton 
Company’* that is to the Japan Cotton 
Trading Co. Ltd., and that her share was 

not liable to mortgage, attachment and 
sale.” 

The District Court on the strength of 
certain rulings of the Chief Court dis¬ 
missed her suit. 

She appeals and her learned advocate 
contends that the learned Judge in the 
lower Court overlooked the decision of 
the Full Bench of the Chief Court in the 
case of Ma Nyu>i v. Texcira (1) and that 
she was entitled at any rate to a decree 
declaring that the mortgage decree in 
the suit to which she was not a party 
could not bind her interest in the mort¬ 
gaged property. 

In hor evidence Ma E Mya swore that 
she and hor husband bad traded together 
in cotton and that all the properties in 
respect of which she claimed except the 
site of the mill which she said was the 
undivided ancestral property of her bus- 
liand had been acquired by means of that 
joint business. She said that she and 
hor husband were partners in the busi¬ 
ness and that her husband was in sole 
charge of the business and managed it 
himself. All the properties in respect of 
wliicli slie claims stood in the solo name 
of the husband so that he was not only 
jtnanaging partner in respect of the busi- 
Iness, but was also bonarnidar for his wife 
in respect of any interest she may have 
had in the property. 

The case is clearly distinguishable from 
Ma Niiun’s case fl) and in the circum- 
Htancos of this case wo have no hesitation 
in finding Uiab in respect of any interest 

(1) C1019J 10 Bur. I;. T. 31=51 I. C. 568=10 
B. R. 30 (F. B.). 


which she may have had in the property! 
tlie decree against her husband bound* 
her. 

We therefore, dismiss the appeal with 
costs on Es. 40,000 the amount at which 
the appellant valued her suit in the Dis¬ 
trict Court, 

Appeal dismissed. 
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Chari, J. 

Nga Yok 0 and another —Accused— 
Applicants. 

v. 

King-Emperot —Opposite party. 

Criminal Revision No. 868-B of 1926, 
Decided on 12th August 1926, from the 
order of the Dist. Mag., Tavoy, in Crim¬ 
inal Appeals Nos. 115 and 116 of 1926, 

Burma Salt Act {Burma Act 2 of 1911), Ss. 9 
(c) and li^Rules tmder, Br. 41 and 42— Scope. 

Rules 41 and 42 under the Salt Act by 
implication make the removal of salt without a 
pass illegal. [P. itJO, C. 2] 

M. Donnell —for Applicants. 

Judgment. —In this case the accused 
were convicted under S. 9 (c) and 14 and 
S. 9 (c) of the Salt Act and sentenced to 
pay fines. Their appeal was dismissed 
by the Sessions Judge and they have 
come to this Court in revison. On the 
facts I feel no doubt that the findings of 
the trial Magistrate, confirmed by the 
Sessions Judge are correct. There is no 
doubt that Aung Doe did bring 4,000 viss 
of salt and that be had a pass for only 
2,000 viss. Mg. Myab Nu’s story that 
the extra salt was brought by him is 
absurd. 

The only points of law argued are : 
firstly that there is nothing in the Act or 
the rules which make the “removal” of 
salt illegal. Rules 41 and 42 do by im¬ 
plication make the removal of salt with¬ 
out a pass illegal. It is also argued that 
the prosecution has not discharged the 
burden that lay on it of proving that 
the removal is illegal. The prosecution 
clearly have discharged the burden by 
showing that Aung Doe brought 4,000 
viss of salt with a pass for 2,COO viss. 
The burden is then shifted to tlie defence 
to give a satisfactory explanation of the 
unauthorized removal of the surplus salt^ 
This the defence has failed to discharge. 
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I see no reason to interfere with the 
conviction and sentence and I aocor- 
4ingily dismiss this application. 

R'D* Application dismissed. 
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Heald, J. 

Mani Karki and another —Accused— 
Applicants. 

V. 

King-Emperor —Opposite party. 

Criminal Bevision No. 845-B of 1926, 
3^ecided on 28th July 1926, from the 
order of the Hd. Qrs. Mag., Insein, in 
Criminal Suit No. 25 of 1926. 

Penal Code, S. 99— Drunken men attacking 
either the person or property of another—Any 
member of puhlio has the right of private 
defence—Penal Code, Ss. 85 and 86. 

Even though drunken men are entitled to 
"the protection of the law, if they break the law 
and attack either the person or the property of 

^*^7 member of the public is en¬ 
titled to exercise the right of private defence 
provided that he does no more harm thau the 
necessities of private defence require. [P 122, C 1] 

Judgment. —The two applicants are 
Gurkha night watchmen employed by 
the Kamayut Defence Committee to 
keep order in the town at night. They 
are both retired Military Policemen of 
•exeellent character. They have been 
convicted of causing hurt to one Nga 
Sein and sentenced to a fine of Rs. 25 
and to one year’s rigorous imprisonment 
under Ss. 323 and 326 of the Indian 
Penal Code respectively. 

The facts of the case are that Nga 
Sein, who is a youth of 19, and his 
employee, Nga Ka who is 18, had been 
drinking and created a disturbance at 
the shop of one Nanu because he refused 
to supply them with more drink. Their 
story is that Nanu pushed them out of 
his shop, as of course he had a perfect 
right to do, since they were drunk and 
disorderly, that while they were talking 
to Nanu, which means of course while 
they were abusing him, another Indian, 
ITikai Singh, came up and struck Nga 
Sein with a stick, that then the two 
Gurkha watchmen came and one struck 
’Nga Seiu with a stick and the other 
.out him with a Kukri. 

There can be no doubt that Nga Sein 


clear did get beaten and cut, but it seems 
that his story of what happened is not 
the whole truth. It is quite certain 
that the two Burmans were very drunk 
and very disorderly. Maung Kyaw who 
is a Sub'Inspector of Railway Police says 
that Nanu came and complained to him 
that Nga Sein had assaulted his man 
and smashed things at his shop. Then 
Nga Sein and other Burman came to his 
house and asked where Nanu was. Nga 
Sein was armed with a clasp knife and 
a bottle and the other Burman with a 
plate and a piece of plank. Nga Sein 
fell off a foot bridge into the ditch and 
the other Burman with him took a 
bamboo from the bridge and they went 
off. About ten minutes later he heard 
a Police whistle blown and cries of 
“ thief.” He went out and saw Nga 
Sein being taken away under arrest. He 
is quite sure that Nga Sein was drunk 
as he could neither walk nor talk jiro" 
perly and after his fall into the ditch 
be was covered with mud and water, 

Mr. Subnis, the senior clerk in the 
office of the Government Examiner of 
Railway Accounts, who lives at Kamayut 
and is the Secretary of the Kamayut 
Defence Committee says that at about 
10 o’ clock that night the two Gurkha 
night watchmen came and reported to 
him that two or three durnken Burmans 
were molesting people on the road. 
He told them to go and report to 
Mr. Lazarus the Ten House Gaung. 
Mr. Lazarus the Ten House Gaung of 
West Kamayut, says that the two Gur¬ 
khas came and told him that they were 
sent by Mr. Subnis to report that two 
Burmans were creating a disturbance 
and to ask him to go and see for him¬ 
self. He went with them and found two 
Burmans at Nanu’s shop. One of the 
Burmans was breaking the door of the 
shop. He turned his lamp on them and 
one of them ran away. He went and 
got hold of the other man, who was 
covered with mud and wet through. He 
told the man that he would ^k 0 him 
to the Headman’s house for being drunk 
and breaking Nanu's door but Nga Sein 
refused to go. He then told the two 
Gurkhas to arrest Nga Sein and tako 
him to the Headman’s house. They ar¬ 
rested him and soon afterwards one 
of the Gurkhas reported to him that 

Nga Sein had tried to assault him. He 

took Nga Sein under arrest to the Head- 
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man who told him to take him to the 
Police Station. Then a uumbei’ of Bur- 
mans, men and women, came and took 
Nga Sein away saying they wanted to 
take him to the Hospital. 

All this evidence given by respectable 
witnesses shows the story told by Nga 
Sein and Nga Ka was false. It proves 
that they were drunk and were creating 
a serious disturbance and that when the 
Ten House Gaung who is a Police officer 
attempted to arrest Nga Sein he resisted 
arrest. It is true that even drunken 
men are entitled to the protection of 
the law but if they break the law and 
attack either the person or the property 
of the people any member of the public 
is entitled to exercise the right of pri¬ 
vate defence provided that he does no 
more harm than the necessities of pri¬ 
vate defence require. In this case the 
two Gurkhas were bound by law bo assist 
the Ten House Gaung in arresting Nga 
Sein and in preventing his escape and 
if Nga Sein resisted -arrest or attempted 
to escape wore entitled to use all means 
necessary to effect the arrest, short of 
course of killing him. Nga Sein was 
armed and was violent and in the cir* 
cumstances of the case I am not pre¬ 
pared to hold that the applicant Eamlal 
Limb'i exceeded his rights in giving him 
a cut on the hip with his Kukri and if 
the otlror applicant Mani Karki struck 
Nga Sein as he is alleged to have done 
he certainly did not exceed his rights. 

1 sot aside the conviction and sen¬ 
tence in the case of each of the accused 
and I acquit them. 

The applicant Ramlal Limbu will be 
released forthwith so far as this case is 
concerned and the fine which has been 
paid by Mani Karki will be refunded. 

I note that the Sessions Judge dealt 
with the appeal very perfunctorily. 

R.i). Accused acquitted. 
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Otter, J, 

N{/a Pa)}, B —Accused—Applicant. 

V. 

KiiurEmperor —Opposite Party. 
Criminal Revision No. 1240-B of 1926, 
Decided on 12bh November 1926, from 
the order of the Dist. Mag., Prome, in 
Criminal Revision No. 279 of 1926. 


£urma OainbUng Act {Burma Act 17 of 1899)^ 
S. 17 —Burma Habitual Offenders Bestriction 
Act, S. 3 (l)^AppUcability. 

Section 3 (1) of the Habitual Ofienders' Res¬ 
triction Act does not apply to a case arising, 
under S. 17 of the Burma Gambling Actr 
A, I. R. 1926 Rang. 182, Rel. on. 

[P 122 C 2, P 123 C 1] 

Mg Ni and Ba, Sa —for Applicant. 

Judgment. —The applicant was ‘con¬ 
victed by the Township Magistrate of.' 
Hmawza of the offence of earning his live- 
lihood by unlawful gaming. The evi~ 
donee that he did so was given by one- 
witness, and the learned Magistrate ex¬ 
pressed himself as satisfied that ho so 
earned his livelihood, and he ordered that 
be should be restricted to the village of 
Kyaukphu for a period of two years. He- 
took this course as he was under the im¬ 
pression that S. 7 of the Habitual Offen¬ 
ders’Restriction Act was applicable to 
the case. 

Mr. Maung Ni, on behalf of the appli¬ 
cant, has argued that the Magistrate bad 
no power to make the order he did. By 
S. 17 of the Burma Gambling Act, 1899^ 
it is provided that whenever a Magis¬ 
trate *' receives niformabion that any 

person.” earns his livilihood 

.by unlawful gaming, he may 

deal with such person as nearly as may 
be as if the information received about 
him were of the description mentioned 
in S. 110 of the Code of Criminal Proce¬ 
dure 1898.” 

Section 110 of the Code of Criminal 
Procedure provides that when a Magis¬ 
trate etc., receives information that a. 
person has brought himself within the- 
provisions of that section, he may, in 
manner provided, require such person to 
show cause why he should not enter a 
bond. By S‘.3(l)of the Habitual Offenders’ 
Restriction Act it is proved that where 
a Magistrate may, under the provisions 
of 110 of the Code of Criminal Procer 
dure, require a person to show cause 
why he should not be ordered to execute 
a bond, he may, 

io lieu or in additiou to so doiug, require such 
person to show cause why an order of restriction 
should not bo made against him. 

It is said that S. 3 (1) of the Habitual 
Offenders’ Restriction Act does not apply 
to a case arising under S. 17 of thei 
Burma Gambling Act, 1899. It seems 
to me that this must be so for the order 
directed to the person to show cause 
appears to me to be made under S. 17 of 
the Burma Gambling Act 1899, and not 
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undor S. 110 of the Code of Criminal Pro* 
cedure. Therefore, S. 3 (l) of the Habi¬ 
tual Offenders’ Restriction Act does not 
apply to such a case. In any event I 
must so hold for the matter has arisen 
in a prosecution under the Burma Opium 
Law Amendment Act, S. 3 of which, is 
practically identical with S. 17 of the 
Burma Gambling Act 1899. In the case 
of King-Emperor v. Kyaw Hla (1) a 
Bench of this Court held that S. 3 (1) of 
the Habitual Offenders’ Restriction Act 
does not apply to cases arising under S. 3 
of the Burma Opium Law Amendment 
Act, and that persons prosecuted under 
that section may not be dealt with under 
the Restriction Act. 

I set aside the order of the learned 
Magistrate as altered by the District 
Magistrate of Prome and direct that an 
order according to law should be passed 
by the District Magistrate, Prome, or 
some other competent Magistrate, with¬ 
in his jurisdiction. 

_ Order set aside. 

(1) A. I. R. 1926 Rang. 182=4 Rang. 123. 
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Heald and Cunlifpe, J.J. 

S. S. Halkai —Appellant. 

V. 

Corporation of lianf/oo/t—Respondent, 

Civil Mis. Appeal No. 115 of 1926, 
Decided on 16th December 1926, from 
tiie order of the Small Cause Court J., 
Rangoon, in Municipal Appeal No. 5 of 
1926. 

(a) City of Bangoon Municipal Act (1922), 
Sen. 3, Ch. 2, Cls. 6, G anr? 7— Commissioner 
^nnot enhance assessment in dealing under 
Cls. 5 and C— If enhancement is thought neces¬ 
sary notice to oumer of property about enhance¬ 
ment nrnst be served. 

No question of enhaucament of assessment 
arises when the Commissioner is dealing under 
Cls. 5 aud 6 with complaints against the prelimi- 
nary Taluation made by the Assessor and entered 
in the assessment lists. If whether ns a result 
of the investigation of the complaint or other¬ 
wise, the Municipal authorities desire to enhance 
the valuation entered by the assessor in tho lists, 
the procedure laid down in Cl. 7 must be 
followed, and the owner of tho property must 
have notice of the proposed enhancement and 
must have au opportunity of objecting to it 

[P. 124.C. 2] 

10 oi Rangoon Municipal Act (1922), 

ft>. 91 (3)— Disregard by Commissioner of provi¬ 


sions 'to be followed in determining annual 
value—Question as to basis or principle of assess- 
ment arises. 

Where it is alleged that the Commissioner 
has disregarded the provisions of the Act which 
lay down the procedure to be followed by him 
in^ determining the annual value, a question 
arises as to the basis or principle of as.sessmeut, 
and an appeal lies to the High Court under the 
provisions of S. 91 (3) of the Act. [P. 124, C. 1] 

N. M. Cowasjee —for Respondent.* 

Heald, J .—In the assessment lists of. 
tbe Rangoon Municipality the monthly 
rental value of appellant’s house was 
entered as Rs. 350, appellant complained 
of that valuation as being unduly high, 
and was served with a notice that his- 
complaint would be investigated on the 
16th of February last. He failed to 
attend on that date, and the Commis¬ 
sioner raised the valuation to Rs. 38Q. 

Appellant appealed to tho Chief Judge 
of the Rangoon Small Cause Court, but 
his appeal was dismissed. 

He now claims to appeal to this Court. 

Respondent’s learned Advocate takes a- 
preliminary objection that no appeal lies 
to this Court in such a case because the 
Act allows an appeal to this Court only 
on questions as to liability to assessment 
or as to the basis or principle of assess¬ 
ment and the present appeal is not as to 
the basis or principle of assessment but 
is merely as to the amount of a particular 
valuation. 

It may be true that no appeal lies to 
this Court or> a mere question as to the 
amount of a particular valuation, but it 
seems to me that tho question which 
arises in this case is not merely a question 
as to the amount of a particular valuation 
but is a question of principle which 
affects the basis of assessment, 

Tlie provisions of tlie law as to assess¬ 
ments are laid down in Chap. 2 of 
Sch. 3 of the Act. Under Cl. 1 of 
tho chapter the Assessor prepares a 
list yearly showing his valuation of pro¬ 
perties for purposes of taxation. Under 
Cl. 4 the owner of any property is 
entitled to complain of the valuation of 
his property, and under Cls. 5 and 6 his 
complaint must be investigated and dis¬ 
posed of before the Commissioner signs- 
the assessment lists. Cl. 7 provides for 
amendment of the lists after they have 
been signed. Among its provisions is a* 
provision that where any land or build¬ 
ing has been erroneously valued or where 
the rent has been raised since the date» 
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of the assessraeot the Assessor may amend 
the lists but that notice of the proposed 
-imendmont must be given to the person 
interested and that such person may 
tender a written objection to the amend- 
aient and must be allowed an opportu¬ 
nity of being heard by the Commissioner 
un support of his objection. 

The scheme of assessment provided by 
the Act is thus that there shall be a 
preliminary valuation by the Assessor, 
that complaints against that valuation 
shall he investigated and the valuation 
determined by the Commissioner, that 
the lists shall then be authenticated by 
Ills signature, and that if it is desired to 
amend the lists thereafter the owner of 
the property is entitled to object and 
•must be beard by the Commissioner in 
support of his objection before the lists 
•can be amended. 

It is admitted that what happsned in 
this case was that appellant complained 
against the Assessor’s valuation at Rs. 350, 
that at the time when his complaint was 
investigated, the Commissioner amended 
tlie Assessor's valuation by raising it 
from Rs. 350 to 380, and that appellant 
had no notice of the proposed amendment 
and no opportunity of objecting to it. 

The question whicli arises in this case 
’s therefore, whether or not the Com¬ 
missioner in disposing of a complaint 
against the Assessor’s preliminary valu¬ 
ation has power to amend t«iat valuation 
so as to enhance it without following the 
nroceduro laid down in Cl, 7. 

That question is in my opinion more 
than a mere question of the amount of 
tlie valuation. It is a question which 
alfocbs tlio basis or principle of assess- 
uiont. S. 80 of the Act says that pro¬ 
perty taxes are to be levied at certain 
percentages of the annual rental value of 
the properties, and S. 91 says that 
the Commissioner shall determine that 
annual value in accordance with the 
manner prescribed in the Act or rules. 
Whore therefore it is alleged, as it is 
.•alleged in this case, that the Commis¬ 
sioner has disregarded the provisions of 
;blio Act which lay down the procedure to 
be followed by him in determining the 
.annual value, I have no hesitation in 
finding that a question arises as to the 
•l):isis or principle of assessment, and that 
.an appeal lies to this Court under the 
provisions of S, 91 (3) of the .4ct. 


The case for the respondents is that 
Cl. 7 deals only with amendments of the 
assessment lists after they have been 
signed by the Commissioner, and that 
because in this instance the lists were 
amended by the Commissioner before 
they were signed by him, it was unneces¬ 
sary to follow the procedure laid down 
in that clause. 

The answer to that case seems to me 
to be that the Commissioner, in dealing 
under Cls. 5 and 6 with complaints 
against the preliminary valuation made 
by the Assessor and entered in the assess¬ 
ment lists, is dealing merely with those 
complaints, and that it is contrary to the 
intention of the Act that the Assessor's 
valuation should be enhanced unless and 
until the procedure laid down in Cl. 7 
has been followed. In his proceedings 
under Cls. 5 and 6 the Commissioner is 
merely disposing of a complaint and 
amending or confirming the Assessor’s 
valuation according as he finds that the 
complaint is or is not established. The 
only question which arises on a complaint 
against the Assessor’s valuation is whe¬ 
ther that valuation should he reduced as 
desired by the complainant or should be 
confirmed. If the complaint is dismissed 
the valuation as entered in the lists 
should be confirmed and the lists signed 
without alteration. If the complaint is 
allowed the valuation as entered in the 
lists should be reduced accordingly. No 
question of enhancement arises in either 
case. If, whether as a result of the 
investigation of the complaint or other¬ 
wise, the Municipal authorities desire to 
onhance the valuation entered by the 
Assessor in the lists, the intention of the 
Act seems to mo to be that the procedure 
laid down in CJ. 7 must be followed, and 
the owner of the property must have 
notice of the proposed enhancement and 
must have an opportunity or objection to 
it. Any other procedure would clearly 
be inequitable. 

In the present case it is admitted that 
appellant had no notice of the proposal 
to raise his valuation from Rs. 350 to 
Rs. 380, and no opportunity of objecting 
to the latter valuation, and in the absence 
of such notice and opportunity the 
Commissioner had in my opinion no 
power to raise the valuation. 

I would therefore set aside the Com¬ 
missioner's order of the 15th of February 
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1926 in so far as it increased the yalua* 
tion from Rs. 350 to Rj. 380. 

1 would allow appellant’s costs in both 
Courts, Advocate’s fee in this Court to be 
five gold mohurs. 

Cunliffe, J .—I also am of the opinion 
that the Commissioner’s order of the 15th 
February 1926 in so far as it increased 
the valuation from Rs. 350 to Rs. 380 
should be set aside. 

The appeal was mainly argued on tb@ 
point that it involved a question as to 
the basis of assessment. During the 
course of the argument I was in consider* 
able doubt, and I am in considerable 
doubt, still, as to whether the matter 
involved does turn on a question of 
the basis of assessment. But I have 
had the advantage of reading my Lord’s 
judgment and in my view this appeal 
clearly raises a question on the princi¬ 
ple of assessment. Sch. 3, Chap. 2, 
01. 7, sub-01. (1) of the Act provides that 
notice of an alteration of the assessment 
to the person interested must be given 
not less than one month from the date 
of service of such notice at which the 
amendment is to be made. It is common 
ground that no notice was ever given to 
the appellant of the intention to alter 
the valuation from Rs. 350 to Rs. 380. 
Such an alteration was therefore ultra 
vires and I am of the opinion that a 
neglect to comply with the strict pro¬ 
cedure of the Act in such connexion does 
involve a principle. It has been said that 
such a point should be raised in the Court 
below and in the Court below only. 
Whether the question of the want of 
notice was argued in the Court below or 
not I have no means of ascertaining. It 
is by no means clear, however, from the 
judgment of the learned Judge that such 
an objection to the principle of assess¬ 
ment was present in his mind when he 
decided the case. It is for these reasons, 
in addition to those set forth in my 
Lord’s judgment that I agree that the 
appellant succeeds. 

0.13. Appeal allowed. 
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Maung Ba, J. 

Suleman Hassan Dadan and others — 
Appellants. 

V. 

Sheihh Ghand and others — Respon¬ 
dents. 

Second Appeal No. 583 of 1925, De¬ 
cided on 2nd November 1926, from the 
decree of the Dist. J., Bassein, in Civil 
Appeal No. 83 of 1925. 

Jilahomedan Law — Wakf—Wahlf must divest 
himself of property in order to validate wakf. 

According to the Hanafi School, it is esseatial 
to the validity of a wakf that the wakif should, 
actually divest himself of the property to be 
made wakf; A. I. R. 1921 All. 103, Foil, 

[P 125, C 21 

A. B. Banerji —for Appellants. 

On Pe —for Respondents. 

Judgment. — The appellants sought 
to recover possession of a bit of land 
120 feet by 19 feet, out of larger holding, 
alleging that about 14 years prior to 
their suit that bit of land was dedicated 
to the mosque for the purpose of estab¬ 
lishing a school by one Sheik Medina, 
a Sunni Mahomedan, since deceased. The 
District Court found that there was such 
a dedication, but accepting the conclu¬ 
sion of the first Court that delivery of 
possession had not boon proved, held the 
wakf to be invalid. In support of that 
view it quoted certain rulings. That 
view appears to bo supported not only by 
those rulings hut also by a later one in 
Mahammad Yunus v. Mahammad Ishaq 
Khan (1) where it was held that accord¬ 
ing to tho Hanafi School, it is essential’ 
to tho validity of a wakf that the wakif 
should actually divest himself of the 
property to bo made wakf. The con-i 
current finding that there had been no 
delivery of possession seems to bo justi¬ 
fied. On tho admission of the principal 
plaintiff it would appear that no attempt 
was ever made to have that bit of land 
partitioned off and that it still remained 
part of the larger holding which always 
stood in tho name of Sheik Medina. 

For tho above reasons this appeal must 
fail and is accordingly dismissed with 
costs. 

Appeal dismissed. 


(1) A. I. R. 1921 All. 103=43 All. 487. 
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RaXLEDGE, 0, J., AND BeOWN, J. 

A. K. R. M. If. 0- T. Firjn —Appel' 
lant. 

V. 

Shaik JooMCin and another —Respon¬ 
dents. 

Civil Misc. Appeal No. 132 of 1926, 
Decided on 2lsfc Djcember 1926. 

(fi) Presidency Towns Insolvency Act (I905)i 
S. 103— Charge for an offence xt>\,der the section 
imtrSt he proved without donht, 

A charge against the insolvent for an offence 
•under the Insolvency Act must be made against 
him and must be proved against him beyond a 
reasouabie doubt. [P. 126. 0. 2] 

(6) Presidency Toiom Insolvency Act, S. 39— 
Insolvent entering into huge building but 

no accounts kept—Discharge should be refused-^ 
Decree in favour of Receiver without security for 
its satisfaction is not proper. 

Where the insolvent carried on a huge building 
business but did not keep any accounts of the 
business. 

Held : that his not keeping the accounts am¬ 
ounted to .a gross neglect, and proper order would 
be to refuse his discharge. In such a case a 
decree in favour of the Official Assignee without 
security for payfnetit of the decretal amount 
would not be a proper order. [P. 126, C. 2] 

N- A/. Cowasjee —for Appellant. 

Kyaw Zaa —for 1st Respondents. 

Jndgment.—This 'is an appeal by a 
creditor from an order of this Court on 
the Original Side in exorcise of its in¬ 
solvency jurisdiction granting the 1st res¬ 
pondent his discharge on his consenting 
to a decree in favour of the OfDcial As¬ 
signee for Rs. 75,000. 

The first ground urged on behalf of 
the appellant is tliat as the insolvent had 
committed an offenco under S. 103, claus-JS 
(a) and (6) of the Act, the Court had 
no option under S. 39 (l) but to refuse 
his discharge. 

It is admitted that respondent has 
never ))Oon charged with any olTonco 
under S. l03 of the Presidency Towns 
Insolvency Act, and the Official Assignee 
in his Report, <]atcd the 20th Hay 1926, 
stales; 

I h.ivo no reason to believe that the insolvent 
has enirunitti.-d any act which constitutes an of- 
iinil-r the Presidoncy Towns insolvency 
A<-t, or under S-!. 121 to •1'21 of tUo Indian I’jiial 
Cndu in coiini.'xion with his insolvency. 

While wo do not go so far as to say 
f.liat insolvent tnnst bo convicted of an 
jtlenco und’*r tlie Insolvency .\ct or the 
hiflian Penal Code to bring liim under 
■ he lirst part of S. 39 (1), we arc clearly 
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of opinion that such a charge must be 
made against him and must be proved 
against him beyond a reasonable doubt; 
and we do nob consider that the adversa 
finding stated in the order appealed 
from fulfils these requirements. We are 
accordingly of opinion that the learned 
Judge was right in holding that he had 
a discretion to treat the case under the 
latter part of S. 39 (1); that is to say, to 
act under Clauses (a), (5), (c) and (d). And 
we also consider that the learned Judge's 
findings and comments upon the insol¬ 
vent’s conduct are fully justified by tha 
record, especially where he holds that it 
is incredible that the insolvent could 
have carried on a huge building business 
without the assistance of books of account. 
A strong presumption arises that tha 
insolvent did keep books of account and 
suppressed them so as to prevent any in¬ 
vestigation in his insolvency of how he 
disposed of his assets. If ho did so. then 
the only possibio order is to refuse his 
discharge. But, even in the very impro¬ 
bable case that he kept no books of ac¬ 
count of his building business, consider¬ 
ing the magnitude of the transactions in¬ 
to which he entered, such gross neglect is 
not much less culpable ; and it would, in 
our opinion, be a most unfortunate ex¬ 
ample for all others in a like case of in¬ 
solvency if a man, who had kept no ac¬ 
counts of transactions running up to 
about 14 to 15 lakhs of rupees, was 
treated with great leniency. 

It is urged that insolvent is illiterate. 
This, in our opinion, furnishes no excuse. 
His illiteracy, in our opinion, renders it 
all the more necessary tliat, when he 
entered into largo transactions over a 
period of years, accurate hooks of account 
should ho kept of all such transactions. 
There are, no doubt, corbain ca^os whero 
a decree in favour of the Official Assignee 
as a condition of discharge may be a very 
proper order, o. g., whore see irifcy for the 
payment of the amount of tlio clocroo has 
been furnished. No sucli security lias 
been suggested in tliis case. 

Agreeing with the findings, and con¬ 
curring in tho observations of tlio learned 
Judge with regard to tlie insolvent’s con¬ 
duct, wo consider that the only course 
open to us is to allow tho appeal, iMvorse 
tho order appealed from, and refuse the 
insolvent’s discharge. 

G.li. 


Appeal cdl'owed. 
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HeALD and CONDIPFE, JJ. 

Daw Toke —Appellant. 

V. 

Maung Ba Han —Bespondent. 

Civil Miscellaneous Appeal No. 89 of 
1926, Decided on 20bh Decembei’ 1926, 
from the order of the Diet. J., Pyapon, 
in Civil Execution Case No. 61 of 1924. 

Civil P. C„ S. 47— Questions arising in an 
■enquiry under S. 52 (2) are questions arising 
between parties to suit relating to execution and 
■must he decided hy executing Court—Civil P. O., 
■8. 52 (2). 

Seotion 52 (2) contemplates an enquiry by the 
■execution Court into the accounts of the 
administrator, and the questions arising in such 
an enquiry will undoubtadly be questions aris* 
ing between the parties to the suit in which the 
decree was passed relating to the execution, 
discharge or satisfaction of the decree. Under 
‘S. 47, therefore, such questions must ba decided 
by the Court executing the decree and not by a 
■separate suit. [P. 127, 0. 1] 

Anklesaria —for Appellant. 

' Kyaw Din —for Bespondents. 

Judgment. —Appellant holds a money 
'decree, passed in a mortgage suit after 
eale of the mortgaged properties, against 
respondent as administrator of the 
■estate of Ma Myin and has applied for 
execution. 

Bespondent replied that ho had no 
assets belonging to the estate in his hands 
•and that he had rendered accounts which 
were aocoptod by the Court in the 
administration proceedings. 

Appellant desired to pub him to proof 
of his accounts under the provisions of 
S. 52 of the Code of Civil Procedure, but 
■the execution Court referred her to a 
regular suit. 


We accordingly set aside the lower 
Court’s order which is under appeal and 
direct that Court to dispose of the matter 
according to law. Bespondent will bear 
appellant’s costs in this Court, Advocate’s 
fee to be three gold mohurs 

We note for the information of th*^ 
lower Court that respondent’s suggestiort^ 
that his accounts were finally accepted 
by the Court in the administration pro¬ 
ceedings seems not to be true. He cer¬ 
tainly filed certain accounts, bub the last 
of those accounts showed that he still 
had assets belonging to the estate in his 
hands and did not show that the estate 
had been finally administered. Shortly 
after those accounts were filed Ma Than 
Tin, who claimed to be a daughter of Ma 
Myin and as such entitled to a share of 
her estate, asked for further accounts, 
but respondent could not be found and in 
the end Ma Than Tin was referred to a 
regular suit. So far as the record of the 
administration proceedings shows, the 
estate has nob yet been finally adminis¬ 
tered. 

Order set aside. 
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PhATT, OPPG, C. J., AND CUNLIFPE, J, 

S. li. .1/. Ghettyar Firm —Aj)- 

pellant. 

V, 

U Da Bon —Respondent. 

Civil Misc. Appeal No. 127 of 1926 
Decided on 1st Decombor 1926, from the 
Rangoon High Court Original Side, in 
Insolvency Case No. 146 of 1924. 


Appellant appeals on the ground that a 
regular suit would be barred by the provi¬ 
sions of S. 47 (l) of the Code, and there 
is no room for doubt that this is so. 

Section 52 (2) clearly contemplates an 
enquiry by the execution Court into the 
accounts of the administrator and the 
questions arising in stich an enquiry will 
undoubtedly bo questions arising between 
the parties to the suit in which the 
decree was passed relating to the execu¬ 
tion, discharge or satisfaction of the 
decree. Under S. 47, therefore, such 
iquestions must be decided by the Court 
jexecuting the decree and not by a 
separate suit. 


V V 


sold slibject to lease but period of lease not noti¬ 
fied In proclamation—Purchaser is entitled onlu 
to constructive possession until expiry of lease. 

Whoro a sale proclamation stated that the 
property to be sold was subject to a lease but 
the period of the lease was not stated in the 
proclamation; 


Held : that the purchaser was entitled as pur- 
oha.ser to constructive or symbolical possession 
as landlord, but not more until the expiry of the 
lease. q jj 

B. B. Sen —for Appellant. 

IJalkar —for Respondent. 

Pratt, C. J.—Appellant purchased 

a mill at a Court auction. In the pro¬ 
clamation of sale it was distinctly set 
forth that the sale was subject to 
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tenancy of Mg. Ba Son. The appellant, 
therefore, purchased subject to the 
tenancy with knowledge. No doubt 
jhe made inquii j- i as to the term of the 
lease, since not stated in the 

proclamation of sale. 

After the purchase appellant applied 
ICO be put in possession. In his applica¬ 
tion ho denied the bona fides of Ba Lon’s 
tenancy and filed an affidavit. Ba Lon 
filed an affidavit that he was entitled to 
remain in possession under the terms of 
his lease for four years. The Court found 
that Ba Lon’s objection of tenancy was 
not shown to be untrue and that the 
purchaser must wait till the expiry of 
the lease before he could be put in 
possession. 

It is perfectly clear that the pur¬ 
chaser’s object was to eject the respon¬ 
dent and not merely to obtain construc¬ 
tive possession. He was not entitled to 
eject him on the pleadings and affida¬ 
vits. IIo was entitled as ptirchaser to 
constructive or .symbolical possession as 
landlord, but not more, and the applica¬ 
tion was rightly dismissed. If the res¬ 
pondent has forfeited his lease by failure 
to ])ay rent or other contravention of its 
terms that is a matter, which does not 
arise at this stage of the proceedings. 

T)ie appeal will bo dismissed with costs. 

R.n, App^a! disifiisser/. 
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Chari, J. 

(J. SayaiufJa —Petitioner. 

V. 

V. ThaMnyala —Respondent. 

Civil Misc. Application No. 74 of 
392G, Decided on 25tli Novomhor 1926, 
for review of Mie judgment of Rangoon 
High Court in S. A. No. 4^10 of 1925. 

Transfer of Property Act, S. 12^—Donee 
frotutlonce hi btnin fide possession—Gift deed 
nut reijhlered—Gift is not valid. 

Tlu- rule tli;it wliero a rlonoo of property is in 
l.etia fi-i<-p-e -s^ion «.f it. though tbo gift has 
not bu jiorfcclcd by a registered instrument iu 
nccordance v.ilh law, the donor or his repro- 
t/.ntativo cannot oU.st the donee, does not apply 
1/. t.'r.*r r.i-ie of a person who is not a donee from 
J 1 ,.. d.Mior direct but is a douce from a donee: 
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A. I. R. 1924 Rang- 102 andr/l. I. R. 1924 Rang, 
200, Dist. [P 12(5. 0 2J 

E Maung (2)—for Petitioner. 

Ko Eo —for Respondent. 

Judgment.—This is an application for 
a review of my judgment passed in Civil 
Second Appeal No. 430 of 1925. The 
principal ground on which the review is 
applied for is that I did not take into 
consideration the rulings in the cases 
of Ala Shin v. Maung Hman (1) and M. 
P. L. M. M. P. L. M. P. Chetty v. Ma 
Ngwe Sin (2). These two rulings show 
that, where a donee of property is in 
bona fide possession of it, though the 
gift had not been perfected by a regis¬ 
tered instrument in accordance with 
law, the donor or his representative 
cannot oust the donee, who has been in 
undisturbed possession of the property 
for a 'long period, though such period 
falls short 'of twelve years, But the 
present case is, in my opinion, distin- 
gtiisbahle from those two cases, because 
the defendant is not a donee from the 
alleged donor direct, but is a donee from 
a donee ; neither of these gifts had been 
perfected by a registered instrument. 
Moreover there is no clear evidence- 
whatever that the defendant had been 
in undisturbed possession for a long time. 
He was the presiding monk of tbo 
Kyaungdaik and the plaintiff was his 
disciple; and they were all living to¬ 
gether in the monastery. This fact 
cannot bo held to be a clear implication 
of an absolute fand exclusive possessioor 
by the defendant. 

For these reasons I dismiss the ap- 
jdication for review of my judgment 
with costs. 

R .1). Applicalio a d ism is$cd . 


(1) A- 1. R. 1024 Rang. 102=1 Rang- G51. 

(2) A- I. R. 1024 Raug- 200=1 Raug- GG5- 


U. 'Satainda V. U Tha Mkgala (Chari, J.) 
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Mya Bu, J. 

Toyam GidalQ,nd. others —Appellants. 

V. 

Sheo Mullock and o^/iers—Respondents; 
Special Second Appeal No. 459 of 1925' 
decided on 4th September 1926, from the 
decision of the Bist. J., Akyab, in Civil 
Appeal No. 39 of 1925. 

Ac<. S. IZQ^Indemnitu 
costs of suit and 

\yhere the assignee of a mortgagee sued the 

menr^de^d ““ indemnity clause in the assign- 

^ the mortgage money 

but the costs of the suit, of the an^l and 

the^^ort*^*’ having failed^o recover 

the mortgage money from the mortgagor ; 

i incurring of the ordinarily neces- 

alM io°°thr«n™. ““e»tion must 

( 18 M) Ts I’ ^k.'^kr '’• Oulion. 

Ealyanwala—tor Appellants. 

^O. -Bose-—for Respondents. 

Mya Bu, J. The facts of the case are 
ally set out in the judgment of the 
lower Courts. The Bndings of fact bv 
t^he lower appellate Court Ire sound and 

enloil^ K appeal are those of law 

covered by one general question as to thi 

lity oreateV bv “th°'•assignor’s liabi- 

iicy created by the indemnity clausa in 

the assignment deed with refereSoT o 
the Items of loss suffered by the assignee 
It oanuot be contested that the dofendtnls- 

the a;s“nmeut 

app’eUauTolrutraled ^ his 

entirely against the award to the"" 

ti£i respondont of expenses nf itf^^ <.♦ 

and loss and expenses "rourred '*• 

W2bV'% -S No. 3°“; 

^“'’■divisional Court of 

No. 16 of 

’n- •! I>‘3trict Court of Akvah and 

of fh'.^'c'ort"’' ThTle'^d^ofl”?' 
"enfiThi: no'’*’' T" 

i’ad ever" hZZZeZruTt^^Z^Z' 

nal mortgagee or to the assignors Th' 

ageCd “’P -or ! 

Se as force and 

ue as It appeared then. There ia 
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fill ®’,!®®‘P“0.P - ‘to deed to' the .effect 
that the assignee should collect f-h« 

tte mortgage debt by reoourser 

wise Prom ®®‘ 

wise. From this it is clear that litigation 

was .completely within the oontemX” 
ment. It must necessarily be ao fh 

subject matter of the tramfer beina ^ 
chose-in-action. It then follows fw^- 
onrring of the ordinarily necessary costs 
connected with the litigation must also 

be m the contemplation of the parties 

The learned counsel for the defendants- 
appellants cited the cases of Voaun a- n 
V. Oulion (1) : Maxwell v! 

--^ sLp,:z7a 

v,^ray{3), in support of hia ^ 

that his clients were not responsible 
pe costs of the aforesaid legal proceed¬ 
ings especially the appeals. None of 
these cases deals with extent of indem- 

^hJse'-lnUr- “ assigument“^ora 

damageffor“rrlaoh"‘of an Tmnlied “ 

ramrand“c;tditfor:rd 

not being reasonably fit for fh 
The injured nerertr. m Purpose. 

tifif for^damages The^°i 
to the aetio:®:ts unluelrfuf 
appeal was also dismia?«fl ^ 

The plaintiff was civen^^^^ i costs, 

for the amount of f-b« J*^dgm 0 nt only 

him and of the costs that hThad"t®o"‘“"‘' 
in the original action. T ^ 
that this case can be taken tlnnk 

the one before me where th^ Jo 

litigation arising between ,, of 

and the origiual morfcga..or 3 ‘/j® “P‘8neo 
of broach of the warranty m the case 

The same may b7 safd L f^® ‘—ment. 

the above cases cited for the^w'T^'^ 

pose of showing that notice shouf^ u'’""' 
been given-to the defenrlorafr have 

the plaintiff-respondent's 

prefer appeals after his failurr^'”" 
onginal trial, that costs of h® i® 

(1) riROQi -_2LJ^i_ap!,eal. 


( 2 ) 

( 8 ) 


1899] 15 R. 33. 

1904] 2 K. B. 312=73 T T 
[190G] 2 Ch. 235=^75 t \ 

M.'inscn 279=20 rp t 033=1: 

^M=51 W. iT 55?!- “25=95 L. i 
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Chari, J. 


•should not bo given to the plaintiff-rei- 
pondent and that the costs of the suit to 
which the plaintiff-respondent might, 
almost, be entitled should be calculated 
as between party and party. For the 
same reasons as above I consider that 
this case too is inapplicable. 

As should be expected the plaintiff in 
Civil Regular No. 3 of 1923 called at 
least 2 out of bis 3 assignors, namely, 
the Ist and 2nd appellants as his wit¬ 
nesses to show that nothing had been 
paid towards the amount of the mortgage 
deed. They stuck to their guns but 
their version was not accepted and the 
ploa of payment was upheld. The plain¬ 
tiff-respondent’s appeal from the decision 
against him in that case cannot bb said 
to be unreasonable or was such as the 
dofendants-appollants would have had no 
reason to expect. Nor can the second 
appeal to this Court he said to have been 
instituted rashly. With reference to the 
contention that costs of the litigation 
should be merely those taxed as between 
party and party, the case of VenkaCa- 
rang^yyd App(i Ro>o v. Vfivaprasada Rao 
Naidu U), which is much nearer to. 
though not as strong as, the case before 
me atTords sufficient answer. The last 
of the 3 ahovomontioned English cases 
turn upon the interpretation^ of the pro¬ 
visions of S. 5 of the Directors Liability 
Act. 1800, and does not afford proper 

criterion. 

The damages claimed by the plaintiff- 
respondent in the present case cannot in 
my opinion bo said to bo either too re¬ 
mote or to have been passed upon ex- 
ponsos unnecessarily or rashly incurred. 
Those together with the reasons given by 
the learned District .Tndgo are sufficient 
to convince me that the plaintiff-respon¬ 
dent was entitled to damages awarded to 
him by the lower appellate Court. 

I see no reason for interference with 
tliO juIgment and decree of the lower 
j,j>i)ollato Court and I dismiss tliis appeal 
with costs. 

Appeal dismissed. 


M) llUVSOJ 4.'J Mud. 1. C. 184=39 M. L. 

J. 310. 


M. A, Maistry —Plaintiff, 

V. 

Ahdid Aziz Defendant. 

Civil Regular Suit No. 505 of 1926, 
Decided on 20fch Decern ber 1926, 

(а) Dccree^Setting aside —* fraud—Court 
must exercise its jurisdiction with care—Fraud 
must be such as prevented the plaintiff from 
placing his case before Court. 

A decree, whether it be a consent decree, or 
an ex-parte decree, or a decree passed after pon- 
test, is liable to be vacated on account of fraud 
But the Court must exercise the jurisdiction to 
vacate the decree with care and reserve. The 
fraud ontltling a Court to vacate a decree must 
be such a one that, as a result of the fraud, the 
defendant in the first suit was prevented from 
placing his case before the Court. [P. 131 C. 2} 

(б) Decree—Setting aside^Defendant apply^ 
ing for setting aside ex-parie Smofl Cause Court 
decree on the ground of fraud’—Application dts‘ 
missed for failure to comply with conditions iw 
posed by Court—Separate suit for setting asida 
decree on the same ground is barred — Rangoon> 
Small Cause Courts Act, Sch. 1, 21. 78. 

Where the defendant against whom 'an ox- 
parte decree is passed has already moved the 
Small Cause Court for the purpose of sotting 
aside the ex-parte decree on the ground that 
summons was not teudored or served on him 
and has been given an opportunity of establish- 
iog his case and bo by non-compliance with the. 
condition imposed by the Small Cause Court 
f.ailed to get an adjudication on that point in 
that Court, it is not open to him to bring a 
separate suit for sotting asido the decree on the 
same allegations. [P. 132, 0. 1] 

Etinoose —for Plaintiff. 

Chart, J. —This suit ia a clear at- 
tempt to evade the provisions of R. 78 
in Scb. I to the Rangoon Small Cause 
Courts Act, which enable the Small 
Cause Court, when an application for 
setting asido on ox-parte decree is pre¬ 
sented, to order the party either to make 
payment into Court of the decretal 
amount and costs or to furnish security 
for the same. 

The facts aro that the plaintiff in this 
suit was a defendant in Civil Regular 
No. 1298 of 1926 of the Court of Small 
Causos, Rangoon. An ex-parte decree 
was passed against him on the 22Dd of 
Fehruary* 192G. The summons in that 
case is alleged to have been tendered to 
and served on him personally and the 
name appears on the back of the sum¬ 
mons tendered. The defendant denies 
that ho ever signed a copy of the summons 
or that summons was tendered to him • 
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and if his allegation is true, the sigoature 
which appears on the back of the copy of 
the summons must he a forgery. 

On the 17th of August 1926, the plain¬ 
tiff in this suit, as defendant in the 
Small Cause Court suit hied an applica¬ 
tion to set aside th^ ex* parte decree. He 
did not deposit the decretal amount in¬ 
to Court, which is the usual practice of 
the Court. In his application he alleged 
that he did not receive the summons 
and that the signature appearing on the 
back of the copy of the summons was a 
forged and fabricated one. 

On the 14th of September 1926, the 
defendant filed an application praying 
that the Court would be pleased to 
direct him to furnish security for the 
decretal amount instead of depositing it 
into Court in cash. On the same day 
the 4th Judge of the Small Cause Court 
ordered him to file an affidavit of the 
proposed surety. This application was 
filed by a pleader and the order of the 
Judge is endorsed on the application 
itself. 

On the 16th of September 1926 he 
filed another application in which ho 
pretended to be ignorant of the order 
passed on his application to furnish 
security, stated that, as the surety was 
a servant of the Commissioners, Port of 
Rangoon, he could not obtain leave to 
come to Court and prayed for a week’s 
extension of time for the purposes of 
furnishing the security as the one 
month’s time within which the deposit 
had to be made or security furnished 
would expire on the 18th of September 
1926. This application was rejected and 
as no deposit of the decretal amount 
and costs was made before the 18th 
of September, the application for setting 
aside the ex*parte decree was dismissed 
on the 2l8t of September 1926, 

Having tried the Small Cause Court 
and having failed in his attempt, he 
very promptly, on the 18th of October 
1926, filed a suit in this Court for sotting 
aside the very same decree on account 
of fraud. The frauds alleged both in 
the application to set aside the ox- 
parte decree and in the suit are two : 
(1) that the summons had not been 
served, that the service was suppressed 
and that the signature of the plaintiff 
in this suit was forged on the copy of 
the summons and (2) that the promis¬ 
sory note sued on is a fabricated docu¬ 


ment and that the claim in the suit is a 
false one. 


Many of the authorities on this sub¬ 
ject are collected in the judgment of 
Mr. Justice Beasley in K. E. Musthan v. 
Uloliendra Nath Singh (ll. The later 
rulings published in the reports after 
Mr, Justice Beasley’s judgment was deli¬ 
vered lay down no new principle but aro 
merely applications of principles well 
established to the facts of particular 
cases. It may be taken as settled law 
that a decree whether it be a consent 
decree, an ex*parte decree, or a decree 
passed after contest, is liable to be vaca¬ 
ted on account of fraud. A Court has 
undoubtedly jurisdiction to vacate the 
decree but as is pointed out by Sir 
Lawrence Jenkins in the case of Nanda 
Kumar v. Ram Jihan (2) the jurisdiction 
must be exercised with care and reserve. 
It may also be taken as setttled law 
that the fraud alleged must bo an 
extrinsic fraud. The mere fact that a 
decree was obtained by perjured testi¬ 
mony is no ground for setting aside that 
decree. Kadirvelu v. Kuppusamy (3). 

This is a full Bench case of the Madras 
High Court and the authorities aro- 
exhaustively discussed. The reasoning 
which applies to the case of a decree 
obtained by perjured evidence, applies 
also to a decree on a false claim : Kripa 
Sindlut, v. Nandu Charan (4) and Janhi 
Kuar V. Mahahir (5). As is pointed out 
in another case of the Patna High Court 
Ram Narain v. Tooki (G) tlie fraud prac*, 
tised must be such a one that as a 
result of the fraud, the defendant in the 
first suit was prevented from placing his 
case before the Court. Till such a fraud 
is established, the Court cannot investi¬ 


gate the question whether the originat 
suit was a false one or not. Such a, 
fraud is in this case alleged, that is a 
fraud by which the signature of the 
plaintiff in this suit according to his 
testimony was forged on the copyi of tho 
summons. Tho Court was misled into 
the belief that the defendant had been 
duly served and t he defendant had been 

(1) A. I. R. 1U24 R.tiig. liy=l”RifcDB.60b. ' 

(2) [1014] 41 Cal. 1000=10 C. L. J. 457=:2S 
I. C. 337=18 C. W. N. C81. 

(3) [1018] 41 Mad. 743=8 M. L. W. 103=40 

” “0=<1918) M. W. 

(4) [1920] 1 Pat. *L. J. 206=56 I. C. G06. 

(5) [1920] 58 I. C. 317. 

(6) [1020] 5 Pat. I,. J. 250=1 Pat. T.. T. 119-=-- 
58 I. C. 182=(1920) P. H. O. O. 98. 
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prevented from pla3iQg hi? case before 
the Court. But this fraud, which must 
be proved at the very outset before the 
other points urged on behalf of the 
plaintitT in this suit can be considered, is 
the same fraud on which the application 
to the Snaall Cause Court to set aside the 
•ex-parte decree was based. That applica¬ 
tion was nob tried on the merits so that 
though it may be argued that it is not 
res judicata, still, having moved the 
• Small Cause Court for the purpose of 
setting aside the ex-parte decree on the 
ground that summons was not tendered 
or served on him and having been given 
jan opportunity of establishing his case, 
the plaintiff by non-compliance with the 
condition imposed by the Small Cause 
Court failed to get an adjudication on 
that point in that Court. It is therefore 
not open to him to come to this Court 
and ask for an adjudication on the same 
point. The result of allowing the plain¬ 
tiff to prove these facts in this case 
would be merely to enable him bo evade 
a statutory provision. 

For these reasons I hold that no decree 
ought to be passed in favour of the 
plaintiff, though the defendant in the 
present suit is ex-parte and the summons 
is alleged to have been tendered and 
signed by him. The plaintiff s suit is 
tlmrefore dismissed. 

Q Suit dismissed. 
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Brown, J. 

Ma Tok and others —Appellants. 


V. 

Manno Cheik Lon and nnothc) —Oppo- 
eito Party. 

Civil Misc. Application No. 120 of 
102G, Decided on 4th .Tanuary 1927, for 
review of tlio judgment of Duckworth, J., 
in Special Second Appeal No. 479 of 
192G. 

Mor/f/ngc—Sale or viartgatje hij conditional 
—Oral agreement (oalloio repurchase u'llhin 
two tnonfUs — Tran-'aclton Is not a tnorlfjage by 


ccntiflional sale. 

\N lii’To a s;ilo deed of a certain piece of land 
Was executed and tbo vondco orally agreed not 
tri act on the sale deed and to allow repurchase 
if the amount is repaid withi.j two mouths. 

Ifi'l'l : that tho transai-tion docs not amount 
to a niortgago by couditioiial s.ilo \ -lU IJotn. 
\V) ■, iO Horn. 71 and A. 1. £1. Rang. 235, 

Jjl-t. [P- 133. C. 11 

Kyn Gaiiifj—lov Appellants. 


Brown, J. —One Mg. Cheik Lon 
brought a suit against Mahommed 
Ebrahim and Ko Lun Bye, now deceased, 
for possession of a certain piece of land 
and a declaration that it belonged to 
him. The land originally belonged to 
Mahommed Ebrahim. Ko Lun Bye ob¬ 
tained a money decree againstMabommed 
Ebrahim and wished to execute it 
against this land. He is, therefore, 
added as a defendant in the case. 

Mahommed Ebrahim executed a sale 
deed of the land for Rs. 100 to Cheik 
Lon in the year 1923, that is, some two 
years before the suit was filed. The trial 
Court held that, although the document, 
on the face of it, was a sale-deod, the 
transaction was nevertheless in reality 
not a sale but a mortgage. The District 
Court in appeal disagreed with this view 
and held that the transaction was a sale 
and gave the plaintiff a decree as prayed 
for. Lun Bye then appealed to this 
Court, and his appeal was dismissed un¬ 
der the provisions of O. 41, R. 11, by 
Mr. Justice Duckworth in the following 
order : 

The case in appeal is a weak one and I do 
not think there are adequate grounds for admit¬ 
ting the appeal. It is dismissed under 0.41, 
R. H, Civil Procedure Code. 

Lun Bye has now died, and his legal 
representatives have filed an application 
in review. It is argued before mo that, 
in view of the admission of the plaintiff 
himself, the transaction must be treated 
as one of mortgage by conditional sale, 
and I have been referred to various 
authorities on the point. In the case of 
Madhavrao Keshavrao v. Sdhehrao 
Ganpatrao (l), where, on the same day, 
the parties executed a deed of sale and 
a deed whereby they agreed that tlie land 
should be resold on payment of Rs. 300, 
within five years, it was held that the 
effect was to create a mortgage by condi¬ 
tional sale. 

A similar view \va? taken in the case 
of Kasturchand Lakhmaji v. Jakhia 
Podia Patil (2), and in the case Maung 
Pe Gyi V. Ilakim Ally (3), whore it was 
held that an agreement of this kind 
amounted to a mortgage by conditional 
sale. _ _ __ 

(1) [1015] 39 Bom. 110=20 I. 0. 751=10 
Bom. Ij. R. 700. 

(2) [1010] 40 Bom. 74=31 I. C. 398=17 
Horn. Tj, R. 92H, 

(3) A. h JX. 1921 Rang. 235=2 Ring. 113* 
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^ The plamfciff in this case stated in 
'giving evidence that, ■when the document 
was first executed, he verbally agreed to 
reconvey the land if* the amount were ro“ 
paid within two months; and it is urged 
■that, in view o£ this admission and in the 
face of the rulings quoted, it should have 
been held that the transaction was a 
■transaction of mortgage by conditional 
sale. It seems to me, however, that the 
present case is very different from the 
cases quoted. In those cases there was 
a definite agreement drawn up at the 
time as to re~5ale. In this case there is 
only one written contract, and that is, 
on the face of it, a sale deed. All that 
the plaintiff admits is that he did not 
insist on registration at once, because he 
orally agreed that he would allow a re" 
sale within two months, but that does 
not seem to me to amount to an admis¬ 
sion that the contract was one of mort¬ 
gage Jjy conditional sale. It merely 
means that the plaintiff agreed not to 
act on his sale-deed and get it registered 
I for a period of two months, and that if, 
within that period the money was re- 
i'® would not insist on his pur¬ 
chase. There is no real agreement to re¬ 
sell at all in this case. 

I do not know what points were urged 
before Mr. Justice Duckworth, but pre¬ 
sumably he took the view that the 
transaction in this case could not be held 
to have been a mortgage by conditional 
sale, and I am not satisfied that there is 
sufficient reason for re-considering that 
. decision in review. It is nob shown to 
me that there is an error hero apparent 
on the face of the record, or any error 
analogous thereto. I am not satisfied 

that a good case has been made out for 
aaview. 

Order accordingly. 
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Eutledge, G. J., and Brown, J. 
Official Assignee —Appellant. 

v. 

Zolliiioffer & Co.—Eespondont. 

Civil Misc. Appeal No. 160 of 1926. 
Decided on 13th December 1926. from the 
order of the Original Side in Insolvencv 
Oase No. 25 of 1926. 

^ezidency Towns Insolvency (1909), S. 52 
^ Commission agent in possession of goods Is not 
reputed owner’ within S. 52 (2) (c). 

Where posaession of certain goods was held bv 
an insolvent firm as agents for sale on a com¬ 


mission basis and on their note-paper they re* 
presented themselves as commission agents : 

Seld : that the insolvents were not reputed 

goods within the meaning of S. 52 
(c) [P 1S3 C 2 ; P 134 C 1] 

Po Han —for Appellant. 

Clifton —for Respondent. 

C, J. This is an appeal 
from an order of the learned Judge on 
the Original Side in his insolvency juris¬ 
diction in which he allowed the res¬ 
pondents* claim, as owners of certain 
goods in the possession of the insolvent 
firm A. K. Ahmed and Company. We 
are of opinion that the learned Judge, in 
a carefully drawn order, has accurately 
stated the .law on the subject of reputed 
ownership, and, indeed, the advocate for 
the appellant does not dispute the ac¬ 
curacy of the law as stated and applied 
in the order, but contends that, in fact, 
the learned Judge erred in holding that 
there was any evidence to show that the 
insolvent firm held themselves out to be 
commission agents. The evidence 
undoubtedly is meagre, and we agree 
with the learned Judge in saying that 
this case came very near the border line, 
but, in our opinion, he was right in hold¬ 
ing that meagre though the evidence 
was it was sufficient. The record of the 
transaction appearing in the consign¬ 
ment slip makes it clear that, in fact, the 
insolvent firm received those goods nob 
as purchasers but as agents for sale on a 
commission basis, and it also appears 
Exhibit A, a letter subsequent to 
Mihe transaction, that the insolvent firm, 
on their printed note-paper, represented 
themselves to the world or, at any rate, 
bo their correspondents, to be commission 
agents. It is unfortunate that the part¬ 
ner of the respondent firm who gave evi¬ 
dence did not state what must have 
been within his knowledge that nearly, 
all the mercantile firms in Rangoon inter 
alia dispose of goods on a commjssion 
basis. Bub he has not done so and, in 
spite of the remarks of the learned Judge 
m Whitfield v. Brand (1), we do not con¬ 
sider that under the guise of judicial 

notice we can dispense with proof of this 
fact. 

There is on the record these facts : (a)i 
that the insolvent firm, in fact, had pos¬ 
session of those goods as agents and not 
as owners; and (b) that, on their note- 
paper, they represented themselves a^ 
commjssion agents: and we have also the 
(1) 153 E. R. Ex. liys. - 
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fact that, if tho Official Assignee dispu¬ 
ted the accuracy of either of these state- 
meats, he could have called, as evidence, 
the insolveuts themselves and put in any 
book or document which would have 
helped him. But he has not done so. 

In these circumstances we agree with 
the finding of the loarnd Judge, and 
must dismiss this appeal with costs. 

R.D. Appeal dismissed. 


A. I. R. 1927 Rangoon 134 (1) 

Otter, J. 

Maang Wa —.applicant. 

V. 

Maang Cheik —Rospondoub. 

Civil Revision No. 105 of 1926, Decided 
on 3rd January 1927, from the order of 
the Addl. Disb. J.. Magwe. in Civil Appeal 
No. 94 of 1925. 

(a) Civil P. C.,S. 115—Pom« not raised in 
either of the loicer Courts can be considered In 
revision. 

Tho High Court iu revisiou m\y consider any 
m.ittor bearing on questions arising under S. 115 
oven though it was not tiUeu or argued in either 
of tho two lower Courts. [P 131 G 2] 

{b) Civil P.C., 0.1, R. a—Suit ivlthout per¬ 
mission—Permission obtained afterwards—Court 
does not act without jurisdiction within Civil 
P. C., S, 115 (u). 

Whire a Court entertains a suit without its 
permission having boon obtained as required by 
R. 8, such permission having boon afterwards 
obt.'iiaod. tho Court does not act without 
jurisdiction, and therefore sub-S. (a) of S. 115 
ja not contr.iveuod. [P I3l C £] 

(c) Civil P. G., S. 115 {c)—Error of proccdu.rc. 

To decide a case wbero a serious error of pro¬ 
cedure had tiketi place, must bo a material irregu. 
larity on the part of tho Courts. [P 134 0 2] 

B. K. B. Naidti —for Applicant. 

N. S. ll'ilha }—for Respondent. 

Olter, J .—In tliis case a point in tho 
iiaturo of a preliminary point has boon 
taken by Mr. Naidu on behalf of the ap¬ 
plicant, The action purports to bo 
bronglit hy iho plaintilT on behalf of tho 
Garudamma .Vthin, against a defaulting 
ox-troasuror for tho recovery of funds said 
to bo hold by liiin on l>ohall of tho Atliin. 
Mr, Naidu says tlio provisions of O. 1, 
R. H, wore not compliod with and Mr. 
JIalkar admits they wore not. Tho ques¬ 
tions argued in tho Court holow wore 
jnainly qnostions of fact. Mr. Ilalkar 
Hays that 1 ought not to allow Mr. Naidu 
to tako tlio point he relics on, for it was 
not taken or argued in cither of tlio two 


lower Courts. No authority in support 
of this view has been cited, and I am of 
opinion that it is unsound. So far as I 
know I may consider any matter bearing 
on questions arising under S. 115, 0. P. 0. 

Now the question of the necessity for 
obtaining (under O. 1, R. 8) the permis¬ 
sion of the Court in such a case as this 
has been tho subject of numerous decisions 
in the various High Courts of India. Ono 
of the most recent of such cases is Ahmed 
All V. Abdul Majid (1). Prom a consi¬ 
deration of the judgment in that case it^ 
is clear that a plaintiff, in circumstances 
such as exist here, is not entitled to 
institute a suit without the permission 
of the Court as required by the Rule in 
question. 5Vhero however a Court en¬ 
tertains a suit without such permission, 
such permission having been afterwards 
obtained, the High Court of Calcutta held 
that it did not act without jurisdiction, 
and therefore sub-S. (a) of S. 115 had 
not been contravened. But in my view 
sub-S. (c) of that section has been con¬ 
travened in the present case, for to decide 
a case where a serious error of procedure 
bad taken place must be a material irregu¬ 
larity on the part of the Gourb3.| 
Furthermore, in the present case tho 
matter was of practical importance, for 
serious questions as to the* right of tho 
plaintiff to represent all the members of 
the society seem to have arisen at tho 
hearing. Tho application must bo allowed 
with costs, 

R.D. Application allowed. 

(it LlUlbJ 4-4 Oal. ‘i58=3J 1. 0. 773=21 0. W , 
N. iI44. 
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He.alu, j. 

A. fj. K. P. V, Chettyar and others — 

Appellants. 

V. 

Maung Thet Su and another —Respon¬ 
dents. 

Second Appeal No. 69 of 1920, De¬ 
cided on 4tli January 1927, from the 
decree of the Dist. J., Hantliawaddy, in 
civil Appeal No. 155 of 1925. 

Tran’ifer of Property .Act, S. 55— Indemnity- 
clause as to title docs not guarantee rents — 
Failure of tenant to pay rent—Remedy of 
vendee is against tenant and not against 
vend or. 

Where a convoyanco of land includes an 
rtgreoniont of rents and tho usual Indomuity 
clause as to title, ib© indemnity clause ostend& 
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only to gaaranteaing - the title, but does not 
«xtend to gaaranteeing the rents, and the 
vendee’s remedy if the tenant fails to pay the 
rent is against the tenant, and not against the 
■’^endor. [P. 135. C. 1] 

Aiyangar and Chari —for Appellants. 

Kyaw Zan —for Respondents. 

Heald, J. —Appellants sold to respon¬ 
dents certain lands which were in the 
possession of appellants* tenant. The 
conveyance recorded that the right to 
the rents for the then current season 
passed under it and mentioned that the 
amount of the rents was 1300 baskets of 
paddy. It also contained the usual in¬ 
demnity clause against defects of title. 
Respondents alleging that they received 
only 500 baskets of paddy by way of 
rent and that appellants undertook to 
deliver the rent to them sued for the 
value of 800 baskets of paddy. 

The trial Court held that appellants 
undertook to deliver the rent to respon¬ 
dents and gave respondents a decree for 
the amount claimed. The lower appellate 
Court held that what passed by the deed 
was merely the right to collect the rent 
from the tenant and that there was no 
undertaking on appellants’ ‘part to pay 
the rent to the respondents. The learned 
Judge however went out of his way to 
make a case for respondents which they 
had not made for themselves, and found 
that under the indemnity clause api^el- 
lanbs were bound to make good the 
deficiency in the rent. 

Thera can be no doubt that this finding 
was a mistake. The indemnity clause 
guaranteed title not payment of rent, 
and respondent’s remedy if the tenant 
failed to pay the rent was against the 
tenant not against appellants. 

Tho^ decree of the lower appellate 
Court is set aside and respondents* suit 
is dismissed with costs for appellants 
throughout. 

Decree set aside^ 
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Pratt, Ag. O. J., and Cunliffe, J. 

S. A. K, Emanjan —Appellant. 

V. 

Af. A. Emanjari —Rospondont. 

Civil Miso. Appeal No. 107 of 1926, 
Decided on 29th November 192G, from 
the Original Side High Court, Rangoon, 
in Civil Regular No. 112 of 192G. 
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(a) Civil P, C., O. 40, i?. 1 —Executor falUny 
to file inventory required by law—Four years' 
income not accounted for—Receiver should be 
appointed, 

Whers an executor of a Mabomedaii failed to 
filo the inventory of the property and the ac¬ 
counts within the time prescribed bylaw and 
and has nob accounted for four years income 
from the Instate. 

Held ; that Tt is a good reason for appoint¬ 
ing a Receiver. [p. 135, C. 2] 

(5) Civil P. C., O. 40, J?. \’~-Appolntment, 

The law allows the Court wide discretion in 
the appointment of Receivers and it is settled 
law that the appellate Court will not interfere 
lightly with such appointment. [P, 133, 0. 2] 

Janab AH —for Appellant. 

Anklisaria —for Respondent. 

Judgment. —This is an appeal against 
the order of a Judge of this Court in the 
Original Side appointing a Receiver in 
an administration suit between Maho- 
medans. The appellant-defouclant was 
the executor under tho will. The learn¬ 
ed Judge held that on tho aflBdavits there 
was no doubt that the defendant had 
failed to administer the estate properly. 
He had failed to file the inventory of the 
property and the accounts within the 
time prescribed by law. He had also 
repudiated an agreement with the other 
heirs under which he was to purchase 
the estate. 

The Judge was apparently of opinion 
that tho estate was in danger, although 
he has not recorded a definite finding to 
this effect, but was content with record¬ 
ing his view that it was just and con¬ 
venient that a Receiver should be appoin¬ 
ted. The defendant has not accounted 
for four years income from tho estate. 

The fact that dofondant was executor 
under the will was a good reason for not 
appointing a Receiver except it was 
necessary in the interests of the estate. 

It appears to be generally accepted 
that there is not tho same reason why 
tho appointment by a Mahomedan testa¬ 
tor of an executor should receive the 
same consideration as tho appointment 
of an executor by tho English testator 
does in England. Tho law allows the 
Court wide discretion in the appoint¬ 
ment of Receivers and it is settled law 
that tho appellate Court will not inter¬ 
fere lightly with such appointment. 

Wo are not prepared to say that tho 
learned Judge was wrong in his view 
that it was just and convenient that a 
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Receiver should be appointed or that his 
discretion has been exercised arbitrarily. 
The appeal is dismissed with costs. 

R.D. Appeal dismissed. 
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Pratt, A. C. J., and Cunlife. J. 

K. K. S. A. R. A. CAeiimr—Appellant, 

V. 

Mating Myat Tha and another —Res¬ 
pondents. 

Civil Mis. Appeal No. 110 of 1926, 
Decided on 29th Novmber 1926, from the 
decree of the Dt. J., Fyinmana in Civil 
Misc. No. 97 of 1925. 

Provincial Insolvency Act, S. 27 (2) —Court can 
enlarge time for discharge even at the instance 
of petitioning creditor. 

An application to extend time for discharge is 
tnaintaiDable even at the instance of a creditor, 

Sasfri and Chari —for Appellant. 

Coivasj'ee, Sen and Banerjee^ior Res¬ 
pondents. 

Pratt A. C. J . —In Civil Mis. case No. 
97 of 1925, of the District Court, Pyin- 
mana, Mg. Myat Tha and Ma E. Tin were 
adjudged insolvents on the application of 
K. K. S. A. R. Arunacbalam Obettiar. 
The insolvents were ordered to apply for 
discbai’ge on the 9bh June 1926. 

On the date fixed there was no appear¬ 
ance and no. application for discharge had 
been filed. The petitioning creditor bad 
put in an application that the time for 
discharge might be extended under S. 27 
(2)' of the Provincial Insolvency Act. 

The learned Judge considered this, bub 
was of opinion that under S. 43, the Court 
had no power to enlarge the period fixed 
for the application for discharge and that 
he was bound to annul the adjudication 
order. The order was accordingly an¬ 
nulled, Against this order the petibioning- 
croditor now appeals. 

Section 27 (2) of the Act lays down that 
the Court may. if sufficient cause be 
shown, extend the period within 
which the debtor shall apply for his 
dischai’ge. 

Section 43 provides that if the debtor 
does not appear ou fcho date fixed for 
hearing an application for discharge or 
on such subsequent date as the Court may 
direct, or does not apply for his discharge 
witliin the period specified by the 
Court, tho order of adjudication shall be 
annulled. 

The wording of the section appears 
clearly to contemplatoan extension of the 
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time within which the application for dis" 
charge may be made. In A. J. E, Ahrahim 
V. Sookias (l) a Bench of the Calcutta 
High Court held that under S. 27, Clause 
(2) the Court has power to extend the 
time even after the expiry of the order 
for discharge. 

In the present instance the application 
for extension was filed by the creditor 
before the expiry of the period fixed for 
the discharge application and the Court, 
considered the question of extension on 
the actual date fixed for the application 
for discharge. 

We are of opinion that the Court had 
therefore the power to 'extend the time 
for good cause shown and was not, as tha 
judge thought, bound to annul the adjudi¬ 
cation order. S. 27, does not lay down 
at whose instance the period of applies-' 
tion for discharge shall be extended or 
by whom cause must be shown. 

Apparently it was contemplated that 
the application for extension would be 
made by the debtor, but there is nothing 
in the actual wording of the section 
incompatible with the extension of the 
period within which the debtor is to 
apply for his discharge at the instance 
of and on cause shown by tho petitioning* 
creditor. 

The application by the creditor for 
extension of the period for discharge was 
apparently filed on the 6th May. 

On the following day tho Judge endors¬ 
ed on it: “ Put up 9—5—26,” but there is 
nothing to show that the applicant was 
warned that he would be heard in support 
of his application on the 9th May. 

The diary is silent a? to this applica¬ 
tion, The applicant asked for an opportu¬ 
nity to be heard in support of his 
petition. 

Wo accordingly remit the proceedings 
to the District Court with the direction 
that the Judge do proceed to dispose of the 
application of the petitioning-creditor for 
an extension of tho time on its merits. 

If after hearing the parties and making 
any inquiries that may bo necessary he 
is satisfied that sufficient cause has been 
shown for an extension under S. 27 (2) it 
will bo open to him to I'eview his order 
annulling tho adjudication and to grant 
an extension. Costs of this appeal to bo 
costs in tho cause. 

Case remitted. 


(1/ A. L A. L-JH Cal. 777=51 Cal. a7. 
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Heald and Odnlipfe, JJ. 

U Raid —Appellant. 

V. 

Ma Hnin U and another —Bespondents, 

Miscellaneous Appeal No. 130 of 1926, 
Decided on 17th January 1927, from the 
nrder of the Diet. J., Toungoo, in Civil 
Miscellaneous No. 126 of 1925. 

(а) Civil P. C., S. 47-"Par^ffls—Person against 
whom suit dismissed as he having no real con¬ 
cern with the suit is not a party. 

A person against whom a suit has been dis¬ 
missed on the ground that he was wrongly 
joined as a party having no real concern with 
^he suit does not remain a party within the 
meaning of the Expl. to 8. 47 : 40 Mod. 964 
and 41 Mad. 418 (P. B.), Foil. [P. 137, O. 2] 

(б) Civil P. C., O. 21, Rr. 68 to &2~Plaintl ff 
decree'holder acquiescing in procedure adopted 
under O. 21, Rr. 53 to 62 dut himself applying 
under S. 47 instead of filing suit under O. 21, 

63— Me could not contend that his case came 
under Civil P. C., 3. 47. 

Plaintiff sued P on certain pro-note joining H 
as party. The suit against H was dismissed on 
the ground of misjoinder. In execution of his 
^cree, the plaintiff attached certain properties j 
H and her husband applied for removal of 
attachment claiming the properties as their 
own. The application was heard and allowed 
under 0. 21, Rr. 58 and 61 without objection by 
plaintiff. Instead of filing a suit under R. 65 

plaintiff appealed to the PCigh Court against the 
order. 

Meld : thit as the proceedings were all under 
O, 21, Rr. 58 to 62, and the order on the joint 
application of H and her husband who was not 
a party to the suit was not and could not have 
been made in the execution proceedings, the 
plaintiff, decree-holder, who had acquiesced in 
the adoption of the procedure under O. 21, could 
not contend that R. 63 did not apply, but his 
case Cime within Bxpl, to 8. 47. [P. 138, 0. 2] 

Thein Manng —for Appellanfe. 

Maung Mi —for Respondents, 

Heald, J.—In Sait No. 20 of 1925 of 
the District Oourt of Toungoo appellant 
eued one Po Sa to recover a debt due on 
certain promissory-notes signed by Po Sa 
alone, and he joined Po Sa’s sister, the 
present respondent Ma Hnin U on an 
allegation that she had promised to 
mortgage certain lands belonging to her 
as security for the debt in case Po Sa 
failed to pay within a certain time. He 
claimed that he was entitled to a decree 
for the debt due on the notes, not only 
gainst Po Sa but also against Ma Hnin 
'U. Ma Hnin U pleaded that the plaint 
•disclosed no cause of action against her, 
that she never undertook personal liabi¬ 
lity on the notes, and that on the facts 
1927 R/18 


alleged in the plaint the decree claimed 
could not bo passed against her. Po Sa 
admitted signing the notes and a decree 
was given against him, the claim as 
against Ma Hnin U being dismissed, la 
execution of that decree against Po Sa, 
appellant attached certain properties as 
belonging to Po Sa, Ma Hnin U and her 
husband Sein Win, who are the present 
respondents, filed a joint application of 
removal of the attachment on the ground 
that they had bought the properties 
from Po Sa shortly before the date of 
appellant's suit. The Oourt said : 

Oousidering the relationship between the judg¬ 
ment-debtor Po Sa and the claimants and the 
time and the circumstances under which the 
transfer was made it is safe to assume that the 
intention of the parties was to defeat or delay 
the claim of the decree-holder U Kala. This, 
however, alone is not sufficient to bring the ease 
within the purview of 8. 53 of the Transfer of 
Property Act. The decree-holder must prove 
that his transfer was made by the judgment- 
debtor Po Sa with the intention of defeating ot 
delaying the claims of his creditors generally . 

.There is now no such evidence. 

For these reasons I allow the application and 
remove the attachment. 

Instead of filing a suit under O. 21, 
R. 63, appellant appeals against the order 
removing the attachment. 

It is admitted that ordinarily no appeal 
lies against an order passed under O. 21, 
R. 6l since O. 21, R. 03 says that an 
order under R. 61 shall be conclusive, 
subject to the result of a suit under R. 63, 
but appellant contends that by reason of 
the explanation to S. 47 of the Coda 
which says that a defendant against 
whom a suit has been dismissed is for 
the purposes of that section a party to 
the suit, the decision of the question 
whether the pi'operties belong to his 
judgment-debtor or to respondents is the 
decision of a question arising between 
parties to the suit, and that therefore 
under S. 47 read with S. 2 (2) of tho Oodo 
he has a right of appeal. 

• Two questions seem to mo to arise on 
this appeal, namely: (1) Whether a 

person against whom a suit has been 
dismissed on tho ground that he was 
wrongly joined as a party is still a party 
within the meaning of the explanation 
to S. 47, and (2) Whether whore a parson 
who under the explanation to S. 47 is a 
party to the suit and another person who 
was not a party to the suit make a joint 
application for removal of attachment, 
and where that application is heard nob 
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in the execution proceedings but as au 
application under O. 21, K. 58 and an 
order has been passed on it under O. 21, 
R. 61, the fact that one of the joint 
applicants was a party to the suit gives 
the party against whom the order under 
R. 61 was made a right of appeal in spite 
ol the express provision of R. 63 that the 
order under R. 6l shall be conclusive 
subject to the result of a suit under 
R. 63. 

No authorities on either of these ques¬ 
tions have been cited at the Bar, but so 
iar as the first question is concerned a 
somewhat similar matter arose for con¬ 
sideration in the case of Erishnappa v. 
Periastoamy (1) where it was held that a 
person who in a suit to redeem a mort¬ 
gage was joined as a defendant on the 
ground that he was claiming an interest 
in the mortgaged property but who was 
exonerated from the suit on the ground 
that he was not a necessary party because 
the interest which ho claimed was 
adverse to that of both the mortgagor 
and the mortgagee, was not a party to 
the suit within the meaning of S. 47 of 
the Code, and that therefore he was 
entitled to claim an order under O. 21, 
R. 100 of the Code when he was dis¬ 
possessed by the holder of the decree in 
the mortgage suit. The learned Judges 

said : 

The esconeratlou in the present case having 
been on the ground o[ misjoinder wo aro of 
opinion that the party whose claim was not 
adjudicated upon does not remain a party to tho 
?uit for the purpose of S. 17 of the Code of Civil 
rrocedure. 

Tliat case was mentioned in Sunnamvia 
V. Radhahhayi (2) where the learned 
Chief Justice said that tho proper course 
. in tho case of misjoinder was for tho 
Court to exorcise tho power, which it 
now has under 0. 1. R. 10 (2), of ordering 
at any stage of the proceedings tho name 
of a defendant improperly joined to be 
struck out, instead of dismissing tho suit 
as against him, and that this course 
would 

have the efioct of taking him out of the opor* 
ation of S. 17 which ought not to apply to him 
acing that ho has no real concern with tho amt. 

In tho suit out of which tho present 
proceedings arise tho learned Judge 
said: 

^1) riOlT) 10 Mad. 904=32 M. L. J. 532=38 

I C. 207=5 M. L. W. 3G9. 

i'>) [1918] 51 Mad. 118=34 M. L. J. 17=7 

M. Tj. W. 234=43 I. C. 935=(1913) Sf. W. 

N. 23 (F. B.). 


The 2ad defendant (that is the present respon* 
dent Ma Hnin U) pleads that she is not a neces* 
sary party to the suit aud that the suit is bad 
for misjoinder of causes of action and defendants. 

On this pleading he framed an issue 
as to “ Whether the 2nd defendant is a 
necessary party ? ” and on that issue he 
said : 

I have no hesitation in answering the 1st 
issue in the negative. The suit is based ou the 
pro-notes but the 2ud defendant is not one of tha- 
executants. Therefore she cannot be sued for 
recovery of money on the pro-notes. Besides on 
the face of the plaiutifi’s pleadings the only 
relief that can be asked for against this defen¬ 
dant is for specific performance of her contract 
to transfer her garden lands to the plaintiS 
owing to the breach of promise ou the part of her 
brother. Therefore the claim as against this 
defendant must be dismissed. 

It would appear from this finding that 
the case was essentially one in which 
Ma Hnin U's name should have been 
struck out undar'the provisions of 0. 1, 
R. 10 (2), and that as a matter of fact 
Ha Hnin U “ has no concern with the 
suit. ” 

But even if it be held that Ma Hnin (J 
is still a party to the suit under the^ 
explanation toS. 47,1 am of opinion that 
in the circumstances of this particular 
case no appeal lies against the order 
passed under O. 21, R. 61. That order 
was passed on a joint application which 
was not and could not have been made 
in the execution proceedings. The claim 
of the 2nd respondent Sein Win could 
be made only in proceedings under 0. 21. 
R. 58 and oven if the 1st respondent Ma' 
Hnin U would have been entitled to 
make her claim or ought to havo made it 
in the execution proceedings appellant 
took no objection in the lower Court to 
her application being heard as an appli¬ 
cation under 0. 21, R. 58, and having 
acquiesced in the adoption of the pro¬ 
cedure under 0. 21, Rr. 58 to 62, in that 
Court he cannot, in my opinion, now 
claim that R. 63, which states tho result 
of that procedure and provides for a suit 
and not for an appeal, does not apply. 

I would therefore hold that no appeal 
lies, and 1 would dismiss the appeal with 
costs. Advocate's foe to he three gold 
mohurs. 

Cutiliffe, J.—I concur. 


R.D. 


Appeal dismissed. 
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Rutledge, 0. J., and Brown, J. 

A. B- A^Arumugam Chettyar And aiv 
other —Appellants. 

V. 

V. K. S. K. N. M. Kanappa Chettyar 
and others —Respondents. 

Miscellaneous Appeal No. 200 of 1926, 
Decided on 10th January 1927. from an 
order of the Original Side in Oivil 
Regular Suit No. 421 of 1926. 

(a) Letters Patent, Rangoon,^ Cl. 13—Order 
appointing Receiver under Civil P . C., O. 40, 

R. 1, is a judgment and so appealable. 

Where an appeal from an order is allowed by 
the Oivil P. 0.. tUa Court will construe such an 
order as a judgnient within the meaning^ of 
Cl. 13, and from an order appointing a Receiver 
under 0. 40. R. 1, an appeal lies ; A. 1. R. 1925 
Rang. 267 and .4. I. R. 192G Rang. G4. Foil. 

[P 139C 1] 

(6) Civil P. C., O. 20. R. 15—Partnership- 
Dissolution — .i-ppointmenl of offi,cial Receiver 
if likely to prejudice the business should not 
be made. 

In a suit for dissolution of partnership 
Official Receiver should not be appointed a 
Receiver if the appointment is likely to adect 
the interests of the partnership business. 

[P 139 C 2] 

N. M.'Cowasjee —for Appellants. 
Aiyangai —for Respondents. 

Judgment. —This is an appeal from 
' an order of the Original Side of this 
Court appointing the Official Receiver 
to be receiver of the partnership estate 
and effects in the suit. Civil Regular 
No. 421 of 1926. 

A preliminary objection was taken that 
the order complained of was not a judg- 
menb within the meaning of Cl. 13 of 
the Letters Patent and that consequently 
no appeal lay. It is an order appointing 
a receiver under O. 40, R. 1 and an ap* 
peal under the Code is given by O. 43, 
R. 1 (s). We are prepared to follow the 
view expressed by Benches of this Court 
in Meiigha Singh v. Sucha Singh (1), and 
Abdul Gaffoor v. Official Assignee (2) and 
say that where an appeal from an order 
is allowed by the Code of Civil Pro- 
oedure we shall construe such an order 
as a judgment within the meaning of 
Cl. 13 of the Letters Patent. 

The facts of this case seem to be that 
the two appellants and the respondent 
carried on partnership together under 
the name of the first appellant A. R. A. 

(1) A. I. R. 1925 Rang. 267=3 Rang. 307. 

(2) A. I. R. 1926 Rang. C4=3 Rang. G05. 


The respondent wished to retire and 
substitute his son for him. The appeP 
lants objected, with the result that the 
firm was dissolved as from 28th January 
1926. 

For the respondent it is contended 
that at the dissolution both sides con¬ 
templated carrying on business and that 
in such cases it is customary for the 
debts and securities to be divided bet¬ 
ween the parties according to their 
share. We are not convinced that this 
was contemplated at all by the res 
pondent. If it had, be would have had 
some agent to act for him as and from 
the date of dissolution in January ; but 
it is clear that he had no such agent. 
His son arrived some time in March not 
so far as we can see to start business 
but to settle the accounts of the dis-. 
solved partnership and receive what was 
due to his father. The respondent’s 
grievance was that the second appellant 
refused or failed to settle the accounts 
and went on trading regardless ^ of his 
claims. What respondent is entitled bo 
is whatever is owing to him on the 28th 
January 1926 plus interest on that sum 
up till time of payment. He estimates 
this to amount to Rs. 1,00,000. The ap¬ 
pellants strenuously object to the ap¬ 
pointment of the Official Receiver and 
say that such appointment will have a 
very deleterious effect on the credit and 
trading prospects of the present A. R. A. 
Firm. And as a proof of how strongly 
they feel on the subject they have 
lodged the amount claimed in the Court. 
This, in our opinion, is all that respon-j 
dent can reasonably ask. The fact ofj 
having paid this large sum into Court 
makes it to the interest of the appellants 
to do all that they can to expedite 
the taking of accounts. 

We accordingly allow the appeal and 
vary the order appealed from on the 
following terms. The second appellant 
will be appointed receiver in the place 
of the Official Receiver on the respon¬ 
dent being allowed to withdraw from the 
amount paid into Court the sum of 
Rs. 75,000 without security and in res¬ 
pect of the balance Rs. 25,000 before 
withdrawing it he must give security to 
the satisfaction of the Court. The ap¬ 
pellants are entitled to costs five gold 
mohnrs. 

R.D. 


Appeal allowed. 
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Chari, J. 

Iti ike matter of Syed Kazim [deceased), 
Insolvent. 

Insolvency Case No. 249 of 1923, Daoi- 
ded on 5bh January 1927. 

(a) Preiideney Toions Insoheyicy Act, S, 52 
—Trust, explained—Goods entrusted to Commis¬ 
sion agent do not pass but conversion of goods 
into money passes to Official Assignee, 

The word ” trust ” as used ia S. 52 is not 
coufiaed to express trusts but includes all kinds 
of property held by the insolvent in a fiduciary 
character. Where goods are entrusted to a 
com uission agent for sale, they do not pass to 
the 0£cia1 Assignee, but if the agent has sold 
them, the money passes to the Official Assignee 
in insolvency. (P 141 C 1,2] 

Wbe 1 a trader gives goods to the actual com- 
missiou agent he looks for payment not from the 
actual sile proceeds of the goods entrusted but 
to the general credit of the commission 
agent. [P 141 C 2] 

(5) Pre-ildency Tow/is Insolvency Act, S, 52— 
Money received on insurance is in same cat¬ 
egory (IS received on sale of goods—Itisurance 
money cecoming due only on insolvency and 
death—Owner of goods has no claim to it. 

When guods are insured and the insurauce 
money is received by the agent, that money 
must be in the same category as money received 
by him on the sale of the goods. 

[P 141 C 2,P142C 1] 

Where the insurance money his become pay¬ 
able only after the insolvency and death of the 
agent, the insurance money vests in the 
Olficial Assignee and the owner of the goods has 
no claim to it. [P 142 C 1] 

Dhar —for Claimant. 

Yoiiny —for Creditors. 

Chari J .—In this insolvency case 
the estate of one Syed Kazim, deceased, 
is being administerol in Insolvency 
under Ss. 108 and 109 of the Presidency 
Towns Insolvency Act. Syed Kazim 
was in his lifetime carrying on business 
as trader and commission agent. His 
godown was burnt down and, after the 
fire, Syed Kazim who was in financial 
ditliculties committed suicide. The con¬ 
tents of the godown wore insured against 
fire io two companies and one of the 
Insurance Companies, viz., the Java 
Sot and Fire Insurance Company, paid 
Rs. 5,721 to the Ollicial Assignee. 
Mating Po Hnyin filed an application 
claiming tliat Rs. 10,206-8*0 out of the 
moneys already recovered and which 
may Lj recovered from the Insurance 
Companies should bo paid to him. His 
case is that be imrehased 1700 bags of 
gram wliicb ho entrusted to the deceased 
(or commission sale. This gram was 
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stored in the godown which was burnt 
The claimant in his evidence says. 

Syed Kazim was acting as commission agent 
for many traders. 1 do not koow whether other 
traders used to send him gram for sale on 
commission. 

Maung Po Hnyin claims that there 
were 1700 bags of gram in the godown 
all of which belonged to him. As how¬ 
ever, he established hisclaim only in res¬ 
pect of 1396 ba.gs, there must have bean. 
at least another 304 bags in the godown 
at the time of the fire which belonged 
to Syed Kazim or some one other than 
the claimant. The plaimant also alleges 
that he paid to Syel Kazim Rs. 150 as 
premium for insuring his goods in the^ 
sum of Rs. 20,000 with the Java Sea and 
Eire Insurance Company. The claim 
was enquired into by the Official As¬ 
signee who was directed to make a re¬ 
port. He made a report on the 27th 
of April 1926 in which he held that it 
had been proved satisfactorily thafr 
1396 bags of gram belonging to the 
claimant were as a matter of fact in the 
godown at the time it was burnt. Ho 
also held the claim in respect of 304 
bags of gram alleged to have been pur¬ 
chased from the deceased Syed Kazim 
himself was not established and he 
disallowed that part of the claim. The 
Official Assignee's conclusion was that 
Rs. 4,697-15-0 represented money received 

in respect of the gram of the claimant. 
Notice of this report was issued to the 
creditors who bad tendered proof of 
their debts and a further enquiry was 
held in which they were given an op¬ 
portunity of rebutting the claimant's 
case. The Official Assignee made a 
second report in which he adhered to 
the conclusions come to in the first 
report. Those reports are before me 
for consideration, and I have to pass 
final orders on the claim. 

On behalf of the claimant it has been 
urged that the whole of the amount 
paid by the Java Sea and Fire Insurance 
Company should be paid to the claimant 
since that company paid on the basis 
that 1000 bags of gram were in the 
godown and Maung Po Hnyin had satis¬ 
factorily established that he had more 
than 1000 bags of gram in the godown. 

On behalf of the opposing creditors it 
has been urged that there is no satisfac¬ 
tory evideace that hags of gram belong¬ 
ing to tlio claimant were in the godown 
and that therefore the finding of the 
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0£oial A^jsignee on facbs should no6 be 
uphold, that as a matter of law as the 
goods wore in the possession and dis¬ 
position of the deoeased they vested in 
the Offioial Assignee and further that 
the right to recover the amount of the 
policy, which is a chose in action, had 
vested in the Official Assignee and the 
claimant was therefore not entitled to 
any preferential payment. 

The advocate for the claimant 
gave the Oourt no help. Besides re* 
pdating before me his contention that 
the gram being the claimant's he was 
entitled to the money, he placed no 
arguments before the Court touching 
the real difficulties in the case with the 
result that I had to consider the law 
and look up the authorities myself, a 
procedure to which I am now getting 
well accustomed, but which does not 
reflect great credit on the standard of 
advocacy in this Oourt. 

On the finding of fact I am in agree¬ 
ment with the Official Assignee. The 
claimant has produced receipts given by 
persons from whom he bought the gram. 
Ho has also produced two persons em¬ 
ployed by Syed Kazim who deposed to 
the fact. Thus there is satisfactory evi¬ 
dence in support of the finding arrived 
at by the Official Assignee. I therefore 
hold that at the time of the fire there 
were in Syed Kazim's godown 1396 bags 
of gram belonging to the claimant. In 
his application Maung Po Hnyin claims 
a lien on the sum of money in the hands 
of the Official Assignee. This shows a 
total misconception of the law since 
there is no question of any lien. The 
money, if it is payable to the claimant 
at all, is so payable by virtue of the 
provisions of S. 62 of the Presidency 
Towns Insolvency Act which provides 
that property held by the insolvent on 
trust for any other person does not pass 
to the Ofiicial Assignee. The word 
“ trust ”, as used in this section, is not 
confined to express trusts but includes 
all kinds of property held, by the insol¬ 
vent in a fiduciary character : Williams' 
Bankruptcy Practice (13th edition), 
page 217. As a commission agent, Syed 
Kazim was holding the bags of gram in 
trust (or the claimant and if the goods 
had remained as goods there can be no 
doubt that the property in those goods 
cannot pass to the Official Assignee and 
the claimant would have been entitled 
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to remove them. It has also been hel d 
that where property held in trust has 
been converted into money the owner of 
the property is entitled to follow the 
money and if therefore a person occupy¬ 
ing a fiduciary character paid the 
money into his account at the bankers 
the person on whose behalf be holds the 
money can follow it and have a charge 
for the sum in the bankers’ hands^ 
[.Re Hallett's Estate, Knatchbull v. 
Hallett (1).] But to enable a trader 
whose goods have been sold by the agent 
to follow the money there must have 
been an obligation on the agent to keep 
the money separately without mixing 
it with his own (see tbo remarks of 
Thesiger, L. J., in the case of Re Hallett's 
Estate at page 723). 

It has accordingly been held in 
England that in the case of factors (i. e., 
commission agents), on the bankruptcy 
of the factor the money arising from the 
sale of goods belonging to a merchant 
who had entrusted them to the factor 
and which money the factor had 
mixed with his own, passes to the 
trustee in bankruptcy though if the 
goods had remained as goods the property 
in the goods will nob pass to the trustee- 
in bankrui^tcy. This is not an anomaly 
of the law as may at first sight appear, 
but is the logical result of the position of 
trader and commission agent. When a 
ti'ader gives goods to the commission 
agent ho looks for payment nob from the 
actual sale proceeds of the goods entrus¬ 
ted but to the general ci'cdit of the com-' 
mission agent. 

Aooordiug to tho ordinary . course of business 
between merchants and factors the former 
voluntarily become the creditors of their factors 
in respect of tho moneys so received whereby the 
moneys, although the proceeds of goods received 
lose their trust character. 

Williams’ Bankruptcy Pratice; page 
229 and 930 and the cases therein cited, 

It remains to see whether this reason¬ 
ing applies to the present case. The 
goods disappeared when tho fire took 
place. Some part of it was salved and 
sold and so far as tho moneys received 
for tbo salved goods are concerned the 
English rulings are directly applicable. 
In my opinion the same principle 
is also applicable in respect of that, 
part of the 'goods lost by fire. Thel 
goods which bore the character of 

(lT'~Cl8yOJ 13 Ch. O. 6J6=49 i,. J. Oh. 415 = 
23 W. R. 232=42 L. T. 421. 
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‘trust property had disappeared. "When 
goods are insured and the insur¬ 
ance money is received by the agent it 
can hardly be said that the goods were 
converted into money but even if it was 
ithat money must at the least be in the 
■same category as money received by him 
!on the sale of the goods. The goods in 
the godown were insured by Syed Kazim 
in two companies for large amounts and 
the insurance must therefore have been 
intended to cover all the goods in the 
godown including those of the claimant. 
If Syed Kazim bad received the full 
amount of the policies he would have 
jeceived the money in respect of the 
goods of the claimant intermixed with 
moneys belonging to himself and others. 
On the rulings the claimant would not 
be in a position to follow the money, 
even on the assumption that the goods 
had been converted into a portion of the 
insurance money. The insurance money 
would therefore have vested in the 
iOtficial Assignee. In this case, however, 
Syed Kazim never did receive any 
money from the Insurance Companies. 
At the time of his death, he had only a 
chose in action, i. e.. a*right to recover the 
moneys from the Insurance Company. It 
would be straining language to say that 
the goods of the claimant were converted 
first into a portion of a chose in action 
with the character of trust impressed on 
it and later into the money realised from 
the Insurance Company, so as to prevent 
it from vesting in the Official Assignee. 

I therefore hold that the chose in action 
vested in the Official Assignee for the 
benefit of the general body of creditors. 
The result would have been the same if 
Syed Kazim had received the money and 
jiaid it to his bank or kept it in his box. 
It thus follows that whatever the rights 
of the claimant as an ordinary creditor 
may be, lie is not entitled, on the autho¬ 
rities, to preferential payment of this 
money. 

It now remains to consider whether 
the fact alleged by the claimant that he 
paid the premium for the iiolicy has 
been jiroved and whether it makes any 
ditference in the legal position. The 
evidence on this point is merely that of 
the claimant himself supported by an 
employee of Syed Kazim. Maung Po 
llnyin admits that he took no receipt 
for tills money, that the policy was 
taken out iiy Syed Kazim in his own 


name and was not assigned to Maung 
Po Hnyin. The reason given by him for 
insuring the goods at Bs. 20,000, whereas 
they were actually worth a little more 
than Ks. 10,000 is not satisfactory. The 
presumption is that Syed Kazim insured 
all the goods in his godown including 
that of the claimant and the insurance 
policy was itaken out iu the name of 
Syed Kazim himself so as to eusure for 
the benefit of Syed Kazim himself and of 
all tbs traders who bad goods in his 
godown, even assuming that the mDney 
for the payment of the premium was 
advanced by the claimant. In the view . 
I have above takan, it is unnecessary to 
decide the point'raised by the advocate 
for the opposing ceditors that the pro¬ 
perty vest in the Official Assignee by 
virtue of S. 52, aub-S. (2) (c) of the Pre¬ 
sidency Tosvqs Insolvancy Act. Even if 
the doctrine of reputed ownership ” 
be held to apply in cases where the 
estate of a decease! parson is being, ad¬ 
ministered in insolvency, it has no ap¬ 
plication in the present case where the 
decaasel was pcssessed of only a chose in 
action, which, not being a debt due or 
growing due to the deceased in the 
coarse of his trade is, by the first proviso 
to S. 52 of the Act, exempted from the 
operation of the doctrine of “ reputed 
own ership 

For the reasons above given I bold 
that the chose in action and the insur¬ 
ance money later paid to the Official 
.Assignee have vested in the Official 
Assignee and that the claimant is 
neither entitled to a lien on the money 
nor entitled to receive payment of that 
amcuQt oa the gcouad that it is money 
held in trust for him. His application 
for the payment of the money is there¬ 
fore dismissed. 

R.D . Application dismissed. 
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Otter, J. 

Ma Ngtue Bwin and others— Appellants. 

v. 

Maung Po Maung and atiothe) Res¬ 
pondents. 

Civil Revision No. 463 of 1925, Decided 
on lObh January 1927, from the decree 
of the Township, J., Pagan, in Civil 
Regular No. G6 of 1925. 
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Specific Relief Act, S. 9— Possession and 
pu%ne profits decreed—Decree as to 
should be allowed to stand, 

A claim for mesne profits cannot be joined 
with a claim, under S. 9 ; 25 Cal. 803, Foil. ; 8 
A. L. J. 910, Dist. 

Bat where sneh a decree has been passed, so 
much of the decree as relates to possession 
should be allowed to stand. ' 143 C 1] 

Mg Tin —for Appellant. 

Knle —for Respondent. 

Judlgment. —In this case a claim for 
mesne profits was joined with a claim 
for possession under S. 9 of the Specific 
Relief Act of 1877. The suit was decreed 
in favour of the respondents both for 
possession and for Rs. 400 in respect of 
mesne profits. 

Mr. Mg Tin has argued that a claim 
for mesne profits cannot be joined 
with a claim under S. 9, and he has cited 
Tilak Chandra Dass v. Fatik Chandra 
Dass (1) and Munshi Nazir Ahmed v. 
Abid Ali (2) in support of his contention. 
He is clearly right and Mr. Kale does not 
argue to the contrary. Ho says, however, 
that so much of the decree as relates to 
possession should be allowed to stand 
and distinguishes the present case from 
the Allahabad case, where a contrary 
view was taken. He also cites Sheo 
Kumar v. Narain Das (3), as showing 
that the two causes of action are entirely 
separate and distinct. It is true that 
the learned Judge in the case of Mnnshi 
Nazir Ahmed v. Abid Ali (2) appears to 
have thought that the decree of the lower 
Court was indivisible, and declined to 
interfere with the order of the lower 
appellate Court setting it aside as a 
whole. 

I express no opinion upon the point, 
but the present proceedings are by way 
of revision, and I may make such order 
as I think fit. 

I I set aside, therefore, so much of the 
order of the Township Court as relates to 
Irnesne profits. In the circumstances I 
think each party should bear its own 
costs of this application. 

D.D. Revision allowed. 


<1) 1 

1898] 

25 Cal. 803. 

(2) 1 

19li: 

8 A. L. J. 910=11 I. 0. 38. 

<3) 1 

[1902: 

24 All. 50l=(1902) A. W. N. 139. 
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Otter, J. 

Maitng Kyaiu Za —Appellant. 

V. 

U De Bi and another —Respondents. 
Second Appeal No. 648 of 1925, De¬ 
cided on 13th January 1927, from the 
decree'of the Dist. J., Bassein, in Civil 
Appeal No. 145 of 1925, 

(а) Buddhist Law (Burmese) — Successeon — 
Daughter. 

It is only iu respect of property acquired 
during the course of the marriage between her 
mother and the father, that a daughter oan ac¬ 
quire interest in her father's property according 
to Burmese Buddhist Law. [1* 144 C 1] 

(б) Transfer of Property Act, S. 123— Gift. 

Gift of immovable property must be effected by 

a registered instrument. [P 144 C 2] 

(c) Limitation Act, Art. 123— Share In father's 
property. 

A suit by husband to recover deceased wife's 
share in her father’s property is barred if brought 
12 years after the death of her mother. 

[P 144 C 1) 

L. C. Khoo —for Appellant. 

E, Maung —for Respondents. 
Judgment. —This was an action for 
the recovery of a sum of money being tho 
value (inter alia) of certain immovable 
property to which the appellant claimed 
to be entitled as having been transferred 
to his deceased wife in her lifetime by 
her father, the Ist respondent. 

In the lower Court one issue only was 
framed, viz., 

Do ths properties mentioned iu the schedule 
of the plaint belong to the deceased Ma The U 
as alleged. 

The matter was gone into at some 
length and tho facts and arguments 
appear clearly from the judgments in the 
two lower Courts. I am only concerned 
here with the immovable property for the 
claim in respect of certain other i)roperty 
was dismiss^. I do not propose to dis¬ 
cuss the contention put forward on the 
evidence called below at all, for Mr. E 
Maung who appears for the respondents, 
has taken points in tho nature of pre¬ 
liminary points, which I think dispose of 
the matter. As I have indicated the Isb 
respondent is tho father-in-law of tho ap¬ 
pellant, Ma Tho U, his daughter, having 
been married to tho appellant. The sug¬ 
gestion on behalf of the appellant was 
that on tho occasion of a third marriage 
of the father-in-law, he, by way of parti¬ 
tion, transferred the suit property to his 
daughter, and that therefore the appol- 
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Jant would by inheritance be entitled to 
one*[ourth share of it, and in that case 
the other three-fourths would go to his 
step-daughter, the 2nd respondent. The 
first respondent is in possession of the 
property. 

The first point taken by Mr. B. Maung 
is that if the transfer by the father-in-law 
was said to be by way of partition it 
must be bad, for his deceased wife'had no 
interest in the property at the time of 
the alleged partition. If on the other 
hand it is suggested that the transfer was 
by way of gift it is equally bad, for no 
registered document exists. 

Upon the first point the evidence is 
that Ma The U’s mother (and first res¬ 
pondent’s first wife) died 30 years ago. 
Subsequently (some 27 years ago) it was 
stated that the Ist respondent married a 
second wife, and after her death (some 
12 years ago) he married his third wife. 

Mr. E Maung says that in order to 
obtain any interest at all Ma The U 
must have attained the age of 18 years 
on her mother’s death, and there is no 
evidence as to how old she was. If the 
matter had rested here I might have re¬ 
manded the case for further evidence 
upon this point for it is a new point. 
But Mr. B Maung goes further ; he says 
even if Ma The U was of an ago to obtain 
an interest, her interest was extinguished 
by process of limitation of time, and ha 
refers me to Art. 123 and S. 28 of the 
Limitation Act, 1908. I can see no 
answer to this point, nor can Mr. Khoo 
on behalf of the appellant suggest one. 
Futhermore, it is argued for the respon¬ 
dents that even if Ma The U's interest 
bad revived upon the second marriage (as 
it might in law) her rights with regard 
to it must also be extinguished by reason 
of the same provisions of the Limitation 
Act, for more than 12 years has elapsed 
since such revival. 

Mr. E Maung also argues that as it is 
in evidence that the suit property was 
aciuired during the second marriage, Ma 
The U could never have acquired an 
interest in it all, for it is only in respect 
lof property acquired during the course 
|of the mirriago between her mother and 
the 1 st respondent that she could acquire 
rights according to Burmese Buddhist 
Law. To this point again no answer has 
been suggested, and I can see none. 

Thus it is clear to my mind that oven 
if Ma Ti )0 U ever in fact acquired an 


interest to this property (and I think she 
did not) such interest must have been 
extinguished before the time of the sug¬ 
gested partition. The following autho¬ 
rities were cited in the argument and 
they bear out the contentions of the res¬ 
pondents to which they were directed^ 
Chokalingam CheUy v. Yaung Ni (1) ; 
Skive Pc V. Mg Bein (2); Mg Po Kin v. 
Mg Shew Bya (3). 

If therefore Ma The U had no interest 
at the time of the alleged partition the 
transfer cannot be said to have been by 
way of partition. 

That being so it cannot be suggested 
that any transfer was effectual, for a 
mere gift of immovable property must be 
effected by a registered instrument 
(S. 123 of the Transfer of Property Act of 
1882). 

Mr. Khoo, on behalf of the appellant, 
has contended that as these points are 
new points and were not raised in the 
lower Courts I ought at least to remand 
the case for further evidence to be taken. 
He does not argue that they are not good 
points upon the evidence upon the 
record. 

I do not think I ought to accede to 
this suggestion, for it is difficult to 
300 what evidence could be called 
which would bs likely to assist the ap¬ 
pellant. Evidence was given as to the 
dates of the marriages and deaths I 
have referred to and I have no doubt it 
is approximately correct, It is only upon 
the question of dates that further evi¬ 
dence would be relevant upon the ques¬ 
tions of limitation, and I have no doubt 
at all that the position would not be 
altered by the recording of such evidence, 
if available. 

In these circumstances the appellant 
cannot prove a right to the immovable 
proportrin suit and the decision of the 
District Court must be upheld, though on 
different grounds. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(1) [1913] G L. B. R. 170=18 I. 0. 524=5 
Bur. L. T, 296. 

ii) [1915] 8 L. B. R. 115=fl7 I, 0. 032=8 
Bur, L. T. 25. 

(3) A. I. R. 1924 Ring. 155=1 Ring. 105. 
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HEALD and CaNLIFFE, JJ. 

Ma Than —Appellant!. 

V. 

Maung Ba Oyan —Bespoodent;. 

Letters Patent Appeal No. 8 o£ 1926» 
Decided on 17th January 1927. 

Jj* sjt (a) Transfer of Property Act, S. 52— 
Valuation of subject-matter disptited and found 
after enquiry to be beyond limits of Courts 
Plaint returned for presentation to proper 
Court—Transfer between the period of returning 
and presentcUion—S, 52 applies. 

In a case where the subjeot*matter of the suit 
is land and the valuation which the plaintifi 
puts on the land is disputed and where the 
proper valuation is found after enquiry to be 
beyond the pecuniary limits of the Court in 
which the plaint was presented, so that the 
plaint is returned for presentation in another 
Court, and where further the plaint is so pre¬ 
sented without undue delay, a transfer made iu 
the interval between the return of the plaint 
and its presentation to the proper Court is a 
transfer which is prohibited by 8. 52 : 41 Mad. 

610. Dist. \ 14 C. W. N. 322, Ref. [P. 146. C. 1] 

(6) Transfer of Property Act, S. 52— Active 
prosecution. 

Even if a person actively prosecutes a suit in a 
Court which from defect of jurisdiction is an 
inappropriate tribunal, yet such active prosecu¬ 
tion is contemplated by 8. 52. [P. 148, C. 1] 

Ba Thein (2)—for Appellant. 

Villa —for Bespondeot. 

Heald, J. —On the GthDeeember 1919 
the appellant Ma Than sued one Maung 
Maung, her divorced husband, for parti¬ 
tion and possession of her half-share of a 
bolding of paddy land. She valued the 
land at Bs. 20 per acre, and the shave 
vyhioh she claimed at Bs. 350, She 
accordingly filed her suit in the Town¬ 
ship Court at Bogale, which deals with 
suits up to Bs. 500 in value. The defen¬ 
dant Maung Maung filed a written state¬ 
ment in which he pleaded inter alia that 
the land was worth at least Bs. 60 an 
acre and that the share which appellant 
claimed was worth at least Bs. 1,000. 
The Court which had already admitted 
the plaint and registered it under the 
provisions of O. 4, B. 2, framed a prelimi¬ 
nary issue as to the proper valuation of 
the suit and trok evidence as to the 
acreage of the holding and the value per 
acre. 

On the 14th of May 1920 the Court 
recorded a finding that the proper valu¬ 
ation of the suit would be Bs. 750 and on 
that finding it directed that the plaint 
be returned for presentation in the 
1927 B/19 & 20 
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proper Court, the proper Court being the 
Subdivisional Court at Pyapon. On the 
20bh of May 1920 Maung Maung, un¬ 
doubtedly with the intention of defeat¬ 
ing appellant's claim, executed a convey¬ 
ance of the land to one Maung Tin, who 
has since conveyed it to respondent. 

On the next day, the 2l8t of May 1920, 
appellant presented the plaint which 
had been returned to her in the Sub- 
divisional Court. The suit was tried in 
that Court and appellant obtained a 
decree for half the land. She then sued 
Maung Maung for mesne profits in res¬ 
pect of her half share in the land and she 
joined respondent as being in possession 
of that share and as therefore being 
liable to her for her share of the profits. 

In that suit the question arose whe¬ 
ther or nob the sale of the land by Maung 
Maung to Maung Tin, in so far as it 
affected her half share, was prohibited 
by S. 52 of the Transfer of Property Act. 
The trial Court said that both the transfer 
to Maung Tin and the transfer to respon¬ 
dent book place while appellant’s suit 
against Maung Maung was pending and 
found that those transfers did not affect 
appellant's interest in the land. 

The lower appellate Court said that 
the only question which arose in the 
appeal before it was whether or not on 
the 20bh May 1920, when the land in 
question was sold by Maung Maung to 
Maung Tin there was a suit pending so 
as to introduce the doctrine of lis pendens 
as expounded in S. 62 of the Transfer of 
Property Act. On this question the 
^earned Judge held that appellant's activo 
prosecution of the suit began in Decem¬ 
ber 1919 when she first filed her plaint 
in the Township Court and that because 
the transfer of the land by Maung Maung 
was made during that active prosecution 
of the suit the trial Court was right in 
applying the doctrine of lis pendens and 
in giving appellant a decree against 
respondent. 

The case came before a single Judge of 
this Court on second appeal and the 
learned Judge held that because the 

value of appellant’s claim was found to 

be beyond the pecuniary limits of the 
jurisdiction of the Court in whieh her 
plaint was first presented, there was no 
suit instituted or prosecuted in that 
Court and that therefore no suit was 
pending until the plaint was presented 
in the Subdivisional Court, so that the 
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Bale by Manng Maung to MauDg Tin, 
which took place on the day before the 
presentation of the plaint in the Sub* 
divisional Court, was not affected by the 
principles of lis pendens. 

The learned Judge recorded, however, 
that the question of law which arose in 
the appeal was important, and he declared 
that the case was a fit one for appeal 
under Cl. 13 of the Letters Patent. 

I The question which thus comes before 
us in this appeal is whether in a case 
where the subject-matter of the suit is 
land and the valuation which the plaintiff 
puts on on the land is disputed and 
where the proper valuation is after 
enquiry found to be beyond the pecuniary 
limits of the Court in which the plaint 
svas presented, so that the plaint is 
returned for presentation in another 
[Court, and where further the plaint is so 
Ipresenbed without undue delay, a transfer 
made in the interval between the return 
of the plaint and its presentation to the 
proper Court is a transfer which is prohi¬ 
bited by S. 52 of the Transfer of Pro¬ 
perty Act. 

There scenis to be no direct authority 
on tho subject. The only cases cited at 
the Bar and in the text-books are the 
cases of Sitaramaswami v. Lakshmi 
Naraumha {1) and Tanqor y. Jaladkar 
(2). In the former of these cases the 
property in dispute was mortgaged by 
the defendant while the suit' was pond- 
in't in the Court in which the plaint was 
bled. The plaint was subsequently 
returned for presentation in tho proper 
Court on the ground that tho value of 
the subject-matter of the suit was beyond* 
the pecuniary limits of tho jurisdiction 
of the Court in which the plaint was 
first presented. Tho morbgaceo was not 
made a party to the suit, bub he claimed 
that he was entitled to appeal against 
tho decree passed in it. A Bench of tho 
Hi«h Court at Madras said that they wore 

itTclincd to think that when a plaint is 
returned for presentation to the proper Court 
•inv devolution of interest which took place 
while tho proceedings were pending in the first 
Court must be taken to be devolution in the 
cours-. of the Buit which was subsequently tried 
in the second Court. 

This remark, was, however, obiter, and 
the circumstances of that case wore 
dilToronfc, since in the present case the 
alleiiod devolution took i^aco in Uie 

(l) [1918] 41 Slad. 510 = 48 I. C. 040=8 M. h, 

<2) [1910] It C. W. N. 322=5 I. C. C91. 
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interval between the return of the plaint 
by the first Court and its presentation in 
the second Court. In the case of Tangor 
v. Jaladkar (2), which does not seem to 
have been officially reported, the facts 
were also different. In that case the 
plaint was first presented in a lower 
Court, which found that the subject- 
matter was beyond the pecuniary limits 
of its jurisdiction and returned the plaint 
to be presented in the proper Court. It 
was presented in a higher Court, which 
found that the valuation was within the 
pecuniary limits of the lower Court and 
returned the plaint again to be presented 
in the lower Court. The devolution of 
interest took place while the case was 
pending before the higher Court, and 
there can be no doubt that that Court 
bad jurisdiction to try the case, although 
it refused to do so. The Bench of the 
Calcutta High Court said that : 

even if the higher Court had no jurisdiction 
it does not follow that the case would not fall 
within the provisions of S. 52 of the Transfer of 
Property .4ct The words ‘active prosecution' 
in that section must refer to prosecutiou by the 
plaintiff. That a plaintiff can actually pro- 
secute a suit in a Court which from defect of 
jurisdiction is unable to entertain it is clear 
from the wording of S. 14 of the Limitation Act, 
15 of 1877, in which the legislature has adopted 
that very phraseology. 

It is clear that neither of these deci¬ 
sions is an authority on the question 
before us, which is in effect whether a 
plaintiff who has presented his plaint 
in a wrong Court can ))0 regarded as 
actively prosecuting a suit or proceeding 
in the interval between the return of 
the plaint for presentation in another 
Court and its actual presentation in that 
Court. 

Tlie learned Judge who decided the 
question in this Court held, as I have 
said, that there was no “suit” until the 
plaint was properly presented in the 
second Court. In my opinion this view 
was unduly technical. As a matter of 
fact the plaint was admitted and the 
proceedings wore registered as a suit in 
tho Township Court. A preliminary 
issue was framed there and evidence was 
taken, lb would seem therefore there 
was actually a suit instituted, although, 
as appeared later, that particular Court 
had not jurisdiction to decide it. I am 
fortified in this view by the actual word¬ 
ing of O. 7, R. 10 wliich says that at any 
stage of "the suit” the plaint shall be 
returned to bo presented to the Court in 
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'which “fche suife” should have been 
I instituted. 1 have no hesitation there* 
tore in holding that in this case there 
was a suit* instituted in the Township 
Court and I see no reason to doubt that 
for the purposes of S. 52 of the Transfer 
of Property Act, the suit in the Subdivi* 
sional Court was the active prosecution 
of that suit. 

But even if the proceedings in the 
Township Court were not technically a 
suit they were undoubtedly a “proceed¬ 
ing” and a “contentious proceeding” and 
the words used in S. 52 of the Transfer 
of Property Act are “a contentious suit 
or proceeding.” The “suit” in the Sub- 
divisional Court was in ray opinion part 
■of the “active prosecution” of the “suit 
•or proceeding” which started in the 
Township Court, and the only question 
which remains for decision is whether 
the interval between the return of the 
plaint in the suit or proceeding in the 
Township Court and its presentation in 
the Subdivisional Court can reasonably 
'be regarded as part of the active prosecu¬ 
tion of appellant’s “suit or proceeding.’’ 

On the authorities the criterion as to 
whether or not the doctrine of lis pendens 
applies seems to be whether or not the 
suit or proceeding was being prosecuted 
with duo diligence at the time when the 
alleged transfer was made. It cannot be 
said, and indeed it is not suggested, that 
in this case the period of seven days 
which elapsed between the return of the 
plaint in the Township Court at Bogale 
and its presentation in the Subdivisional 
Court at Pyapon was unreasonably long 
or indicates any want of due diligence. 
It cannot be said either that the filing 
of the plaint in the wrong Court indi¬ 
cates any want of due diligence since the 
valuation of land is a matter of difficulty 
and is largely a matter of opinion, the 
price of land in this country fluctuating 
■enormously. 

I would hold therefore that there was 
no want of due diligence and that the 
transfer in favour of respondent, which 
took place on the 20th of May 1920, took 
place during the active prosecution of 
appellant’s suit or proceeding which 
began in the Township Court on the 
6th of December 1919, and, so far as 
it affected appellant’s interest, was a 
transfer which is prohibited by S. 52 of 
the Transfer of Property Act. I would 
therefore sot aside the judgment of this 
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Court in Civil Second Appeal No. 397 of 
1924 and restore the decree of the 
District Court dismissing respondent’s 
appeal with costs for appellant through¬ 
out. 

Cunliffe, J .“•This is an appeal from 
a judgment of Mr. Justice Carr. It 
involves a short point of law and has 
been specially certified under the Letters 
Patent by the learned Judge as fit for 
appeal. 

The facts are shortly as follows:— 
Plaintiff, who has secured a divorce from 
her husband, brought an action against 
him for a half share in certain paddy 
land, It was contended on behalf of the 
husband that the amount involved was 
in e.'icess of the jurisdiction of the Town¬ 
ship Court in wliich the action was 
lodged. The Judge of the Township 
Court agreed with this contention and 
returned the plaint to be tiled in the 
Subdivisional Court. The case was there 
heard and the plaintiff's claim was 
dismissed. On appeal, however, to the 
Divisional Court, plaintiff' obtained a 
decree in her favour. 

She then sued for mesne profits on 
the share of the land which had been 
awarded to her. It was argued that her 
husband had sold the whole of the land 
to one Ba Tin on a date between that 
on which the original suit was filed and 
a date on which it was returned to the 
appropriate Court as mentioned above. 
The question before Mr. Justice Carr was 
whether the purchaser’s title was subject 
to the doctrine of lis pendens although 
the first suit was improperly brought. 

The two Courts below found that 
the conveyance of the land took place 
pendente lito. Mr. Justice Carr came to 
an opposite conclusion by virtue of his 
construction of the provisions of S. 52 
of the Transfer of Property Act. That 
section runs as follows : 

During the active prosecution in any Court 
having authority in British India or established 
beyond the limits ol British India by the 
Gonernor-Generai in Council of a contentious 
suit or proceeding in which any right to im¬ 
moveable property is directly and specifically 
in question, the property cannot be transferred 
or otherwise dealt with by any party to the suit 
or proceeding so as to afiect the rights of any 
other party thereto under any decree or order 
which may be made therein, except under the 
authority of the Court and on such terms as it 
may impose. 

The learned Judge took the view that 

it could nob be said at the material time 
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that any suit was pending becange the 
suit concerned was a misconceived action 
in a Court which had no jurisdiction. 
He went so far as to hold that no suit 
within the meaning of S. 52 was pending 
at all at the material time and that the 
doctrine of lis pendens did not accrue 
until the institution of the suit in the 
Subdivisional Court which actually took 
place a day after the execution of the 
conveyance. 

There is direct authority on this very 
point in the case of Tangor Majhi and 
others v. Jaladhar Deari (2). There it 
was held that the rule of lis pendens 
will operate in favour of a plaintiff, 
who, at the time of the transfer was 
erroneously prosecuting his suit in a 
Court which from defect of jurisdiction 
was unable to entertain it and in conse¬ 
quence returned it for presentation to 
the appropi'iate Court, which Court 
ultimately decreed the suit on the basis 
of a lawful compromise. The decision 
in question appears to me to be based on 
a sound principle of equity. Here the 
suit was eventually decreed in the wife’s 
favour. There was no evidence that the 
mistake in the institution of the original 
suit in the first Court was due to her 
negligence or fault. She, indeeil, as far 
as the evidence showed, acted with duo 
diligence and bona fide. Eventually, as 
has been observed, she was successful. 

Prom the commencement, the plaintiff 
in the words of S. 52 was engaged in 
“actively prosecuting” her suit. I am 
of the opinion that even if a person 
actively prosecutes a suit in a Court 
which from defect of jurisdiction is an 
inappropriate tribunal, yet such active 
prosecution is contemplated by the sec¬ 
tion under regard. 

The same principle has bean adopted 
in a construction of the Limitation Act. 
Por these reasons I am of opinion that 
the appeal should be allowed with costs. 

R.l). Appeal allowed. 
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HkAI.D and CaNIilFPE, JJ. 

Ma Chon —.Appellant. 

v. 

MaiiHti Mifint —Respondent. 

First Appeal No. 241 of 1925, Decided 
on 3rd Marclt 1927, from the judgment 
of the Dist. J.. Pyapon, in Civil Suit 
No. 13 of 1925. 


Civil P, C., S. 2 (2)— Application for ad¬ 
journment opposed^Court refttsing adjourn¬ 
ment and dismissing suit—Order is a decree- 
and not an order under Civil P. C., 17,- 

B. 3. 

A suit can bs dismissed under 0. 17, R. 3 
only when time has been expressly granted for 
a specifio purpose and the party to whom time 
has been so grantel has failed to do what was- 
necessary for that purpose. Where appellant- 
prayed for adjournment on the ground of hia* 
illness but the Court refused and the next day 
passed orders refusing adjournment and dis¬ 
missing suit. 

Held : that the order is a decree and is appeal- 
able as suob. [F 148 C 2, F 149 0 l}i. 

Buhman —for Appellant- 

Ba Maw^toi Respondent. 

Heald, J. —Appellant sued respon¬ 
dent for divorce on grounds of what may 
be called “legal cruelty,” and claimed* 
that she was entitled to all the property 
of the marriage. Respondent contested 
the suit and issues were framed. Both/ 
sides filed lists of witnesses, and on the- 
date fixed for bearing both sides had wit¬ 
nesses present. The case was, however, 
adjourned owing to the absence of the- 
Judge- On the date to which the case- 
was adjourned the advocates on both- 
sides asked for a postponement and the 
case was postponed and was fixed peremp¬ 
torily for the 3rd of September and two 
following days. 

On the 27th of August appellant ap¬ 
plied for summonses for two witnesses 
for the 3rd of September, and the sum¬ 
monses were issued but were not 
personally served. 

On the 3rd of September appellant’s 
advocate appeared but neither appellant 
nor any of her witnesses wore present, 
appellant’s advocate applied for an 
adjournment on the ground that appel¬ 
lant was ill. 

Respondent’s advocate opposed the 
application. The Judge heard both the 
advocates, presumably on the application 
for an adjournment, and next day passed 
orders refusing the adjournment and 
dismissing appellant’s suit. 

Appellant appeals against the dis¬ 
missal of her suit but no appeal lies 
against an order of dismissal for default. 
An appeal does, however, lie against the 
dismissal of a suit under the provisions 
of O- 17, R, 3 and appellant's view is 
apparently that this is such an appeal. 

It seams clear on the authorities that 
a suit can be dismissed under 0.17, R. 3 
only when time has been expressly 
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granted for a specific purpose and the * 
party to whom time has been so granted 
has failed to do what was necessary for 
that purpose. If that is the correct view 
of the meaning of the Buie then it is 
clear that the Rule did not apply in this 
case, since time was not expressly 
granted to appellant for 'the purpose of 
causing the attendance of her witnesses, 
it would seem to follow that the order 
could not have been made under that 
rule. 

The question then arises whether or 
not the order is appealable. Prima facie 
it is a decree, since it is the final expres" 
sion of an adjudication which so far as 
regards the Court expressing it con- 
•clusively determines the rights of the 
parties with regard to the matters in 
■controversy in the suit and it is not an 
adjudication from which an appeal lies 
as an appeal from an order and I do not 
think that it can be regarded as an order 
of dismissal for default within the mean* 
ing of S. 2 (2) (b) of the Code. 

I would, therefore, hold that the order 
is appealable as a decree. 

It is clear that the decision of the 
learned Judge of the District Court was 
mistaken. Appellant had actually taken 
the steps necessary to cause the atteu" 
dance of two of her witnesses. There is 
nothing to show that she was in any way 
to blame for their failure to appear and 
the Judge ought to have given her a 
further opportunity of causing their 
attendance. 

For these reasons 1 am of opinion that 
the judgment and decree of the lower 
Court, should be set aside and the case 
should be remanded with direction to 
ro'admit the suit under its original 
number and to proceed to determine 

It. 

The costs of the hearing in this Court 
except as otherwise directed in the order 
of this Court, dated the 24tb of January, 
192.5, should abide the final order in the 
suit as to costs. 

A certificate for the -refund of the 
Court'fee paid on the memorandum of 
•appeal should issue. 

£.D. Case remanded. 
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DOYIiB, J. 

Accused—Applicant, 
v. 

King'Emperor —Opposite Party. 

Criminal Revision No. 2-B of 1927, 
Decided on 14th February 1927, from 
the order of the E. S. D. M., Rangoon, 
in Criminal Trial No. 387 of 1926. 

Burma Motor Vehicles Rules, R. 16— To pass 
tram-car on right hand side is prima facie 
negligent. 

Except lot reasonable cause a tram-car must 
be passed on the left side ; the proviso in B. 16 
merely allows a special exception to the general 
rule. To pass it, therefore, on the right side is 
prima facie negligent since the sudden appear¬ 
ance o! a vehicle from behind a tram-car on the 
unexpected side is a fruitful source of accidents. 

[P 149 C 2] 

Cowasjee, Sen and Banerjee —for Appli¬ 
cant. 

Judgment. —The Eastern Sub-Divi¬ 
sional Magistrate has found as a fact 
that a collision between a Corporation 
motor vehicle and a tram-car which was 
following it was caused by the negligence 
of the tram-car driver. He had also 
found that the Corporation vehicle 
jDassed the tram-car on the right hand 
just before the collision, and holding that 
as the passing occurred on a narrow 
bridge on a day when there was great 
vehicular traffic the disobedience of tlie 
rule of the road prescribed in Rule 46, 
Burma Motor Vehicles Rule, constituted 
negligence on the part of the Corpora¬ 
tion vehicle driver. 

It is argued that the Rule does not 
forbid a car to pass a tram-car on the 
right side. 

Rule 16 runs as follows: 

No motor vehicle shall, without reasoaable 
cause, be driven otherwise than on the left or 
near side of any public thoroughfare. Provided 
that, for the purpose of passing any horse or 
vehicle (other than a tram-car or other vehicle 
running on fair rails) proceeding in the same 
direction every motor vehicle shall be driven 
by the right side of such horse or vehicle. 

It appears clear from the wording of 
this rule that except for reasonable cause 
a tram-car must be passed on the left 
side; the proviso merely allows a special 
exception to the general rule. To pass 
it, therefore, on the right side is prima 
facie negligence since the sudden appear¬ 
ance of a vehicle from behind a tram-car 
on the unexpected side is a fruitful 
source of accidents. 


Ahmed v. King-Emperob (Doyle J.) 
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In the present case out of which the 
application in revision arises, the colli¬ 
sion was undoubtedly due to the cai-e- 
lessness of the tram-car driver. While, 
therefore, the conviction of Ahmed was 
justihed since he failed to establish rea¬ 
sonable cause for his act as he has been 
guilty only of a technical offence, the 
fine might well have been nominal. The 
conviction is confirmed, but the fine is 
reduced to one of Rs. 10 (ten rupees), or 
in default, one week s simple imprison¬ 
ment. 

R.D. Conviction confirmed. 
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Heald and Ccnliffe, JJ. 

hi. S. Mahomed —Appellant. 

V. 

Collector of Tounfjoo —Respondent. 

First Appeal No. 225 of 1925, Decided 
on 6th January 1927, from the judgment 
of the Dist. J., Toungoo, in Civil Mis¬ 
cellaneous No. 151 of 1924. 

(a) Civil P. C., S. lOij—Propriety of order 
setting aside ex parte decree can be q7testioned 
in appeal agaiyist subseg^ient decree in the same 
suit—Civil P. C., 0. U, li. 13. 

The propriety of ;iu order Petting aside an ox- 
parto decree cau bo questiooed iu an appeal 
against the subsequent decree in the samo suit 
on the ground that the improper making of such 
an order iuvolves an error, defect or irregularity 
iu or an order ailectiug the decision of the case ‘ 
25/Iff. 2S0 and/I. I. R. 1025 Lah. -ICC. Diss. 
from. [P 152, C 2] 

^ (6) C'iitl P. C., 0. 0, li. 13—Application for 
setting aside ex decree—Ap 2 )licant, a 

Collector—Bare slalentcnt of Collector as to 
S7tj)\cicnt canse is svl'uient—Press of work is 
su^icient 

The bare statement of the applicant is sufh* 
cient to satisfy the Court that tbe .applicant %va.s 
prevented by suflicient cause from appearing 
inacase where tbe material statement of fact 
made iu the applicarit’s application is not 
traver.'^ed by the opposite party and where the 
applicant is known to the Court to bo the 
Ctillector and a responsible officer of Govetu- 
tueut. 

I'ress of work to Collector is buflicieut c.auto. 

[P 153. C IJ 

(c) Civil P. C.. Ss. 90 and 105—Scope. 

Section-' U‘J and 105 are not mutually 
dostructivo. [P. 154, 0 1] 

id) Civil P. C., S. 105—Scoi-'f. 

It ibnot necessary to read into S. 105, ad* 
ditioiial words oil the morit.s. (P. 153, C 1] 

A. B. Banerjcc —for Appellant. 

Ormiston — for Respondent. 


Heald, J. —By Revenue (Land Acqui- 
sition) Department Notification No. 18,. 
dated the 6th February 1924 the Local 
Government declared that certain lands, 
including lands belonging to the present 
appellant, M. S. Mahomed, were required 
for a public purpose, and directed the 
Subdivisional Officer, Pyu, as Collector 
under the Land Acquisition Act, to take 
order for the acquisition of the land. 
The Collector awarded Rs. 4,746-8-0 to 
appellant for his land and appellant 
accepted that amount under protest and 
asked for a reference to the Court. 

The Collector made the reference and 
on the 11th of March 1925 the Court 
issued notice to him informing him that 
the case would be heard on the 20th of 
March. That notice was served on the 
176h of March. On the 20th of March 
Collector was not represented and the 
hearing was adjourned to the 24th of 
March. On that date the Court examined 
appellant’s witnesses and reserved orders. 
At the same time tbe Judge of the Dis¬ 
trict Court wrote to the Deputy Com¬ 
missioner, to whom the Collector as Sub- 
divisional Officer was subordinate, point¬ 
ing out that the Collector had failed to 
enter an appearance and that the case 
had boon heard ex-parte. His intention 
in writing this letter w’as clearly to give 
the Collector an opportunity of applying 
to be heard l)6fore judgment was de¬ 
livered. On tlio 20th of April the Judge 
issued notice that judgment would be 
delivered on the 21st, and he delivered 
judgment on the latter date, nearly a 
month after tho e.x-parte hearing. 

The Collector took no action until the 
18th of May vvhon ha filed an application^ 
that the ox-parte decree should be sot 
aside under the jjrovisions of O, 9, R. 13« 
He admitted receipt of the notice, bat 
said that ho received it while he was out 
on tour and tliafc ho was unable to attend 
the Court on the date fixed through press 
of work. Ho also said that, not having 
a copy of tho Land Acquisition Manual 
with him, ho overlooked tho provisions 
of Direction 48 of that Manual. He said 
further that when he received a com' 
munication from the Deputy Comm|8 
sionor, presumably as a result of the* 
Judge's letter to that officer, it was 
arranged that the Akunwun, that is the- 

head of tho Doptity Commissioners- 

Revenue Office, should appear before the- 
Court, bub tlie Akunwun, for som® 
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reason which does no6 appear, took no 
action. The Colleotor, who, it may be 
noted, was the snooessor in office of the 
Oollector who made the award, said that 
an advocate had actually been instructed 
by the Burma Hallways, for whom the 
land was being acquired, and that it 
was all along the intention of the Burma 
Bailways to ‘contest the case, and he 
asked that the es'parte decree might 
be set aside. No affidavit accompanied 
this application, and the only causes 
shown for the Collector’s failure to enter 
an appearance were his being on tour 
when the notice was received and press 
of work. 

On the Collector’s application the Judge 
set aside the ex'parte decree, which 
had awarded appellant Hs. 7,7ll*l0-0 
instead of Rs. 4,868-6-0, and after hear¬ 
ing evidence, confirmed the Collector’s 
original award. Appellant appeals and 
one of his grounds of appeal is that the 
Judge was not entitled to set aside the 
ez-parte decree because he bad before 
him no evidence that there was sufficient 
cause for the non-appearance of the 
Oollector. 

Respondent’s learned advocate replies 
that no appeal lies against an order set¬ 
ting aside an ex-parte decree, and that 
the propriety of such an order cannot bo 
questioned in an appeal against the 
decree subsequently made in the case. 
In support of this view he refers us to 
the provisions of S. 99 of the Code, 
which says that no decree shall be re¬ 
versed or substantially varied in appeal 
on account of any error, defect or 
irregularity in any proceedings in the 
suit not affecting the merits of the case. 

Appellant on the other hand refers 
us to S. 105 which says that where a 
decree is appealed from, any error, defect 
or irregularity in any order affecting 
the decision of the case, may be set forth 
as a ground of objection in the memo* 
randum of appeal. 

S. 105 deals primarily with appeals 
from orders, and the meaning of the 
provision cited is that although no ap¬ 
peal may lie from a particular order as 
an order, nevertheless the propriety of 
that order may be questioned in an ap¬ 
peal from the decree in the suit in 
which the order was made if it affects 
the decision of the case. An order re¬ 
fusing to set aside an ex-parte decree is 
appealable as an order under O. 43, 


H. 1 (d), but an order setting aside such ^ 
decree is not appealable either as an 
order or as a decree. But if an order 
setting aside an ex-parte decree is one of 
the orders contemplated by the latter 
part of S. 105 (1) then it may be ques¬ 
tioned in an appeal from the final decree 
in the suit and if it is found to have 
been wrongly made, it would seem to 
follow that that finding would warrant 
the setting aside of the subsequent decree 
and the restoration of the ex-parte decree 
which was wrongly set aside. S. 90 
seems to have been intended to deal with 
errors, defects or irregularities of pro¬ 
cedure, such errors, defects or irregulari¬ 
ties being presumably ejusdem generis 
with misjoinder of parties or causes of 
action, which do not affect the merits 
of the case, and if the alleged error, 
defect or irregularity of an order setting 
aside an ex-parte decree affects the 
decision of the case it would not fall 
within the purview of that section. We 
have been referred to certain rulings in 
which the provisions of S. 105 have been 
considered. 

In the case of Nand Ram v. Bhopal 
Singh (1), cited by appellant, the ques¬ 
tion was whether or not the Court ought 
to interfere in revision with an order 
sotting aside an ex-^arte decree and one 

of the learned Judges said that 

The remedy of the applicant v/as to attack 

the order in appeal from the decree.under 

S. 105, Code of Civil Procedure. 

On the other hand there is an earlier 
decision of a Bench of the same High 
Court in the case of Tasaduq Husain v. 

Hayet-un-Nissa (2) in which it was said : 

Section 58B (which for the purposes of this 
case may be regarded as corresponding to O. 43, 
H. 1) of the Code of Civil Procedure, whilst 
allowing an appeal from an order under S. 108 
now O. 9, R. 13 refusing to set aside an ex-parte 
decree, does not allow an appeal from an order 
setting aside an ex-parte decree. From this 
we infer that it was the intention of the 
Legislature that an order setting aside an ex- 
parte decree .shall be final. The learned ad¬ 
vocate for the appellant referred to S. 591 
now 105 of the Code, which provides that if any 
decree be appealed against, any error, defect or 
irregularity in any order not otherwise appeal- 
able, aSecting tbe decision of the case may be 
set -forth as a ground cf objection in the memo¬ 
randum of appeal. We agree with tbe rulings 
in Chintamony Dassi y. Raghoonath SaTtoo (3) 
and Oolab Kunwar v. Thakur Das (4), and hold 

(1) [1912J 34 All. 592=16 I. C. 1=10 A. L. J. 

130. 

(2) [1903] 25 All. 280=(1903) A. W. N. 39. 

(3) [1895] 22 Cal. 931. 

(4) [1902] 24 All. 464=(1902) A. W. N. 136. 
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that tbo words “ affecting the decision of the 
case *'must mean, afleoting the decision of the 
case on its merits, and that consequently an 
•Order setting aside an ex-parte decree does not 
come within the purview of the section. 

In the c%s 0 of Gopala Chetti v. Suhbier 
(5) where an ex-parfce decree had been 
passed against two defendants and had 
been set aside as against both on the 
application of one of them, and the plain¬ 
tiff in appealing againsS the final decree 
in the suit claimed that the decree ought 
not to have been set a^ide as against the 
defendant who had not applied to have 
it set aside, a Bench of the High Court 
at Madras accepted the contention that 
as no appeal lay against the order setting 
aside the ex-parte decree, it was open to 
the appellant in appealing against the 
final decree in the case to object to such 
order as contrary to law, and said that 
as in their opinion in the circumstances 
of the case the decree passed ex-parte 
against the first defendant, that is the 
defendant who hai not applied to have 
the decree set aside, ought not to have 
been set aside, they restored the original 
decree so far as it directed the first 
defendant to pay the amount decreed. 

In a recant case. Smidar Singk v. 
Nif/haiva (6), a Bench of the Lahore 
High Court took the contrary view. In 
that case the trial Court first decreed 
the plaintiff’s claim ox-parte. The defen¬ 
dants applied to have the decree set aside 
and the Court set it aside and ultimately 
dismissed the plaintiff’s suit. That dis¬ 
missal was confirmed on appeal but a 
second appeal was filed in the High 
Court. Tliat appeal was heard by a 
single Judge of the Court who held that 
the order setting aside the ex-parte 
decree could not be questioned because, 
even if the order rostering the case to a 
hearing was erroneous, the error was not 
one affecting the decision of the case 
within tho meaning of the S. 105 of the 
Civil P. C. A further appeal was then 
filed under tho Letters Patent, and the 
Bench before whom that appeal was 
hoard said : 

It will ba observed thT,t a’l order refusing to 
R9t a^ide an ex-pirte decree is appealable under 
O. 43, R. 1 (d), but no app3al is granted from an 
order accepting an application to set aside an 
es-pxrte decree, and we cannot think it was the 
intention of ths Lagislature that au orrouoous 
order accepting an application to set aside the 
ex-parto decree should be assailable in appeal 
exciDt in so far as it the decision of the 

(. 0 ) [1903] 26 Mad. G0l=l3 M. L. J. 308. 

(0) A. I. R. 1925 Lkh. 400=3 Lah. 91. 


case on the merits. The reason for the discii* 
mination betweeu an unsuccessful and a suoces* 
ful application is obvious, for an unsuooessfuf 
application pracludcs a thorough exploration of 
the merits of the case whereas a successful 
application enables the points in litigation to 
be decided on the merits, the ideal goal of all 
litigation. 

On the other hand in an equally recent 
case of the same High Court Ajudhia 
Parskad V. Imam Ud Din (7) another 
Bench seems to have held that an order 
under R. 9 (2) of O. 22 of tho Code, which 
provides for the setting aside of an order 
of abatement or dismissal if it is proved 
that the party in default was prevented 
by any sufficient cause from continuing 
the suit, is an order affecting the decision 
of the case within the meaning of S. 105 
of the Code- 

In this state of the authorities, it 
seems clear that we must decide for our¬ 
selves whether in our opinion the making 
of an order setting aside an ex-parte 
decree in a case, where there was nothing 
before the Court except the mere appli¬ 
cation of the party, to satisfy it that 
that party was prevented by any sufficient 
cause from appearing, is or is not an 
error, defect or irregularity in an order 
affecting the decision of the case. 

I am unable to avoid the conclusion 
that it is such an error defect or irregu¬ 
larity, since it results in the setting 
aside of the actual decision in the case, 
and I find it difficult to read into S. 105 
the additional words "on the merits” 
which the learned Judges who decided 
in the contrary sense seem to have read 
into it. I would therefore hold that the 
propriety of an order setting aside an 
ex'parte decree can be questioned in an 
appeal against the subsequent decree in 
the same suit, on the ground that the 
improper making of such an order 
involves an error, defect or irregularity 
in or an order affecting the decision of 
the case. 

The question then arises whether or 
not the order was in fact improperly 
made. The Collector stated expressly in 
his application that he “ was unable to 
attend Court on the date fixed through 
press of work. ” Appellant filed a written 
objection in which he said that “the 
petition does not disclose any reasonablo 
cause or a shred of excuse for re-opening 
the matter.” He did not traverse the 
Collector's statement of fact and in effect 


(7) A. I. R. 1923 Lah. 230. 
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lie said 6ha6 the fact stated was not 

sufficient cause ” for setting aside the 
decree. He did not complain of the 
absence of an affidavit, and there is no 
suggestion in the Judge’s order setting 
aside the decree that appellant or his 
advocate suggested at that time that an 
affidavit was necessary. The question 
raised seems to have been whether or 
not press of work was “ sufficient cause ” 
for the Oollector’s failure to appear, and 
the Judge held that it was. It must be 
admitted that proof of the facts alleged 
in support of applications to set aside 
ex'parte decrees is ordinarily given either 
by oral testimony or by affidavit. In 
this case there was neither oral evidence 
nor an affidavit and the question before 
us thus narrows itself down to this : 

Is the bare statement of the applicant sufficient 
to satisfy the Court that the applicant was 
prevented by sufficient cause from appearing, in 
a case where the material statement of fact made 
in the applicant's application is not traversed 
by the opposite party and where the applicant is 
known to the Court to be the Collector aud a 
responsible officer of Government ? 

I am of opinion that in such a case the 
mere statement is sufficient. The matter 
to which I attach importance is that the 
Collector’s statement of fact was not 
denied. The reason why it was not 
denied was doubtless that the Gollector 
was a person of whom it could not 
reasonably be suggested that his state¬ 
ment of fact was untrue, and if appellant 
accepted it as true and argued merely 
that the fact stated was not sufficient 
cause, I see no reason why the Court 
also should not accept it as true. 

I am therefore of opinion that in the 
circumstances of this case the Judge was 
entitled to accept the Collector’s state- 
Qoent that he was prevented by press of 
work from attending the Court as proof 
of sufficient cause within the meaning of 
O. 9, R. 13, and I would add that, if he 
was not so entitled, the error, defect or 
irregularity in his procedure in accepting 
the Collector's statement made in an 
application instead of in an affidavit, 
although it may not be an error, defect 
or irregularity which comes within the 
absolute bar of S. 99, would not in my 
opinion be an error, defect or irregularity 
of procedure which in the circumstances 
of the case would warrant our interfering 
in appeal with the Judge’s decision on 
the question whether or not there was 
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sufficient cause for the Collector’s failure 
to appear. 

I would therefore disallow the first 
ground of appeal. As the appeal has so 
far been heard only on the questions of 
law raised on the first ground of appeal 
a further hearing on the other grounds 
will be necessary. 

Cunliffe, J .—In this appeal a prelimi¬ 
nary point of law arises. The appellant 
was the owner of land in the Toungoo 
District. The respondent is the Collector 
of Toungoo. The appellant’s land was 
compulsorily acquired by Government. 
Compensation was awarded. A reference 
was put forward by the appellant to the 
District Judge to euhance the said com¬ 
pensation. The District Judge altered the 
award of the Collector from Rs. 4,868-6-0 
to Rs. 7,714-10-0. He did so at an 
ex-parte hearing. He recorded in his 
judgment that there was no appearance 
either on the part of the Collector or the 
Burma Railways Company, Limited, 
although the Collector was duly served 
with notice. Subsequently, the learned 
Judge set aside his ex-parte decree on 
the application of the Collector and after 
that at a third sitting heard evidence 
put forward by the Collector and restored 
the original award. 

This is an appeal from the decision to 
restore the award confirmed by the 
learned Judge and it is argued that on 
this appeal upon the merits an appeal 
also lies against the setting aside of tne 
ex-parte decree and the decision to re¬ 
hear. 

Order 9, R. 1.3 deals with the setting 
aside of an ex-parte decree. The rule in 
question states that the Court may do so 
if ib is satified that the summons was not 
duly served or that the applicant was 
prevented by any sufficient cause from 
appearing when the suit was called on 
for hearing. It has already been noted 
that the summons was duly served. 
There was no evidence before the learned 
Judge either by oral testimony or affidavit 
to show that the Collector was prevented 
by any, much less sufficient, cause from 
appearing to support the award at the 
first hearing. 

The question to be decided is whether 
we are cojnpetent to hear an appeal 
against the decision to re-bear and to set 
aside the ex-parte award in a general 
appeal upon the merits. S. 99^ of the 
Civil P. C. runs as follows; 
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No decree shall be reversed or substantially 
varied, nor shall any case be remanded, in 
appeal on account of any misjoinder of parties 
or causes of action or any error, defect orirregu* 
larity in any proceedings in the suit, not affect¬ 
ing the merits of the case or the jurisdiction of 
the Court. 

And S. 105, sub-S. (1) runs: 

Save as otherwise expressly provided, no 
appeal shall lie from any order made by a Court 
in tbe exercise of its original or appellate juris¬ 
diction ; but, where a decree is appealed from, 
any error, defect or irregularity in any order, 
affecting the decision of tbe case, may be set 
forth as a ground of objection in the memo¬ 
randum of appeal. 

It is manifestly impossible that these 
two sections should be considered as 
mutually destructive. Rather, in my 
view, should S. 105 be looked on as being 
supplementary to S. 99. 

There appears, however, to be a con¬ 
siderable conBict of judicial opinion as to 
the exact interpretation of S. 105 when 
applied to an appeal against an order 
setting aside an ex'parte decree under 
O. 9, R. 13. It is admitted without 
demur that such an appeal is contem¬ 
plated by the section, bub certain High 
Courts, Allahabad and Calcutta for 
instance, have considered that an appeal 
of this kind should only be entertained 
when the order setting aside the ex-parte 
decree atlects the decision of the case 
“ on its merits. " On the other hand, the 
High Court of Madras does not consider 
that such a limitation is intended by this 
section. The reasons which apparently 
actuated the view which limited the 
power of appeal are on the grounds of 
public policy. For example, in the case 
of Sunder Singh v.Nighaiva and anotJier 
(G), Le Rossignol, J., said that unless the 
limited view was taken it precluded a 
thorough exposition of the merits of the 
case which was the ideal goal of all 
litigation. 

I am unable to appreciate this inter¬ 
pretation. It necessitate? the importation 
of words into a section of a statute by 
limplication which to my mind is always 
cl.ingorous. I can see no reason why if a 
Judge in the Court below has acted un* 
judicially in sotting aside an ex-parte 
docroo and has wrongly applied O. 9, 
H. 13 this Court has not the power to 
I'Gverso his decision. There seems to he 
an idea that quite apart from the provi¬ 
sions of O. 9, R. 13 there is an inherent 
right in any Court to set aside an ox-parte 
docroo. In my view, that is not so, bub 
oven if there was an inherent right, I am 


perfectly sure that no Court is justified 
in exercising an inherent right witboufr 
proper grounds or proper evidence. In 
tbe appeal before us as I have stated 
earlier in my judgment, there was no 
material whatever before tbe learned 
Judge to take the course that he did 
under 0. 9, R. 13. In my view we have 
a right and a statutory right to deal 
with this question under S. 105. In tho 
circumstances, I think this appeal sue* 
coeds on the preliminary point raised and 
the order of the learned Judge restoring 
tbe case on the application of the Collector 
by means of setting aside his former 
ex-parte decree should be reversedr 
(After proceeding with tho appeal on 
merits and holding that the Collector’e 
award, confirmed by the District Courfr 
at rehearing, was fair and proper, the- 
judgment dismissed the appeal). 

R.D. Appeal dismissed* 
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Rutlluge, G. J.. akd Brown, J. 

P. M. Chettyar Firm —Appellants.- 

V. 

Ma Shwe Pon and others —EespoiT' 
dents. 

First Appeal No. 29 of 1926, Decided 
on 18th January 1927. 

(а) Letters Patent {Rangoon), Cl. Id^Order 
refusing to amend plaint is “ judgment, ” 

Aq order refusing leave to amend a plaint fol- 
lowed by dismissal of the suit is a "judgment'' 
within Cl. 13 and is appe.alablo. [P. 165, 0, IJ 

(б) Civil P. C., 0. G, R. nSuil on registered 
mortgage~“ji£ortgage found to be not Tegistered~“' 
Amendment seeking personal decree is allowed. 

Where in a suit on an ordinary registered 
mortgage, it was found that tho mortgage was 
not registered, and the plaintiff asked for leave' 
to amend tho plaint seeking to have a personal' 
decree : 

Held : that a personal decree is an ordinary 
and certainly not an inconsistent prayer in 
mortgage suits, the primary relief sought being, 
tho repayment of the money lent with iuterost 
and that the claim, as sot up in the amended 
plaint, was not so distinctly iuconaistout witta 
tbe original plaint that the amendment should 
bo refused : A. I. R. 1022 P. C. 240, Dist. ; 24 
All. 45G, Foil. [P. 155. C. 2l 

B. K. B. Naidn —for Appellants. 

F. C. Brown —for Respondents. 

Jugdment. —This is an appeal from 
an order of this Court on the Original 
Side refusing to allow an amendment ot 
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the plaint on the ground, as given in the 
order, that the cause of action in the 
amended plaint is distinct and inconsis* 
tent with the previous suit. It appears 
from^the record that the appellant first 
sued as if on an ordinary registered 
mortgage, but, subsequently, finding that 
the mortgage was not registered, asked 
and obtained leave to amend his plaint. 
This leave was granted on the 31st July 
1925 and the appellant was ordered to 
pay costs, which he has already done. 
In that order the defendants had liberty 
to file an amended written statement 
and, m this amended written statement, 
they Ejected to the proposed amendment 
as setting up a totally difTerent and 
inconsistent case. The matter came on 
for argument before a different Judge, 
and, for the reasons already stated, he 
refused to allow the plaintiffs to amend 
and, as a result of this refusal, the suit 
was dismissed on the 6th January 1926. 

An objection was urged on behalf of 
the respondents that the appellant is 
wi'ong in appealing from the order refu¬ 
sing leave to amend and . that he ought 
to have appealed from the dismissal of 
the suit. "We do not think that this 
objection can prevail. In the circum¬ 
stances of this case we have no hesitation 
in holding that .the order appealed from 
is a judgment within the meaning of 
01. 13 of the Letters Patent, and, if that 
order was wrong the subsequent judg¬ 
ment and decree are invalidated. O. 6, 
R. 17 of the Code of Civil Procedure 
states that all such amendments -shall be 
made as may be necessary for the pur¬ 
pose of determining the real questions in 
controversy between the parties. No 
doubt there are authorities which clearly 
limit the exercise of this right of privi* 
lege ; an instance of one of such cases is 
Ma Shwe Mya v. Mating Mo Ilnaung U), 
where Lord Buckmaster declares at page 
217 : 

All rules of Court are nothing < but provisions 
intended to secure the proper administration of 
justice and it is therefore essential that they 
should be made to serve and be subordinate to 
that purpose, bo that full powers of amendment 
must be enjoyed and should always be liberally 
exercised, but none the less no power has 3 'et 
been given to enable one distinct cause of action 
to be substituted for another, nor to change, by 
means of amendment, the subject-matter of the 
suit. 

The latter words are, no doubt 

(1) A. I. R. 1922 P. C. 249=43 Cal. 832=48 
I. A. 214=24 U. B. R. 80. 
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very wide, but they have to ba read 
in connexion with the facts of that 
case, which show that the parties origi* 
nally sued in respect of a contract naade 
in 1912, and, when they came up to the 
appellate Court, viz., the Judicial Com¬ 
missioner of Upper Burma, they applied 
and obtained an amendment basing their 
case upon a contract made in 1903. It 
will be seen that these facts are very 
different from those in the present case. 

What the appellant primarily wants is< 
the repayment of his money with in¬ 
terest. His first allegation, no doubt, 
was that he lout the money on the 
security of an ordinary mortgage and in 
his amended plaint he alleged that he' 
lent the money on the security of an 
equitable mortgage and also ask for a 
personal decree. A personal decree is an 
ordinary and certainly not an inconsis¬ 
tent prayer in mortgage suit, and al¬ 
though the cause of action on an equitable 
mortgage is different from the one on an 
ordinary registered mortgage, bearing 
clearly in mind the nature of both and 
the primary relief sought, namely, the 
repayment of the money lent with in¬ 
terest, we do not consider that the claim, 
as set up in the amended plaint, was so 
distinctly inconsistent with the original, 
plaint that the amendment should have| 
been refused. Though the causes *of 
action may not have been identical, 
they are not entirely and totally dis¬ 
tinct as they^ were in Ma Shtve Myat's 
case (l) already cited. We are for¬ 
tified in our opinion by a judgment of a 
Bench of the Allahabad High Court in 
the case of Sukhdeo Prasad v. hachtnan 
Singh (2), where, although an amend¬ 
ment was in fact not asked, the Bench 
held that there was nothing to prevent a 
plaintiff in the course of a suit relinquish¬ 
ing his claim for the sale of the mort¬ 
gaged property and asking merely for a 
simple money decree. Such an amend¬ 
ment of the pleadings did not amount to 
a conversion of the suit into a suit of 
another and inconsistent character. For 
these reasons we allow the appeal and 
remit the case to the Original Side for 
trial and disposal on the amended plea¬ 
dings. We allow costs two gold mohurs. 

Case remitted. 


(2) [1962j-24 All. 456=(igo2) A. \V. N. 


114. 
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Rutledge, C. J., and Brown, J. 

Ma N(je —Appellant. 

V. 

Maung Po Saing and another —Respon¬ 
dents. 

First Appeal No. 88 of 1926, Decided 
on 19th January 1627, from the Original 
Side in Civil Regular No. 139 of 1925. 

ij-. Civil P. C., S. 11— Plaintsff's case dismissed 
•—Issue between co’defendayits need not he 
decided. 

Issue between co-defendants should be decided 
by a Court where such determination is neces- 
gary before the plaiatifi’s claim can be de¬ 
termined. But such issues should not be 
determined after the plaintiff’s suit has been 
dismissed : Kevan v. Crawford, (18771 G Ch. D. 
29. Rel. on. [P 156 C 2J 

K. C. Bose —for Appellant. 

Thet Tun and Ba Tan —for Respon¬ 
dents. 

Rutledge, C. J.— This is an appeal 
from the judgment of the Original Side 
of this Court, dismissing the plaintiff’s 
(2nd respondent's), suit with costs, and 
also purporting to dismiss the 2Dd defen¬ 
dant appellant’s claim. 

The 2nd respondent sued as the 
nephew and sole heir of one U Po Kyaw, 
deceased, and cited the 1st respondent, 
who had set up a claim as the Keittima 
son of tho deceased (and which plaintiff 
stated was a false claim), as a defendant. 
He also in his plaint claimed House 
No. 72 Lower Inseindan Street, Kem- 
mendine, as one of the items of property 
belonging to the deceased's estate. At a 
subsquent stage, the appellant, who 
claimed to be the owner of this item of 
property in Keinmondine applied to be 
joined as a defendant and she was ac¬ 
cordingly joined. The learned Judge 
fixed two issues, viz. 

(1) Whether the 1st defendant is the 
Keittima adopted son of the deceased U 
Po Kyaw V 

(2) Does No. 72 Inseindan Street, 
Kemmendino, belong to the 2nd defen¬ 
dant V 

So far as tho plaintiff is concerned, 
tho 2nd issue could only arise if the Ist 
issue was decided in the negative and 
he liad established his right as an heir 
to tlio late Po Kyaw. The learned Judge, 
however, has answered the 1st issue in 
tho affirmative and held that Po Saing 
is the Keittima adopted son, and conse¬ 


quently the sole heir of the deceased, 
Po Kyaw. That conclusively decided 
the suit, which accordingly must be dis¬ 
missed, and, in our opinion, the Court 
was not competent and had no jurisdic¬ 
tion to decide, after the suit was dis¬ 
missed the 2Dd issue bobween the co¬ 
defendants. 

The 2nd defendant-appellant never 
asked for any decree and never made any 
claim. She merely asked and was made 
a party to the suit to defend her interest, 
if and when they were attacked. Her 
interest could not, in our opinion, be 
altacked until the plaintiff had esta¬ 
blished his status as an heir of PofCyaw^ 
If he had, no doubt the Court would 
have had to make enquiry in case of 
dispute as to what that estate consisted 
of. There are cases, when issuesbetween 
co-defendants have to be decided by a 
Court, e. g., where such determination 
is necessary before the plaintiff's claim 
can be determined. But chis is not such 
a case, and we have never come across a 
case where issues between -co-defendaDts 
have been, determined after the plain¬ 
tiff's suit has been dismissed. On this 
point we might refer to Sir George 
Jossel, !M. R.’s remarks in the case of 
Kevan v. Craioford (1). 

The authorities reforied to were of this sort : 
That >vhGrc a plaiutiff obtaius- relief against one 
or more defendants, and there are subordinate 
questions, either necessary to bo gone into to 
work out that relief completely for the benefit 
of the plaintiff, or necessary to adjust the rights 
of the defendants consequent on the relief so 
obtained by the plaintiff, tho Courc may by 
inquiries in chambers work out tho equities 
between the co-defendants. But there is no case 
produced in which any such inquiries were 
directed where the plaintiff’s case wholly failed. 
It appears to me, therefore, that we are not 
compelled, as the Vice-Chancellor thought that 
he was compelled, to decide against principle by 
tbs authorities produced. 

For thesd reasons, the appeal must be 
allowed and that part of the judgment 
referring to the 2Dd issue and the finding 
thereon set aside with costs as against 
the 1st respondent. 

D.D. Appeal allowed. 


I 


(1) [1877J G Ch. D. 29=4G L.J. Oh. 729=26 W. 
B. 49=37 L. T. 322. 
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Kutledge, C. J., and Brown, J. 

A. P. Joseph —Appellant. 

V. 

E. H. Joseph —Respondent. 

First Appeal No. 118 of 1926 Decided 
on 7th Febraary 1927, from the Oivil 
Suit No. 356 of 1925, printed in A. I. R. 
1926 Rang. 186. 

(tt) Principal and agent—Younger brothers 
appoint the eldest as attorney to manage their 
share of Joint property—Such attorney constitutes 
their agent and cannot be held to restrict their 
proprietary rights. 

Three yoaagdc brothers appointed the eldest 
brother as their attorney to collect rents and 
manage the proprty : 

Held : that an attorney is, after ail. an agent 
and the appointment of an agent could not 
derogate from the proprietary rights of the three 
brothers. [P. 157, C. 2J 

(6) Contract Act, S. 23 —A transfer inoper¬ 
ative under Transfer of Property Act, S. 6 (d) is 
not " unlawful " within the meaning of S. 23. 

Although a transfer by way of a mortgage of 
a life estate restricted to the owner personally is 
inoperative under S. 6 (d), Transfer of Property 
Act, the transferee is entitled to a money decree 
all the same. [P. 156, G. 1] 

A. B. Banerjee —for Appellant. 

Shafee —for Respondeat. 

Rutledge, C. J. —This is an appeal 
from a judgment of the Original Side 
of this Court dismissing the plain- 
ti£f*appellant’s .suit on a preliminary 
objection, namely, that under S. 6 (d) of 
the Tranfer of Property Act, the res¬ 
pondent's interest in property conveyed 
to him and his three brothers under a 
deed of gift by their father, dated 2l3t 
November 1912, was restricted in its 
enjoyment to the respondent personally 
and could not be transferred by him. 
The learned Judge further held that such 
an encumbrance being forbidden by law, 
plaintiff-appellant, by reason of S. 24 
of the Indian Contract Act, could not get 
a simple money decree. To ascertain 
whether the respondent’s interest was 
restricted in its enjoyment to him per¬ 
sonally, we have to refer to the instru¬ 
ment creating it, which, curiously 
enough, was not filed as an exhibit in 
the trial Court. By consent of the ad¬ 
vocates, however, a certified copy of this 
deed of gift has been put in by consent 
and has been marked ^Exhibit B. From 
an examination of the terms of that 
instrument, it seems clear that subject 
to a charge in respect of portions for 
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the two sisters, immovable property 
was conveyed by the donor-father to his 
four sons equally for their lives and after 
theci to their children per stirpes, that 
is to say, an ordinary life estate- 
without any right of partition during the 
life time of the donees. We have exa¬ 
mined this document to see if there was 
any condition forbidding the mortgaging 
or charging or disposing of that life 
interest, and we have failed to discover 
any such limitation. The learned advo" 
cate for the respondent relies upon a 
clause in the latter portion of the instru¬ 
ment whweby the three younger brothers 
appoint their eldest brother as their 
attorney to collect the rents of the pro¬ 
perty and to manage it. We cannot 
infer from this provision any limitation 
of the rights of ownei-ship. It is obvious 
that four managers of a property would 
cot be convenient, and it is quite natural- 
that they should select their eldest 
brother to act for them in the matter of 
collecting rents, and managing the pro' 
perty. An attorney, after all, is only an 
agent, and we cannot infer from the 
appointment of an agent any derogation 
from the proprietary rights of the three 
brothers. 

By-S. 10 of the Transfer of Pi’operty 
Act. we see that an absolute condition 
restraining alienation is void, hut in this 
case we do not require to consider this 
section, for, in our opinion, there is no 
condition in the deed restraining aliena¬ 
tion, much less mortgaging or charging a 
life interest. It is perfectly clear law 
that an estate for life is properly capable 
of being transferred. The learned advo¬ 
cate for the respondeat has cited a recent 
decision in an unauthorised report of a 
Full Bench of the Madras High Court. 
That was a case of maintenance and the 
attempted transfer of this right of main¬ 
tenance by a Hindu widow. The facts 
of the case bear no analogy whatever to 
the present one, which as already men¬ 
tioned, is an interest in an undivided 
property for life. 

Though, it may not be necessary in 
view of our decision, we consider that 
the learned Judge erred in holding 
that the plaintiff-appellant was not 
entitled to a money-decree. He bases his 
decision upon S. 24 of the Indian Con¬ 
tract Act, and considers that an attempted 
charge or mortgage of an interest in 
property restricted in its enjoyment to 



158 Rangoon Maung Tgn U v. Maung Tun Aung (Doyle, J.) 1927 


by him of commou property without the couseu t 
of the rest is adverse to their interest and limi- 


fche owner personally is unlawful. S. 6 
(d) of the Transfer of Property Act, does 
not say that such a thing is unlawful, 
but merely that it cannot be done. S. 23 
of the Indian Contract Act, defines 
i“ unlawful " as, amongst other things, 
'that which is forbidden by law. This 
is the only possible heading in S. 23 
under which this transaction could be 
attempted to be brought. It could 
scarcely be argued that a loan from one 
brother to another was immoral or oppo¬ 
sed to public policy. By saying that a 
transaction cannot be done, S. 6 (d) 
mei’ely means if, purported to be done, 
it is of no effect, which i? a very diffe¬ 
rent thing from forbidding it to be done, 
and imposing a penalty in case of it 
being done. 

The learned trial Judge relies upon a 
decision of a bench of the Allahabad 
High Court, Bar Prasad v. Sheo Govittd 
(1). That case is a good illustration of 
the difference which we have drawn, 
because of the learned Judge’s remark at 
page IS? that “ mortgage contracts are 
forbidden by the provisions of Agra 
Tenancy .Act." We have not the Act before 
us, but the remark already quoted is ob¬ 
viously the basis of their judgment. 

For these reasons the appeal must ho 
allowed and we sot aside tlio order, and 
judgment appealed from, and remit the 
case to the trial Court for trial, and dis¬ 
posal on the other points raised in the 
pleadings. The appellant is entitled to 
costs o gold rnohurs, and to a refund of 
the Goiirt-feo under the Court-fees Act. 

•7.V. Appeal allowed. 

'(1) A. I. K. Vn-i All. IJl -11 All. 4.S0. 
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Doylk, J. 

MtiuiUjTmi U and others —Appellants, 

V. 

Mauiio Tun AiiHfj and anothc) —Ros- 
jnndonts. 

Second .Appeal No 5M1 of 192-3, Deci¬ 
ded on 7th January 1927, from the judg¬ 
ment of the Dist. J., Alyingyan, in Civil 
Api)eal No. 11 of 1925. 

TJtnlfiillon Act, Arl, Hi—Co-heir alicnnting 
common properly without other's consent—Time 
runs from date of alienation. 

An aliomaing co'hoir is to be reg.irded as an 
npent of tbc other co-heirs so that an alienation 


tation runs from the data of alienation and not 
from the date of suit for partition of common 
property; A. I. R, 1925 Rang. 40, and (1893- 
1900), L. B. R. 132, Foil. [P 158, C. 2J 

Dull —for Appellants. 

Kale —fer Respondents. 

Facts. — Plaintiffs-appellants and 
Maung Tun Aung, the Ist respondeat, 
were joint owners of certain undivided 
ancestral property. With the consent of 
the co-heirs Tun Aung was in possession 
of the property, and managed it on be¬ 
half of all. By two registered instru¬ 
ments executed in 1892, and in 1910, 
respectively he sold the lands to Ma 
Ngwo U (the 2nd respondent) and her 
husband Aung Saw. The co-heirs did 
nothing to assert to their rights till 1920 
when they brought a suit for partition. 
In 1924 they instituted two suits against 
Tun Aung and Ma Ngwe U in the Sub- 
divisional Court of Myingyan claiming 
the alienated lands as part of their 
ancestral undivided property and for 
possession of their respective shaves. 
The Sub-divisional Court and the District 
Court both held the suits to be time- 
barred. Appellants appealed to the High 
Court. 

Doyle, J, —It is not disputed that the 
land in dispute was alienated by sale by 
Tun Aung, co-heir of the appellants, to 
Ma Ngwe U and Maung 5aw more than 
12 years before suit was brought. It is, 
however, argued that time began to run 
against the appellants only In 1920, when 
suit for partition was brought, and the 
right Co the land was challenged in the 
suit. This view is inconsistent with 
Mauiuj Tun v. Maunq Taw (1) read with 
Ma San Ilia Me v. Ma Tun Me (2) with 
which I agree. The alienating co-heir 
must bo held to be an agent for the 
other co-heirs, and his act in selling was 
one adverse to the interests of all. The 
suit is notin reality brought against him, 
but against the vendee, and time would, 
therefore, run from the date of the sale. 
The appeal stands dismissed with costs. 

J-v. .Appeal dismissed. 


(ij [is'J3*iaobj u B. h' i 32. 
(2) A I. R, 1025 Rung. 40. 
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Brown, J. 

ilaung Bo Saw —Appellant. 

i 

V. 

Idaung Thwe —Bespondent. 

Civil Revision No. 258 of 1926, Decided 
on 17th January 1927, from the Town¬ 
ship Court J., Bassein, in Small Cause 
Suit No. 47 of 1926. 

Provincial S*nall Cause Courts Act, S. 25 — 
Case decided on assumption -against evidence in 
ihe case—High Court would interjere. 

The High Coact under 8. 25 will not ordi- 
sarily interfere on a question of fact but is not 
absolutely debarred from doing so. Where th3 
lower Court decided the case on the assumption 
that the plaintifi would not be likely to bring a 
false claim for so small a sum against the whole 
weight of the evidence given in the case, the 
High Court would interfere : A. I. R. 1925 Rang. 
810, Foil. [ P 159 C 2] 

Kin U —for Appellant. 

Judgment. —The respondent Mg.Thwe 
brought a suit against the petitioner 
Po Saw, for 20 baskets of paddy or its 
value. His claim was that in Nayan 
1287 B. E. the petitioner employed him 
to cultivate his land for 60 baskets of 
paddy. He completed the work and has 
been paid 40 baskets only. 

The petitioner denied that he had 
hired the respondent at all. The res¬ 
pondent himself gave evidence as 
to the facts stated in his plaint. He 
caused three witnesses, Mg. Pyan, Mg. 
Po Yin and Mg Tha Gyaw. Mg. Pyan 
and Mg. Po Yin are related to both 
parties and they both support the story 
of the petitioner that Mg. Thwe was 
employed not by the defendant-applicant 
but by one Mg. Ba Hte. Mg. Tha Cyaw 
does not give any very valuable evidence 
oither way. The defendant has given 
evidence himself and has called two 
witnesses - who support his story. It 
thus appears that all the witnesses called 
by both sides, where their evidence is 
relevant at all entirely support the story 
of the petitioner. In spite of this the 
trial Judge held that the respondent was 
speaking the truth and the question arises 
whether this Court can interfere with 
such a finding in revision. As to the 
powers of a High Court to deal in revi¬ 
sion with orders passed by Small Cause 
Court under the provisions of S. 25 of 
Provincial Small Cause Courts Act I agree 
^generally with *the view taken in the 


case of Siv Dass v. Ashabi (1). This 
Court will not ordinarily interfere on a 
question of fact but is not absolutely 
debarred from doing so ; and in my opi¬ 
nion the present is a case where the 
Court should interfere. The sole evi¬ 
dence in support of the plaintiff’s claim 
is his own statement. His own witnesses 
who are related to him as well as to the 
defendant, support the defendant’s story. 
The trial Court merely decided the case 
on tha ground that the plaintiff would 
not be likely to bring a false claim for so 
small a sum. 

It is impossible to say what may have 
been the motive for the plaintiff’s bring¬ 
ing the case. But if the principle fol¬ 
lowed by the trial Court is generally 
approved, the rules of evidence will be 
of little value. I do not mean to say 
that the trial Court could not consider in 
weighing the evidence whether the 
plaintiff would be likely in tha circum¬ 
stance to bring a false case. But I am 
unable to hold that the trial Court was 
justified in deciding against the whole 
weight of the evidence merely on this 
assumption. In fact the case was hardly 
decided in accordance with the rules of 
evidence at all. It was not from the 
evidence that the Judge gave his deci¬ 
sion, but rather from an assumption 
drawn as to the unlikelihood of a false 
suit being brought. I am of opinion that 
in the circumstances it can fairly be held 
that the decree passed by him was not 
according to law within the meaning of 
S. 25 of the Provincial Small Cause 
Courts Act. 

I set aside the decree of the trial 
Court and pass a decree dismissing the 
suit of the plaintiff-respondent with costs 
in both Courts. 

_P-p*_ _ Decree set aside. 

(1) A. I. R. 1925 Raug. 310=3 RaDg.~i71. 
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Heald and Cdnlifpe, JJ. 

Sioee Beong & Company —Appellant. 

V. 

A. T. Chettyar Firm —Respondent. 
Special First Appeal No. 28 of 1926 
Decided on 26bh January 1927, from th< 
judgment of the Small Cause Court J 
Rangoon, in Civil Regular No. 2454 of 
1925. 
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(а) Paper Currency Act (10 of 1923), S. 25— 
Eundi. 

A Huiidi, payable to bearer ooe day after 
sight, does not contravene the provisions of 
S. 25. [P 160 0 2J 

(б) Contract Act, S. G2— Eundi—Suit on — 
Hundi not admissible, being insujficiently 
stamped—Plaintiff may treat it as an agreement 
to 

In a suit based upon .a hundi, which, being 
insufficiently stamped, is not receivable in evi¬ 
dence, the plaiutid can disregard such Hundi 
and can treat it as an agreement to pay the 
money had aud'reoeived. [P 160 0 2] 

S. /■ All — for Apppellanfc . 

Anklesaria —for Respondent. 

Heald, J. —Appellants are merchants 
who have a shop in Rangoon and a 
branch at Monywa, and respondents are 
a firm of Chetfcyars who carry on a 
money-lending business at Monywa. 

On the 9th January, 1925, appel¬ 
lants took R. 2,000 from respondents and 
gave them a hundi for that amount pay¬ 
able to bearer one day after sight at their 
Rangoon place of business. 

Respondents say that they endorsed 
the hundi to their agent in Rangoon and 
sent it to him for collection, that they 
also wrote to him informing him that 
the hundi had been sent, that he tele¬ 
graphed to them that it had not been 
receivecl, that they gave appellants 
notice of the loss of the hundi, and that 
appellants replied that the hundi had 
been presented for payment and had 
been paid. They alleged that appellant’s 
action in cashing the hundi was wrong¬ 
ful and grossly negligent, and they 
claimed that they were entitled to re¬ 
cover the amount from appellants- 

Appellants said that the hundi was 
payable to bearer and that tliey had paid 
it to the bearer in good faith and without 
negligonce. They did not admit that 
the hundi was endorsed to respondents’ 
agent. They produced the hundi. 

The Court found tliab because the 
hundi was payable to boarer it contra¬ 
vened the provisions of S. 25 of the 
Paper Currency Act, and that because 
it was insulliciently stamped it could not 
be admitted in evidence or acted upon. 

On the latter finding the learned 
Judge, without taking any evidence, hold 
that because appellants did not allege 
that they had paid the money to respon¬ 
dents or their agent they had no defence 
to the suit, and accordingly lie gave 
respondents a decree for the amount 

claimed. 
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It seems clear that the finding of the 
learned Judge that the hundi con¬ 
travened S. 26 of the Paper Ourreijoy 
Act was mistaken, since although the 
hundi was payable to bearer it was not 
payable on demand. 

It is. however, not alleged that the 
hundi was properly stamped, and, there¬ 
fore. it could not he admitted in evidence 
or acted upon. 

Appellants in this appeal say that 
because the hundi was insufficiently 
stamped respondents could not sue on 
it, but respondents reply that they were 
entitled, apart from the hundi, to sue 
for money bad and received. On the 
basis of the Full Bench ruling in the case 
of Maung Kyi v. Ma Ma Gale (1), res¬ 
pondents were undoubtedly entitled to 
disregard the hundi, but if they did so| 
they could not prove that it was en¬ 
dorsed, and on the same basis appellants 
would be equally entitled to prove that 
the agreement between the parties was 
that the money should be repayable not 
to respondents, as being the persons who* 
supplied the money, but to the bearer of 
a particular scrap of paper, and they 
would also be entitled to prove that in 
accordance with the terms of that agree¬ 
ment they had paid the money in good' 
faith and without negligence to the- 
beaver of that scrap of paper. If appel*-^ 
lants succeeded in proving that the- 
agreement was that the money should be 
repaid to the beaver of that scrap of 
paper, respondents would clearly have no¬ 
cause of action against them on tba5 
agreement since they wore admittedly 
not the bearers of that paper, and whe¬ 
ther the suit was on the hundi or on the 
agreement proof of payment in good 
faith and without negligence would be a- 
complete defence. 

I would, therefore, set aside the judg¬ 
ment and decree of the Small Cause 
Court and remand the case to that Court 
with directions to re-admit the suit and 
to proceed to determine it. 

The costs in this appeal will abide the 
final order in the suit as to costs, 

J.v. Case remanded. 


(1) [1920) 10 L. B. R. 65=51 I.C. 84=12 Bur* 
L. T. 137 (F. B.). 
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A. I. R. 1927 Rangoon 161 (1) A. I. R, 1927 Rangoon 161 (2) 

MAUNG Ba, J. RUTIiEDGE, 0. J., AND DOOKWORTH, J. 

AniLTmlai Ohettyar —Applicanfe. Ko Po Yee and Bros, and others — 

V. Appellants. 


Mating Saing and another —Respon¬ 
dents. 

Civil Revision No, 377 of 1925, Daoi- 
ded on 15th December 1926, from the 
decree of the Dist. J., Magwe, in Civil 
Appeal No. 31 of 1925. 

Promissory note^Suit on. by indorsee—No 
indorsement as to payment—Indorsee is entitled 
to site—If the instritment Is discharged, remedy 
of payer is to sue original payee for refund. 

Where the promissory note has no indorse¬ 
ment of any piytneat, and there is nothing-to 
show that the indorsee is aware of any payments 
to the indorser, and he is a holder in due oourse, 
he is entitled to recover according to the apparent 
tenor of the instrament. If the instrument has 
been discharged, the remedy of the person paying 
is to sue the original payee to refund the amount 
which he had to pay over again. [P 161 C 1] 

K. C. Bose —for Applicant. 

Mating tjat —for Raspondonts. 

Judgment.— The plaintiff sued to 
recover the amount due on the promis¬ 
sory note in suit as an indorsee. The 
defence was that the amount due on the 
promissory note had been paid in full to 
the original payee. The learned Addi¬ 
tional District Judge accepted the defence 
and dismissel the claim. He evidently 
forgot that he was dealing with a nego¬ 
tiable instrument and that he should'*be 
guided by the principles laid down in 
the Negotiable Instruments Act. 

The promissory note has no indorse¬ 
ment of any payment to account, and 
there is nothing to show that the indor¬ 
see was aware of any of the alleged pay¬ 
ments to the indorser. He is a holder 
in due^ course and is entitled to recover 
according to the apparent tenor of the 
instrument. If the instrument had been 
discharged as alleged, the maker should 
have taken care to get it back. By 
allowing it to remain with the original 
payee he assisted hin| to perpetrate the 
/raud. His remedy would be bo sue the 
original payee to refund the amount 
which he had to pay over again. 

The decree of the District Court is 
set aside and that of the Township Court 
restored with costs. 

Decree set aside. 


V. 

Corporation of Rangoon —Respondent. 

Misc. Appeals Nos. 235 to 240 of 1925, 
Decided on 6bh September 1926. 

City of Rangoon Municipal Act, S. 80 — Assess¬ 
ment of rice mills—Contractors' theory should 
not be the sole test—Hypothetical tenants' theory 
should be followed if applicable. 

It would be dangerous to make the con¬ 
tractor's test the sole basis of rating of such 
properties as rice mills, as, indeed, any indus¬ 
trial undertaking capable of being let. Where 
the hypothetical tenant’s theory can be applied 
this theory must be followed as it is the one 
contemplated by S. 8o : 42 Bom. 692 and L R 
(1906) A. C. 43, Ref. [p l63 C 1] 

Judgment.—These six appeals were 
heard together in respect of the rating of 
six rice mills in the Kanaungto Creek. 
The main contention for the appellants is 
that the assessor was wrong in basing 
his assessment on what has been called 
the contractor’s test and in including the 
value of the machinery in the mill as 
well. The contractor’s test has been 
referred to at page 244 of Ryde on Rat¬ 
ing, 5th edition: 

lu some cases and most frequently in valuing 
the indirectly productive portions of gasworks 
or watstworks. the Courts have taken as the 
measure of value or rather have regarded as 
evidence of value what is commmly called ‘ the 
coatractor’s test,’ that is the interest on cost 
which a contractor would require if be provided 
the land and buildings f^r their present oc- 

Gave J , m The Queen v. School 
Board of Bondon ( 1 ), (a judgment con¬ 
firmed on appeal) refers to the con- 
tractor s test: 

It IS a rough test undoubtedly. It is a test 
m some cases, but it n not a test in others If 
the place is occupied by a tenant, it is not a 
good test at all, because the rent which he 
actually pays is a far better one. If the place 
13 unlet it ij not at all a good test becausj it 
may be that no tenant would give anything^ 
approaching to the interest on the cost Wt ff 

^'^<3 occupied by the owner 
himself then it is m some sense a test a rough 
test no doubt and only prima facie evidence 
but still some evidence to show what the value 
of the occupation is . ® 

t hat he woaM n ot to tirexUVse Singl 

ll) Cl8«(i] 60 J‘. P. 4iU^l7 O B n— 

U J. M. C. 169=34 V=5517t" 
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he would prefer to tiks the cheaper course aud 
pay the rent. 

In this pas=5ag6 fcha learned Judge 
gives as clear and as favourable a descrip¬ 
tion of this method as can ba obtained 
from reports of Rating Gases. 

By S. 80 of the Rangoon Municipal 
Act it is provided tliat certain taxes shall 
1)6 levied on buildings and lands at a 
specifi'^d percentage of their annual 
value, and by sub-S. (2) “annual value ” 
is stated to mean 

the gross annual rent for which buildings 
and i inds liible to tasatioo may reasonably be 
expected to let from year to year. 

Consequently, what the assessing auth¬ 
ority has to find out is what is the gross 
annual rent the hypothetical tenant 
would bo willing to give from year to 
year for the premises in question. The 
assessor gives a general statement re¬ 
garding the re-assessment of rice mill 
property in Rangoon at page 6 of his file 
dealing with Appeal Case No. 21/0 
fCorporation of Rangoon Assessor's De¬ 
partment 1024-25, Dalla Circle) on the 
objection of Aik Cheng Beng Co. In 
that he states that the last general revi¬ 
sion of assessments of rice mill properties 
took place in lOlO; that, as the number 
of properties was large, thedifiiculty was 
todcvisi a method of revision which 
would operate fairly on the individual 
owners and the Corporation alike, that 
accordingly ho approached the Burma 
Chamber of Commerce and the Small 
Millers’ Association proposing an imme¬ 
diate increa'^e of 25 per cent on the 
assessments of industrial properties on 
which there had Leon no incroaso since 
lOl l. which was to operate for a year 
while a detailed survey and valuation of 
properties was lioing completed, that, 
with the object of conducting a revision 
as amicablv as possible, he arranged with 
tliQ four Superintending Bnginoors of 
the firms who liad tho largest number 
of rice mills within tho Municipal limits 
to meet liim and endeavour to arrive at 
rates whicii would produce a fair average 
present day value for the mills, that 
nuint-rous meetings were held and valua¬ 
tions of several mills wore prepared in 
detail and the rates for each item 
discussed, au«l that, after allowing foi 
dopr'-ciation, probable drop iw price, loss 
of elUcioncy etc., rates wmro finally 
unanimously aureed on. At page 2 of 

Ids iioto. the assessor states: 

riJJscssTnont.' which aro now bwing 
iip-K-.J-jd against aro the result of the detaileU 
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survey. Ditails of buildings, plant, machinery 
and laud were prepared lor each individual 
property and used for comparing with the 
details of similar let properties wherever possibl.', 
aud when no suitable comparison was available 
as the meins oi .airiving at the capital value of 
the property for the purpose of assessing it on 
the bk«is of what is known in rating parlance 
as the contractor's principle.' The best method 
of assessing aov property which is not actually 
let is unuoubtedly comparison with other 
similar let properties, but in the case of the 
larger industrial properties which are rarely if 
ever let this is seldom possible a id the assessor 
his to adopt some othjr means of arriviiig at 
the assessable value. The method io moat 
common use and which his been appDved by 
the Courts is known as th'? 'contractor’s prin¬ 
ciple.’ The general theory of this principle is, 
briefly, that a certain amount of capital would 
require to be invested to provide a property of 
similar utility to the one to be assessed and the 
interest on this sum may bo takei as the rent 
which ths oesuoaut would actuilly bo paying. 
The rate of iutirest has oeei fixed by the Court 
in the Burma Riilw iys case at 8 per cent oa 
theoapitd value of buildiogs and plaut and 
4 per cent, on land. The application of this 
principle requires careful handling, however, 
and each case has to bs coosidered ou its merits. 

In this passage the assessor quite 
clearly and intelligently sote out the 
method of his assessmaat. It has been 
stated OQ behalf of the Corporation that 
60 rice mills were as-e sad on this 
method and only seven—all of them what 
are called small mills—have objected. 
These objectors appealed to the Com¬ 
missioner and urged that there is a 
custom in the rice milling industry 
to impose a fair rent on a rice mill 
at one rupee per month for every hag of 
rice which the mill can produce in 12 
hour.s. It is quite clear that the appel¬ 
lants completely failed to prove any 
such custom and it was not seri¬ 
ously urged on appeal. The Commis- 
sionor dismissed the appeals and con¬ 
firmed the assessment, holding that the 
assessor was right in l)a>ing his decision 
on the contractor’s principle. The 
parties then apjjealed to the Chief Judge 
of the Small Cause Court who dismissed 
their appeals. From that decision they 
have nosv appealed* to this Court. 

Objection on behalf of tho Corporation 
was taken that tills Court could not in- 
terforo with the discretion of the 
assessing authority and reliance i3 
lilaoed on a decision of a Bench of the 
Bombay High Court in Ahdullabhoi/ v. 
r].ceculiua Corntnitlec. Aden (2), where the 

learned Judge remarked : 

S> a the assessia^ C ouTt applies ono o f 

(gj [I'JIHJ 4-2 Bom. G‘J2-=4j 1. 0. 72l=ifO 
Jj. R. 039* 
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the leoogai&ed tnodes of valuatioa aad in doing 
so does not tike into consideration evidenoa 
which it should not take into consideration and 
does Dot exclude evidence which it .should tike 
into consideration it is left to that Oourc to 
select its particular formula and it is no objeo* 
tiOQ to the valuation to say that it should have 
adopted some other formula. 

This passage, however, musk be taken 
with the facts and dajisioa in that case 
in which they set aside the assessment 
holding as that the m^de of assessing 
was wrong and illegal as the defendants 
made no attempt to value the particular 
salt works in question or say whether 
the method they applied was such as to 
result in the assessment that the hypo* 
thetical tenant of these ^premises would 
pay for them. 

The appellants’ main ground is their 
objection to the contractor's test being 
the main basis of the assessment. In 
our opinion, this is a question of prin¬ 
ciple which must Be considered by this 
Court. 

Wd have already seen from the 
passage quoted from Gave, J.’s, judgment 
that the contractor’s test is some test 
where the owner of the premises is also 
the occupier ; but it is a rough test and 
only some evidence to show what the 
value of the occupation is. 

In our opinion it would be dangerous 
to mike the contractor's test the sole 
basis of rating of such properties as rice 
mills, or, indeed, any industrial under¬ 
taking capable of being let. Where the 
hypothetical tenant’s theory can be ap¬ 
plied. in our opinion, this theory must 

a contemplated 

by o. 80 of the Ringoon Municipal Act. 

opinion one of the greatest 
iraculbies in applying the contractor’s 
test IS that it virtually rates machinery 
directly as a separate hereditament 
whereas the law only contemplates that 
1 should be taken into consideration 
Along with the rest of the proicerby. 

With regard to the principle on 
which assessment should be made we 
cannot do better than quote again the 
words of Lord Halsbury in Kirby v. 
aicnslet Assessment Committee (3) : 

, overseer has a comparatively simple prob- 
m to solve although it is difTioult enough 
oruetimes ; he sees the plaoe being conducted 
a a brewory or an iron foundry or what not ; 

(3) [1906] A. C. 43=75 T,. J. K. B. 120=70 

J. P. 50=91 ti. T. 36=4 L. G. R. IU = 
22 T. L. R. 167. 
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he looks at the premises, hs looks at the furni* 
ture which is uecessary for carrying ou the 
business as a brewery or foundry ; he does not 
in his own mind aaal^zs, and to my mind he 
ought not to analyze, what would be likely to 
bs the ioitial arrangements between the in¬ 
tended brewer and the owuerof the freehold, to 
see who should provide this or that engine or 
what not, but he looks at the premises as they 
are, as they are baiag ocoupied, and as they 
are being used, and he says to himself : 
Well looking at the whole of the place such 
and such is the rent which would probably be 
paid by a tenant from year to year for suoh a i 
establishment as this. And in thi.t he does not 
and ought not to strip the whole of the place of 
everything but the four walls whioh contain the 
whole system of manufacture therein contained 
and simply value either the grou id upon which 
the building is placed or ‘the four walls and 
roof which are the coutaining elements of all 
the manufacture that goes on in it. 

If the assessme-it had been made 
solely oil the basis of the contrac¬ 
tor’s tost, we would have felt 
compelled to allow the appeals and 
.remand the cases. We take into con¬ 
sideration that the assessor checked his 
application of the contractor’s test by 
that of the rental obtained in the case 
of three mill properties, none of them, 
however, situate in the Kauaungio 
Creek. 

We may note here that the objectors 
did neb pro luce any evidence of rents 
at which mill promises wure let. Ic was 
certainly open bo them to have dene 
so. We cannot help thinking that the 
assessor would have found many mere 
instances than throe of lotting mill pren- 
isei if he had not confined his enquiries 
to samobhing like the current year. If 
he had olitained evidence of all the 
lobtin.* of rice mill properties for say 
fo'ir years previous to tlio assessment, 
wa consider that ho would have had a 
valuable basis from whijh to infer what 
an hypothetical tenant would give for 
premises such as those in question. The 
objectors gave no evidence as to what 
profits they wore making in their h isi- 
ness, and we do nob consider that the 
assessor was under any obligation bo 
enquire what their profits, in fact, were. 
And, in view of the diliiculby whioh an 
assessor would obviously bo faced in 
trying to disco .or the tr la facts, we do 
nob consider that it is incumbent upon 
him to make any enquiries on the subject 
of prodbs. 

Another tost of ascertaining what tlio 
hyp >thotical tenant would give as rent 
f^r the premises from year to year would 
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have been to call some representative and 
reliable owner or manager of rice mills 
and examine him as to what would be 
the reasonable rent. 

In the result we consider that the ap¬ 
peals fail and must be dismissed. In the 
circumstances each party will bear 
tbeir own costs. 

G.B. Appeals dismissed. 
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Rutledge, G. J., and Brown, J. 

if. B. Moolla & Sons, Ltd., and another 
—Appellants. 

V. 

Corporation of Rangoon —Respondents 

Misc. Appeals Nos. 116 and 117 of 
1926, Decided on 8th March 1927. 

Rangoon City Municipal Act, Ss. 80, 3 (iv) and 
8G— Machinery and plarit can be taken into ac¬ 
count in assessing a building—Owner is res¬ 
ponsible for extra assessment for machinery 
although it belongs to tenant—Rangoon City 
Munidital Act, S, 86. 

Machinery and plant in the building can be 
taken into account in ascertainiug the annual 
value of the pre.nises. CP- IGl, C. 1]- 

That the machinery belongs to the tenant 
and not to the owner will not absolve the latter 
from the responsibility for the tax. Corporation 
are under no obligation to m ike any enquiry as 
to who was the actual owner of that machinery 
and plant. It is for the owner to make his own 
arrangements with tenant as to who should pay 
the extra rate duo to the premises having machi¬ 
nery and plant thereOii. [P. 16'2, C. 2] 

Young —for Apiiellants. 

iV. M. Coxvasjee —for Rospondonts. 

Rutledge, C. J.—Those appeals have 
been brought from the judgments of the 
Chief Judge of the Small Cause Court 
confirming the Coraraissioiior’s order on 
the assessment of the appellants’ promises. 

The main ground raised by both appel¬ 
lants is that machinery and plant can¬ 
not be taken into account in ascertaining 
the annual value of the premises. Mr. 
Young admits that this question has al¬ 
ready been decided by this Bench in the 
Chetty Firm of R. M. V. M. v. Corpora¬ 
tion of Rangoon (l), and Maung Po Yee 
Si Bros. V. Corporation of Raxtgoon 
(2), but urges that neither of these deci¬ 
sions has taken into consideration the 

( 1 ) A. I. R. l'J2G Rang. I77=i Rang. 178. 

1‘2) A. I. R. 1027 Rang. 161 (‘2)=5 Rang. IGl. 


definition of Building ” in the Rangoon 
Municipal Act, 1922, S. 3 (iv). I was a 
party to the decision in both cases, and 
the definitions of both “ Building " and 
“ Land ” were present in the Court’s 
mind when construing S. 80 of the Ran¬ 
goon Municipal Act. The learned Chief 
Judge of the Small Cause Court has 
rightly followed those decisions which 
are binding on him as well as on us 
until they are modified or overruled by & 
superior tribunal. 

A further point has been raised on be¬ 
half of the appellants in Civil Miscel¬ 
laneous Appeal No. 116 of 1926, namely* 
that the machinery belongs to the tenant 
and not to the appellants, and that they 
consequently should not be rated in res¬ 
pect of it. S. 86 of the Rangoon Muni¬ 
cipal Act seems to be conclusive on this 
point, as sub-S. (1) lays down : 

Property taxes in respect of any building or 
land shall be leviable jointly and severally from 
all persons who have been either owners or oc¬ 
cupiers of one building or land at any time dur¬ 
ing the period in respect of which any instal¬ 
ment of such property taxes is payable under . 
this Act, 

It may be that the Corporation might 
have recovered the taxes from the tenant 
but they were under no liability to do 
so. The Corporation were within their 
rights in fixing the annual value of the 
premises as they stood, whatever machi- 
rery or plant necessary for carrying on 
the business may have been on the pre¬ 
mises; and they were under no obliga¬ 
tion to make any further enquiry as to 
who was the actual owner of that 
machinery and plant. It is for the ap¬ 
pellants to mpike their own arrangements 
with their tenant as to who should pay 
the extra rate duo to the premises hav¬ 
ing machinery and plant thereon. 

A further objection has been made that 
the valuation is on a wrong basis and 
excessive. This Court will only inter¬ 
fere on a question of principle. In Maung 
Po Yee and Brothers’ case (2) already re¬ 
ferred to. this Court has discussed the 
application of the contractor's test as a- 
means of discovering what rent an hypo¬ 
thetical tenant would give for the pre¬ 
mises as they stand, and I do not propose 
to go beyond what was said in that case. 

From a perusal of the Commissioner’s 
order and a consideration of the mate¬ 
rials before him, I do not consider that 
the basis of his valuation was wrong. I 
am consequently of opinion that the 
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judgments appealed from are correot, 
and that the appeals must be dismissed 
with costs, five gold mohurs in each case; 
Brown, J. —I concur. 

O.B. ’ Appeals dismissed^ 
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Rutledge, G. J., and Brown, J. 

Ma Yait and others —Appellants. 

V. 

Mahomed Ebrahim Moolla —Respon¬ 
dent. 

First Appeal No. 139 of 1926, Decided 
on 7th February 1927, from the judg¬ 
ment of the Original Side in Civil Re¬ 
gular Suit No. 271 of 1925. * 

Jjt (a) Tran'ifer of Property Act, S. 6 (c)—Pre¬ 
sent right to income under settlement is transfer' 
able. 

. A present right uuder a settlement to enjoy in¬ 
come of the property di7ided among heirs is 
more than a mere right to sue and can be trans¬ 
ferred by the bsnehciary and the mere fact that 
the actual amount due could not be determined 
without further enquiry is uot fatal to the bene¬ 
ficiary’s power o! transfer. [P. 168, C. 1] 

s{< (b) Transfer of Property Act, S, G (a)— In- 
ieresl to vest in possession after determination of 
prior interests ts vested remainder and not a 
mere chance to succeed. 

'• If under a settlement any interest created 
is always ready from its commencemeut to its 
'end to come into possession the moment the 
prior estates happen to determine ; it is then a 
vested remainder and is recognised as an estate 
jgrantablo by deed. It would be an estate in 
possession, were it not that other estates have a 
prior claim; and iheir priority alone postpones 
or may entirely prevent possession being tahen 
•by the remaiDder^man. The gift is immediate ; 
bat the enjoyment must necessarily depend on 
the determination of the estate of those who have 
a prior right to the possession. Such an estate 
is not a more spes successioois and is transfer- 
■able. [P. 167, C. 1, 2] 

N. M. Cowasjee —for Appellants. 
iV. N. Barjorjee — for Respondent. 

Judgment.—On the 5th May 1908 
XJ Ohn Ghine, since deceased, executed a 
■deed of settlement of certain properties 
belonging to his estate whereby he trans¬ 
ferred the properties in question to trus¬ 
tees for the Icenefit of his wife, and 
children, and other relations and descen¬ 
dants, retaining to himself a life interest 
in the profits. U Ohn Ghi ne died on the 
10th June 1911, and, after his death, his 
son Maung Ohit Maung, who is one of 
the beneficiaries under the deed of settle- 
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ment, brought a suit for administration 
of the estate and claimed that the settle¬ 
ment should be set aside. This suit was 
filed on the l6th December 1913, and the 
litigation eventually came to an end 
with the decision of their Lordships of the 
Privy Council on the 1st August 1921. 
On the 17th December 1919 Maung Ohit 
Maung executed a deed whereby he pur¬ 
ported to transfer to the respondent 
M. E. Moolla his rights in the estate of 
U Ohn Ghine including his rights under 
the deed of settlement if that settlement 
should ultimately be held to be binding. 
At the time of the execution of the deed 
the suit for administration and for the 
cancellation of the deed of settlement 
was pending in the Privy Council. 

In the suit out of which the jiresent 
appeal has arisen the respondent M. B. 
Moolla has sued the trustees under th^e 
deed of settlement to enforce his rights 
under the instrument of transfer to him 
of 1919. The chief objection taken to 
the suit by the trustees was that Maung 
Ohit Maung was not competent to assign 
his rights under the deed of settlement, 
and that the transfer purporting to have 
been made by him to M. E. Moolla was 
invalid. The learned Judge on the Ori¬ 
ginal Side has held that the transfer was 
a valid transfer, and has refei-red the 
case to the Official Referee for the taking 
of accounts. The trustees under the 
settlement have appealed against this 
order. 

It is contended on behalf of the appel¬ 
lants ; firstly, that the transfer is wholly 
invalid as being the transfer of a more 
spes successionis or of a mere possi¬ 
bility of a like nature ; and secondly, that 
so far as the claim to present income is 
concerned it is a transfer of a more 
right to sue, and is, therefore, invalid 
under the provisions of S. 6 (e) of the 
Transfer of Property Act. The trustees 
under the deed of settlement are Ma Yait, 
the widow, and Ma Mya and Ma Noo the 
daughters of the settlor. Maung Chit 
Maung is the eldest son of the settlor. 
The deed sets forth that after the death of 
the settlor certain moveable properties 
are to be given to certain specified heirs. 
With this part of the deed we are not 
now concerned. The deed then dealt 
with certain immovable properties which 
are divided into three classes. The pro¬ 
perties in the first class are to he sold on 
the death of the settlor and the proceeds 
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to be utilised for the purpose of rebuild* 
ing the other bouses of the estate. The 
properties in the second class are to be 
sold by the trustees after the death of 
Ma Yait and the attainment of the age 
of 20 years by the yourgest child. The 
properties in the third class are to l)e 
sold by the trustees on the death of Ma 
Y’ait and the last surviving child. Dur¬ 
ing the lifetime of Ma Yait, and until the 
youngest child attains the age of twenty 
the income derived from the estate is to 
l^e divided amongst Ma Yait and the 
children ; Ma Y’ait to receive Rs. 1,000 a 
month, and the remainder of the in¬ 
come to be divided equally between the 
children. On the death of one of the 
children before the youngest child has 
attained the age of twenty, then, if the 
deceased child has left a child or children 
such child or children are to take the 
share his or their parent would have 
taken. On the youngest child attaining 
the age of twenty the proceeds of the 
immovable properties of the first and 
second class are to be divided in equal 
shares between the children then sur¬ 
viving, and the issue of any child or 
children who may then he dead. 

On tlie sale of the properties in the 
third class proceeds of the sale are to lie 
divided in equal shares amongst all the 
issues. 

So far as the proceeds of the property 
in the third class is conconed it is clear 
that ]\Iaung Chit Mating has no interest 
wljatcvor, wlictlier contingent or vested, 
and Nvitli tlio^e jirocecds wi? arc not, there¬ 
fore, concerned. Maung Chit Maung’s 
intereslsin the settlement property are 
twofold. lie lias firstly the jiresent 
right to enjoy the income divided accord¬ 
ing to Mio terms of llic settlement ; and 
secondly tlie righi to share in the pro¬ 
ceeds of tlio sale of tho inunovahlo pro¬ 
perties of the lir.sL and second classes if 
ho would lic alive when Ma Y'^ait has 
<licd and tlio youngo''t cliild has attained 
the age of twenty years. Tho question 
for our deri-ion is whether Maung Chib 
Maung had tho power to tran.sfor either 
or hotli of thes«5 interests. In tlio case 
of Mohan Jioi/ v. Goui' Muhan 

Mnllik (Ij. itwas held that so long as 
under Hindu Law an estate is vested in a 
fcMnahi heiress tho interest of tho revm- 
siom r is a mere chanco of succession, and 
cannot foMu the subject of any contra ct 
(U A. i. li. I'J'Jl Cal. 001-18 CaToSG. 


surrender or disposal. This case suh 
sequently went on appeal to the Privy 
Council, [A7i7ianda Mohart Itoy v. Gowr 
Mohan MalUck (2)] where the decree of 
the High Court was confirmed. The 
question before their Lordships of the 
Privy Council was whether the rights 
which formed the subject of the contract 
before them being merely a .'pes succes- 
sionis, tho contract itself could be en¬ 
forced. That question does nob arise here, 
and their Lordships’ decision is therefore 
of no assistance to us. The High Court 
of Calcutta did decide that the right of 
the reversioner was a mere spes succes- 
sionis following previous decisions on. 
the subject. But that decision ^yas come 
to with special reference to Hindu Law 
and the rights of a reversioner under 
that law. Hindu Law is not applicable 
in the present case, nor are the rights of 
Maung Chit Maung the rights of an heir. 
Whatever the nature of his interest, it is 
an interest under a deed of settlement. 

In the case of Bahadvr iSingh v. Mohat 
Singh (3), it was held by their Lordships 
of the Privy Council that the rights of a 
Hindu reversioner were merely a spes 
successionis, but that gives us no more 
assistance in the present case than the 
decision in An7iand(i Mohan Roy’s case 
(1). Similar remarks apply to another 
cose which has been cited on behalf of 
the appellants, the case of SunisuddiTZ' 
Goolayii Hussein v. Ahdul Hussein Kali" 
inuddin (4), wliero it wa*? decided that 
tlio chanco of an heir-apparent succeed¬ 
ing to an estate under tho Mahomedan 
Law was neither ti'ansferable nor releas¬ 
able. The question we have to decide 
is not whether tho right of an heir-ap¬ 
parent is transferable, but whether the 
interests of Maung Cliit Maung under a 
deed of settlement amount to anything 
more than a mere possibility. 

Wo have been referred on behalf of the 
respondent to the ca^o of Umes Chnnder 
Sircar v. Zalmr Fatima (0). In that 
case one Sultan Ali had granted a leas© 
of curtain property for life to his wife 
Amani Begum at a rent of ono rupee. 
Sultan Ali,had two sons by another wife— 
Fiirzand AH and Farkut AH, and the 

“lYj A. I. K7Yir2’:Tr. b7rHy=6o~c.Tr“y2u^5() 

(3) AlL oW-20 I. A. 1=8 Sar. 152 

(P. 

(•}) [IU07J .31 Bom. 105=8 Bom. L. R. 781. 

(5J [l«0l] 18 Cal. 104=17 L A. 201=5 SaD* 

507 (P. C.). 
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gracb of the lease was on the condition 
that if Amani Begum should not bear any 
child to him, Farzand Ali and Farkut Ali 
should succeed, but that if she should 
have a child living at his death, that 
child should take the property. During 
the lifetime of Sultan Ali—the property 
was attached in execution of a decree 
■ against Farzand Ali. It was held by 
their Lordships of the Privy Council (at 
page 177) that the rights of Farzand Ali 
at that time did not amount to a mere 
expectancy in succession, by survivorship 
or other merely contingent right or in¬ 
terest, and that they were -therefore 
capable of attachment. This decision 
seems to us to be very pertinent to the 
question now before us. In the present 
case, so far as his interest in the corpus 
of the estate is concerned, it is by no 
means certain that Maung Chit Maung 
will ever obtain any estate in possession. 
His interests will terminate on his 
death, which may occur before the death 
of Ma Yait and the attainment of the age 
of twenty by the youngest child of the 
settlor. But there was a similar uncer¬ 
tainty in the case of Farzand Ali. At 
the time of the attachment in that case 
Sultan Ali was alive, and the ijossibility 
still existed of Amani Begum’s bearing a 
child by him, and thus defeating all the 
rights of Farzand Ali. In dehning a 
vested remainder in Williams on Real 
Property (24th edition, page 412), the 
following passage occurs : 

In the same way, a grant may be made of 
a term of years to one person, an estate for life 
to another, an estate in tail to-a third, and last of 
all an estate in fee simple to a fourth ; and these 
grantees may be entitled to possession in any 
proscribed order except as to the grantee of the 
estate in fee simple, who must necessarily come 
last ; for his estate, if not literally interminable, 
yet carries with it an interminable power of 
alienation, which would keep all the other gran¬ 
tees for ever out of possession. But the estate 
tail may come first into possession, then the 
estate for life and then the term for years ; or 
the order may bo reversed, and the terms of years 
come first then the cat ite for life, thou the e&tate 
tail and lastly the estate in fee simple which as 
we have said must wait for pcssession till all the 
others have baeu determined. When a remain¬ 
der comes after an estate tail it is liable to be 
barred by the tenant in tail as we have already 
seen. This risk it must run. But if any estate, 
be it ever so small is always ready from its 
commencement to its end to come into posses¬ 
sion the moment the prior estates, be they what 
they may, happen to determine,—it is then a 
vestt-'d remainder and recognized as an estate 
gruntable by deed. It would be an estate in 
possession were it not that other estates have a 


prior claim ; aud their priority alone postpones 
or may entirely prevent possession being takers 
by the remainder man. The gift is immer<iaie 
but the enjoyment must necessarily depend on 
the determination of the estates of those who 
have a prior right to the possession. 

So far as Maung Obit Maung’s right to 
sbaro in the corpus of the estate is con¬ 
cerned in the present case, it must de¬ 
pend on the rights otherwise created by 
the deed of settlement which terminate 
on the death of Ma Yait and the attain¬ 
ment of the-ate of twenty by the young¬ 
est child, and the priority of those rights 
may entirely prevent Maung Chit Maung 
from enjoying possession of his rights to 
the corpus. But his estate in that corpus 
is always ready to come into possession 
the moment the prior estates determine 
and his interest in the corpus is of the 
nature of a vested remainder, and not a 
mere contingency or possibility. So far 
as his enjoyment of the income is con¬ 
cerned it is clear that that is not only a 
vested right but a present right to an 
estate of which he was enjoying ‘at the 
time of his transfer to the respondent. 
We are therefore of opinion that the pro¬ 
perty transfon-ed by Maung Chit Maung 
in the deed of transfer is not 

a chance of an beir-apparout succeeding to an 
estate the chance of a relation obtaining.a legacy 
or any other mere possibility of a like nature 

within the meaning of S. C (a) of the 
Transfer of Property Act, and that the 
transfer is not therefore barred by the 
provisions of that clause of the section. 

It has further Ijeen contended on be¬ 
half of the appellants that so far as tire 
claim to income is concerned Maung 
Chib Maung’s right is a mere right bo 
sue, and cannot therefore be transferred 
under the provision of S. G (e) of the 
Transfer of Property Act^ and wo have 
1)660 referred in this connexion to the 
case of Jat Narayan Pande v. Kiskuri 
Dutta Misra (Gj. InHhat case a transfer 
had been made of certain property and 
mesne profits which had accrued due 
beforo the date of the transfer, lb was 
held that mesne profits were unliqui¬ 
dated damages and that the transfer 
of these mesne profits was the 
transfer of a more right to sue, 
and was therefore invalid. The right 
bo income which had accrued due 
in the present case prior to the date of 
transfer may he a right to a s\im of 
money which has not yet been definitely 

(G) a, I. R. iy24 Patna Sai^iTPatTsTsi 



168 Rangoon Naratan CHETriAR v. 

ascortaiood. Hut ib cauDob bo said thab 
ib is merely a righb bo mesne profibs. 
There is no suggestion here thab the 
trustees are in any sense trespassers. 
The right to income from the property 
was a righb which was vested in Chit 
Maung long before the date of the brans* 
fer, and we do not think that the mere 
fact that the actual amount due could 
not be determined without further en¬ 
quiry is fatal to Maung Chib Maung’s 
■power of transfer. The liaWlity of the 
trustees to pay the income is admitted 
and the right of the beneficiary to claim 
his share of the income is in our opinion 
more than mere right to sue. 

We are, therefore, of opinion that the 
learned trial Judge has correctly found 
that the transfer by Maung Chit Maung 
was a valid transfer. Though the point 
was not raised in the memorandum of 
appeal it was suggested Ijefore us that 
the parties interested in the subject- 
matter of tlie dispute wore not suffi* 
ciently represented. We do nob think 
however that there is any ground for 
our interference on this score. The 
trustees, under the settlement are all 
joined as parties and that is all that is 
imperatively required by the provisions 
of 11. 1 of O. 31 of the Code of Civil 
Procedure. Whether the failure to 
join other beneficiaries will have any 
ctToct on the rights obtained in this 
litigation l)y the respondent as against 
minors and others it is not necessary for 
us to decide. 

The question of limitation which is 
raised in the meuDrandum of appeal has 
nob been argued bjforo us, and would 
appear to he answered by the provisions 
of 8. lO of the Limitation Act. 

We are of opinion that the ca-e has 
been rightly decided by the Court l) 0 low 
and wo diuniss this appeal with costs. 

Appeal disniisficd. 
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Mauno Ba, J. 

•S'. II. M. M. Narmjan Chetliai —Appel¬ 
lant. 

V. 

M'i-( nihil —Respondent. 

Special Second A[)peal No. 388of 192G, 
Decided on 29th November 1020, from 
the decision of the Dist, J., Maubin, in 
Civil Appeal No. 23 of 1026. 


Maganlal (Maung, Ba. J.) 1927 

Act, S. 5Z—Fr(%udulemt preference^ 
Preferring one creditor to another who has ob- 
tdln^d decTM but fiot dttdclicd ptoperty is not 
fraudulent. 

Transfer by ja^gment-debtor of his property 
to one creditor in preference to another creditor 
who has obtained a decree but not attached 
judgment-debtor’s property thereunder is not 
fraudulent. [P. i68, 0. 2] 

Maung Aye —for Appellant. 

Judgment. —The respondent attached 
the property in suit as the property of 
his judgment-debtor Ma Wet. The ap¬ 
pellant then successfully pub forward a 
claim to it. The respondent in con¬ 
sequence filed a regular suit under O. 21, 
R. 63, Civil Procedure Code. His case 
was thab the sale relied upon by the ap¬ 
pellant was a fraudulent one. The 
Township Judge held thab respondent 
had failed to prove his case and dismissed 
the suit. Bub on appeal the Additional 
District Judge disagreed with the Town¬ 
ship Judge and decreed the suit. 

Tlia two Judges found some difiQculty 
in deciding whether the earlier case of 
Tha Dive (1) or the later ono of Maung 
Din V. Ma Rnin Me. (2) was applica* 
ble bo the present case. The Township 
Judge thought tlie later one was appli¬ 
cable while the Additional District Judge 
thought the earlier one was applicable. 

It may be pointed out thab in no 
two cases circumstances can be exactly 
alike. Each case must be decided accord¬ 
ing to its own peculiar circumstances. In 
the present case the transferee was an* 
other creditor of one judgment-debtor 
Ma Wot and is in no way related to her. 
It is true tliat the transfer by sale was 
effected after the decree was ])as5ed and 
just before attachment. This circums¬ 
tance was not in my opinion sufljcient in 
itself to raise a presumption of fraud. It 
might moan either that the transferee 
was somewhat vigilant or that the trans¬ 
ferrer was showing him an undue prefer* 
once. So the learned Township Judge 
was right in requiring the respondent to 
prove the fraud alleged. There can bo 
no doubt that in thab he has entirely 
failed. The District Court’s decree is 
therefore sob aside and thab of the Town¬ 
ship Court restored with costs through* 
out. 

R.D. Decree set aside. 


(1) 4 L. B. R. 211. 

A. I. R. 1825 Rang. 227=3 Rang. 71. 
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Otter, J. 

Mniing Ba, Sein and another —Appli- 
•cants. 

V. 

Ma'ing Htoon Shwe —Kespondent. 

Civil Revision No. 75 of 1926. Decided 
•on lObh January 1927. 

(aj Registration Act, S. 17 (1) {d)—~Document 
•embodying lene for two years signed only by 
lessee—[t is a lease within S. 2 (7) though not 
■under S. 105, Transfer of Property Act. 

Where a dooament purporting to be a lease 
for a period of two years is signed only by the 
■tenant and not by the lessor it cannot have 
the edect of a tr.knsfer of right to enjoy pro¬ 
perty and therifora it is not a leass within 
8. 105 of Transfer of Property Act. Neverthe¬ 
less it is oleirly within th« dednition of a lease 
.given in 3. 2(7) of th) Rjgistratiou Act and 
hence is compulsorily registrable ; 32 Mad. 

532, Dtss. from \ 9 Cal. 63 and .4. I. R. 1925 
Rang. 273. Rel. on. [P, 169. C. 2] 

E. Maung —for Applicants. 

Janab AH —for Raspondenb. 

Otter, J . —The facts in this case ap¬ 
pear from the judgments passed in the 
two lower Courts. A claim for rent foun¬ 
ded upon a document (Exhibit A) was 
dismissed by the Township Court, but 
allowed on appeal by the District Court. 
I am asked to revise the order of the 
latter Court. 

Exhibit A is an unregistered dojument 
and therefore if a lease within the wide 
definition contained in Section 2 (7) of 
the Registration Act, 1908, it requires 
registration by reason of S. 17 (l) (d) 
and 49 (e) of the Registration Act, for it 
is expressed to reserve rent for a pariod 
of two years. Furthermore, if registra¬ 
tion is nob required, it is said that, by 
reason of S. 9L of the Evidence Act, if 
the terms of the contract between the 
parties having been pub into writing or 
if it is a case where matter is required 
by law to be reduced to the form of a 
document, I cannot lojk beyond the 
document itself for proof of its terms. 

The document is entitled “House Ten¬ 
ancy Agreement”, and after reciting 
that the applicants having come to the 
respondent and his deceased wife (whom 
he now represents) and asked them to 
let them the house in question for a 
term of two years at a yearly rent of 
Rs. 60 payable monthly, and the tenants 
having promised bo pay the rent, the 
document continues : 


Thus the landlords agreeing to the proposal of 
the two tenants, who are husband and wife 
hereby let the said house to those tenants at 
the above mentioned rate of rent for a term of 
two years beginning from the day of execution 
of this deed ; and the tenants, so undertakings 
sign herein below in the presence of witnesses 
and hire (the said house). Written by i\IauDg 
Yin Za. 

Witness: U BWA. 

(Sd.) MAUNG BA SHEIN. 

Cross-mark X of Ma Kyaw May, 

Signatures of the tenants. 

Witness : 

(8d.) (in English). 

(8d.) MAUNG BWA. 

The document is executed only by the 
applicants. 

It seems to mo therefore that the docu¬ 
ment cannot have the effect of a transfer 
of a right to enjoy property, and therefore 
it is nob a “lease” within the definition 
of a “iea^e” contained in S. 105 of the 
Transfer of Property Act of 1882. But' 
it seems to mo to be clearly within the 
definition of a lease contained in the 
Registration Act of 1908 [S. 2 (7)], for 
it is certainly an undertaking to occupy, 
and probably also an “agreement to 
lease” from the date of the execution by 
the respondent, and as such it is cloirly 
registrable under S. 17 U) {d) of that 
Act, for it is for a berm “exceeding one 
year.” That being so, by reason of 
S. 49(c) of that Act it cannot be received 
as evidence of any transaction affecting 
immovable property. 

Now it is perfectly true as was pointed 
out l)y Mr. Janab Ali for the respondents 
that in ce-tain cases where an indepen- 
pent personal obligation is created by an 
agreement that obligation may be evi¬ 
denced by an unregistered document. 
But here it seems to me that the agree¬ 
ment is single and indivisible, and fur¬ 
ther that the transaction soiiglib bo be 
proved must “directly affect the pro- 
porby, for the transaction giving the 
right to rant was the agreement bo take 
and pay rent in respect of the property 
in question. 

The case of Kaki Subhanadi v. Mnthtt- 
(l) was referred to in the course of the 
argument. In that case it was hold by 
two Judges of the Madras High Court 
that an instruinont which does nob fall 
within S. 107 of tbe^Transfer of Property 
Act is nob compulsorily registrable 
merely because it falls within the wide 
de finiti on of a lease in S. 3 of the Recis- 

(i) Usoyj 32 M kd. 5.32=i i. 0, 

Xa 17d« 
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traMon Acfe of 1866. In bhafc case fehe ins* 
trument was of a similar nature to Exhi¬ 
bit A in the present case and the ratio 
decidendi seems to have been that it was 
clearly not a' lease” within the provi¬ 
sions of tlie Transfer of Property Act. I 
confess I cannot follow this reasoning. 
The dehnifcion or interpretation of the 
word “leaso” has appeared in the various 
Registration Acts ever since the Act of 
18GG, and when I refer to Rayn Coomar 
Sintfh V. Kishari (2) {a Binch decision) 
and U Tha Ni/o v. Mamu/ Ki/aio Tha (3) 
(a decision of my brother Carr), I am 
confirmed in the view that such a docu¬ 
ment as Eshil)it A reqtiires registration. 

The claim therefore being one for rent 
arising under the "doed" (Exhibit A) 
must fail as framed. 

The appeal must be allowed but with¬ 
out costs. 

It is true that at the trial the 
defendants' case was that the plaintiffs 
bad no title to the house, and the learn¬ 
ed District Judge thought that as exe¬ 
cution was admitted they could not 
maintain this contention in view of 
S. Il6 of tha Evidence Act. That may 
perhaps he so, but they are entitled to 
rely on their farther defence in law, 
which was pleaded, and was the only 
point relie 1 on hefor.) mo. Pnrthormoro 
as 1 have already indicated, the 
principle Iai<l down in U Tha Nijo v. 
Maumj Ki/i'o Tha (3) does nob apply 
boro for in that case the ‘‘covenant bo 
pay” was clearly divisildo from the other 
piovi^>ions of the instrument creating 
the mortgage. 

.T.v. Appeal allo t'{".d. 

T/)” [iHHyjT'To.riTG'ir'■ ■■ 

(:)) A. I. a. VJ2r, Ring. 27;)=3 Ring. 37D. 
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Mva ISij, J. 

Kali Knianr Dr. —Applicant. 

V. 

Kiifij-EntI'r.rot —Opi)osibo Party. 

Criminal Piovision No. 1456-13 of 1926, 
Dcicidelon Docomhoi* 1926. from 

l)i(! order of tho Suh*divl. Mag., Kyauk* 
l)yu, in Giiminal Uognlar No. I2i of 
Id-J6. 

t)liluin .S’s. 11 and 10— Provit.lons of Crl- 
minal i'. 103. apply to icarches utulcr 


S. 14, hut not to those under S. 15 of Opium 
Act—Criminal P. C., S. 103. 

The provisions of S. 103 of the Criminal P. 0., 
are applicable to searches made under S. 14 of 
the Opium Act, bub not to searches- in an open 
place under the provisions of S. 15. [P 170 C 2J 

Judgment. — The learned Sessions 
Judge appears to have made it his main 
ground that the search in the case was 
not in accordance with the provisions of 
S. 103 of blie Criminal P. 0. These pro¬ 
visions apply to seaiches made under 
Chap. 7 of that Code under which 
searches of various kinds of places may 
be made for certain jiurposes and under 
certain conditions. S. 14 of the Opium 
Act empowers oCQcers mentioned therein 
to make searches in any building, vessel 
or enclosed place. S. 15 provides inter 
alia that the said officers may detain and 
search any person believed to be guilty 
of any offence under the Act and if such 
person has opium in his possession may 
arrest him. S. 16 of the Act enacts that 
all searches under S. 14 or S. 15 shall be 
made in accordance with the provisions 
of the Code of Criminal Procedure. It, 
however, does not specify the particular 
])rovision or provisions of the Code oi 
Criminal Procedure applicable to searches 
under S. 14 or to searches under S. 15. 
Bub by a comparison of the provisions of 
Chap. 7 of tho Code of Criminal Proce¬ 
dure with those three sections of the 
Opium Act, it is clear that the provisions 
of S. 103 of Criminal P. C., aro applicable 
to searches made under S. 14 of the Act. 

In the present case, tho applicant 
was arrested and searched in an oiJon 
j'laco under tho provisions of S. 15 of the 
Act and compliance with the provisions 
of S. 103 of the Code of Criminal Pro- 
cedrire was not obligatory. There are cer¬ 
tain kinds of searches permitted by the 
Criminal P. C., which do nob fall with 
witliin Chap. 7, of the Code or which are 
not governed by the provi-'ions of S. 103. 
for examplo. searches under S. 15. 

It is clear to my mind that non-com¬ 
pliance with the provisions of S. 103 of 
the Criminal P. C., in /onducting the 
search in this case doe.s not form a good 
ground of attack against tlie applicant’s 
conviction. Whether tlio conviction 
should ho upheld or nob is therefor© 
morely a matter depending upon tho 
consideration of tho evidence in the case. 

The trial Court believed the evi-^ 
donee of tho Snh-lnspoctor of Excise, tho. 
complainant, which was corroborated by| 
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tha evidence of Mg. Ba Gyaw (3 P. W.) 
as well as by the evidence of the Bxcise 
Peon, Nga Mrwib (2 P. W.). The evidence 
of these witnesses did establish the fact 
that tolas of opium were found in the 
applicant’s basket and judging the evi¬ 
dence of Tarasarang Das (4 P. W.) in the 
light of the evidence of the said three 
witnesses, the views expressed by the 
trial Court against the evidence of Tara¬ 
sarang Das do not appear to be at all 
unreasonable. In short 1 may say that 
there are no grounds for believing that 
the consideration of the evidence in the 
case by the trial Court was so unreason¬ 
able as to call for interference in revision. 

For the above reasons I find that there 
is no ground for interference with the 
conviction and sentence passed by the 
Magistrate. 3 direct that the records be 
returned with these remarks. 

R.D. Records returned. 
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Otter, J. 

Ma Shive Hlaing —Appellant. 

V. 

Maung Shive Wa and others —Respon¬ 
dents. 

Special Second Appeal Ko. 55 of 1926, 
Decided on 20th December 1926, from 
the decision of the Dist. J.. Sandoway, in 
Civil Appeal Ko. 43 of 1925, 

Riparian owrxcr—Right to ualer Is not limi¬ 
ted to a case where obstruction Is on defendant's 
land—Specific Relief Act, S. 55. 

Aq owner of land adjacent to water running 
in a defined natural obaunel bas, in law, a right 
to bave a continuance .of the accustomed fiow 
of water both as regards quantity and quality, 
and the right is not limited to a cate where the 
act complained of was done upon the land of 
the defendant, i, e., the person causing the ob¬ 
struction : John Young and Ccfnpany v. The 
Dinkier Distillery Company, (1893) A.C, G91 and 
A. I. R. 1925 P. C. 23G. Ref. [P 171 C 2] 

The Court can grant a mandatory injunction 
ordering removal of such obstruction in proper 
cases. (P 172 C 1] 

Lambert —for Appellant. 

Halker —for Respondents. 

Judgment. —This is an appeal against 
the decision of the District Judge of 
Sand oway reversing an order made hy 
the Township Judge of Gwa. 

The plaintiffs are husband and wife, 
and they own certain plots of land, Kos. 


36, 33, 30 and 32, respectively, appa¬ 
rently abutting upon a tidal waterway. 
The claim is for a mandatory injunctiori. 
against the defendant who is the owner 
of three plots of land near this waterway 
to compel him to remove the bund said 
to have been built by him at a point 
some short distance from plot 30 belong¬ 
ing to the 2nd plaintiff. 

The first question for mo to decide is 
whether the plaintiffs have a right of 
action against the defendant at ail. 
There is no doubt that one riparian 
owner is entitled to enjoy the natural 
flow of water through or by his land. If 
that right is interfered with by an 
owner of land either above or below his 
property he has a remedy in respect of 
such inter.'‘erence if caused by any ob¬ 
struction placed upon the lari^ of sucbi 
owner. It is suflicient to refer to thes 
case of Mg. Bya Lone v. Mg. Kyi Nyo (1). 
In the present case, the evidence is- 
that that bund was placed not upon thes 
defendants land at all, but was erectedi 
across the channel at a point in respect' 
of which there is no evidence as to the- 
owner of the land, I must a«k myself,, 
therefore, if there is any distinction 
between the principles to be applied in 
the present case and those enunciated 
by the Privy Council in the case I have 
just referred to. It has long been well, 
settled that an owner of land adjacentj 
to water running in a defined natural I 
channel has, in Jaw, a right to have a 
continuance of the accustomed flow of 
water both as regards quantity and, 
quality. The well-known case of John 
Young and Co. v. The Lankier Distillery 
Co. (2) is an authority for this proposi¬ 
tion, and it does nob soem to have been 
limited to a case where tho act complain*i 
ed of was done upon the land of the; 
defendant. In tho present case tlie de-: 
fendant apparently put up a bund on| 
some one else's land, and he has, so it is' 
alleged on behalf of the plaintiffs, inter¬ 
fered with the flow of water down the 
channel and so caused damage by flood.- 
1 can see no difference in principle bet- 
vveen the two cases though the matter 
is not entirely free from difficulty. I 
think, therefore, that an action does lie- 
in tho circumstances of the present case. 

"(1)“ A. 1. R. 19-25 C. 238=3 Rung. 491 = i)A 
I. A. 385 (P. C.}. 

(2) [1893] A. C. GUI. 
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The second question that I must da* 
■cide is whether the plaintiffs have ad* 
•opted the appropriate remedy. I see 
that S. 55 of the Specific Belief Act 
empowers a Court to grant a mandatory 
injunction to prevent the breach of an 
obligation where it is necessary to 
compel the performance of acts which 
the Court is thinking of enforcing. It 
seems to me that the only method by 
which a remedy can be enforced by the 
Court is by compelling the defendant 
to remove the bund, provided, of course, 
lam satisfied upon the evidence'that 
such an order is justified. Mr. Lambert 
has argued that it is for the plaintiffs 
to make out a case here and has said that 
evidence upon the record is insufficient to 
justify the granting of an injunction. Ha 
has suggested that this case should be 
sent back in order that more light may 
be thrown on tha matters in dispute. 
JIo says in effect that the whole of the 
•circumstances of the case are such that 
the exact position with regard to the 
property in question is so doubtful that 
further evidence ought to be taken. I 
agree with him that it is difficult to ap¬ 
preciate the exact poution of the plots 
of land in q iostion and also as to the 
character of the waterway. I think, 
liowever, that there is sufficient material 
upon the record to enable me to come to 
a decision. Furthermore, I very m ich 
doubt whether any useful purpose would 
be served by my taking the course sug* 
gested by Mr. Lambert. In considering 
the matter 1 have been assisted by a 
sketch plan made and agreed toby the 
learned advocates aopaaring on both 
sides, and I attach it to this record. 

In his preliminary statemant the Isb 
plaintiff, after doscril)ing liis holding and 
the erection of the bund in question, 
said that owing to the bunding of the 
chaung, fresh water would remain with¬ 
in the bund and that consequently their 
dhani plantations would get spoilt. Ho 
-svont on to say that “after making up 
the bund the salt water does not roach 
into (moaning the defendant’s) land.” He 
added also that the chaung is a salt 
water cliaung. Prom this evidence and 
from the other statements on the case I 
think ib is opon to me to come to the con¬ 
clusion that the salt water flowed from 
tlie direction of the bottom loft hand 
side of the plan and passed the various 
rjilots marked in rod and blue respectively. 
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Further, it ig also clear, I think, that 
there is a flow of fresh water from the 
right'band bottom of the plan round and 
out by the left hand. 

The defendant in his preliminary 
statement admitted making the bund at 
the place marked A which corresponds 
with the sketch before me, and he said that 
he did so to prevent salt water coming 
in. He further said that plaintiffs’ land 
would not be spoilt and that he had 
made three waterways in the bund so 
that fresh water could flow through 
them. His reason for making the bnnd, 
be sayg, was in order to improve his 
paddy crop by keeping the salt water 
from it. 

The headman Maung Law gave evi¬ 
dence on his behalf and said that soma 
time in August of last year be visited 
the property and that he saw two 
waterways (presumably in the bund), 
the width of each being about one cubit. 
He also said that the dhani plantations 
belonging to the plaintiffs were flooded, 
as all the water inside the bund could 
nob flow. Ho went on to say that the 
chaung was flooded with salt water and 
some of the dbani plants were dead. His 
evidence substantially corroborated 
by three other witnesses called on behalf 
of the plaintiffs, and their evidence, 
though somewhat vague, seems to me to 
be sufficient to support t^e suggestion 
that owing to the erection of the bund 
the water became dammed up and caus¬ 
ed damage to the plaintiffs’ dhani plan* 
tation. 

For the defence three witnesses were 
called and it was said that two waterways 
were made in the liund, and ib was sug* 
gested that there was a prorer flow 
of Wiitir through the bund. One witness 
said that the tide came in and went 
down after the bund was constructed 
and he even went so far as to say that 
when the tide went down there was no 
water in the dhani plantation. As 
Lambert has rightly pointed out, the 
state of things in this locality must 
differ materially according to the season 
of the year. In the rains no doubt a 
greater flood would be likely than in the 
hob or cold weather. It may bo that in 
the latter periods the waterways (or the 
holes) in the bund would be sufficient to 
take the water away. In the rains, on 
the contrary, ib may well bo that these 
waterways would be insufficient. 
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That is the effect of the evidence 
called for the plaintiffs. In this connec* 
tion Mr^Lambert has rightly relied ppon 
certain statements appearing in the - 
judgment in the case reported in Mg. 
Bya Bone v. Mg. Kyi Nyo (1) and there 
is DO doubt that the case of a bund with 
waterways through it must differ from 
the case of a bund with no such outlets. 

If a bund be constructed with water¬ 
ways through it, so that the usual and 
natural flow of the water be not inter¬ 
fered with, no doubt no right of action 
would accrue to anybody. In the pres¬ 
ent case, however, in spite of that fact, 
that 1 am satisfied that certain holes in 
the bund were made, there is sufficient 
evidence, I think, at least so far as the 
rains are concerned, that the natural 
flow of water had caused flooding and 
damage by reason of the erection of the 
bund. Farther it seems to me that, 
even though the flow might not be in¬ 
terrupted during the rernaining seasons 
of the year, the fact that in the rains 
floods would bo caused is sufficient to 
support the claim of the plaintiffs. The 
only question, therefore, is whether I 
am satisfied on the evidence that a suffi¬ 
cient case has been made out for the 
granting of the injunction claimed. The 
matter is by no means free from doubt. 
But, after a careful consideration of the 
evidence, that interference has been 
caused. Mr. Lambert has said that in 
order to support a claim for a mandatory 
injunction the evidence must show 
serious damage. I am inclined to think 
that the plaintiffs have satisfied me on 
this point. The three witnesses, the 
2nd, 3rd and 4th called on behalf of 
the plaintiffs, said that damage had been 
caused and the dhani plants had died. 

Mr. Lambert says that it was by no 
means clear that the evidence shows 
that the dhani plants had died as the 
result of the flood. I cannot agree on 
the evidence as recorded that it leaves 
any doubt in my mind that the wit¬ 
nesses were saying that tha plants had 
died as a result of the flood. In all the 
circumstances I think that this appeal 
must be dismissed with costs and that 
the decision of the learned District 
Judge will therefore stay. 

There will be stay of execution till 
the end of the week in January next year. 

Appeal dismissed. 
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' Heald and Gunliffe, JJ^ 

S. V. A. B. S. Firm —Appellant. 

V. 

Mating Pan another —Respondents.. 

Miscellaneous Appeal No. 141 of 1926, 
Decided on 10th January 1927, from the- 
judgment of the Dist.J., Pyinmana, in 
Miscellaneous Gase No. 131 of 1924. 

Provincial Insolvency Act (5 of 1920), Ss. 43 
and Bl—Adjudication annulled by Court suo 
motu—JVhen annuUng adjudication. Court must 
give specific notice to interested creditor, if any.. 

When anaulliog 'adjudication, a Court -ought 
to give specific notice of it to a creditor, as an 
interested party who may have instituted legal 
proceddiags in relation to the iosolvooi'd pro¬ 
perty. CP. 173, C. 21 

Chatterjee —for Appellant. 

Gunliffe, J .—This is an ex-parte ap¬ 
peal by a creditor of the respondents, 
two persons who had been adjudicated 
insolvent in the District Court of Pyin¬ 
mana. The order appealed against was 
made under S. 43 of the Provincial Insol¬ 
vency Act, 1920, in the following circum¬ 
stances. Mg Pan and his wife Ma Shwe- 
became insolvent on the 10th March 
1925. They were ordered to apply for- 
their discharge within one year from, 
that date. They never did so apply. On 
the 21st June 1926 the Judge of the 
District annulled their adjudication, suo 
motu. It was ordered that the insol¬ 
vents, the transferee and the receiver 
should be notified. 

The first part of S. 43 provides that 
on annulment the provisions of S. 37 
of the same act shall apply. The section 
orders, inter alia, that the property of 
the debtor shall vest in such person as the 
Court may appoint or in default of such 
appointment shall revert to the debtor. 

The present appellant objects to the 
action of the Judge on the ground that 
when the order of annulment was made 
an application under S. 53 in relation to. 
an alleged fraudulent transfer of pro¬ 
perty was still pending. 

In these circumstances, we think that 
specific notice ought to have been given 
to the creditor as an interested party, so 
that he could have had an opportunity 
of showing cause against the annulment, 
The appeal is allowed. The case will 
be returned to be re-tried, after due 
notice bo the present appellant and any 
other creditors. 

j.v. 


Appeal allowed. 
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Dotle, J. 

Mating Thu Daw —Applicant. 

V. 

U Po Nyuu —Opposite P<irty. 

Criminal Revision No. l-B of 1927, 
Decided on 24th January 1927, from the 
order of the 1st Addl. Tharrawaddy, 

in Criminal Regular Trial No. 124 of 
il92G. 

Criminal P. C., S. 262-~~Warrant cases— 
Once the Court Is inoi ed^ the responsibility is 
tclfh State loho can arrest progress o] the case 
—Criminal P. C., S. 494. 

The procedure in WArrant cases is laid dowD 
in S. ‘.^52. This section clearly coutemplstes 
that o:»ca action h IS been taken against au ac¬ 
cused the Cise will uorinaliy proceed. It is 
nowhere contemplated that a desire on the 
part of the coinplaluai:t to refrain from further 
pursuing the case shall justify the arrest of 
•further proceedings. tP 174, C 2] 

It is always open to the Magistrate, after 
heari.ig wb.itever evidence he co tei lers neces¬ 
sary (S. 252J or even it an earlier stage to dis¬ 
charge the accused (S. 2531 if for reisons to be 
recorded by him he coubiders the charge to be 
groundless. If the trying .M igistrate considered 
thit although the charge was nob groundless, 
there was little likelihood of the ctee being put- 
suoi to a successful issue, he could consult the 
Di-trict Migi-strate who would, if advisable, in¬ 
struct the Public Prosecutor under S. 494 of 
the Criminal P. C., tj withdraw the case. The 
cosnplaiiiant or tin; accused could similarly move 
the Dibtnct Magistrate in the matter. 

CPI74, C 2. Pl7o, Clj 

The principle uuderlyfog the provisions deni¬ 
al g with the trial of iioit-coinpoundable or 
cognie.ible w.irraut cases is that whether insti¬ 
tuted on complaint or t/thorwiso the final res- 
pon-’ibility for the conduct of such cases 
Tests with the Slate and that where there is 
reasonable ground for believing that an ofldnce 
has b.en committed, Once the machinery of the 
law has been set in motion, the right of arresting 
its progros-. rests \/ith the Statri alone. [P 175,C v] 

Doyle, J. —Milling Po Nyun laid a 
complti'iit against Mating Thu Daw in 
the Court; of the Additional District 
ISragisbrato, Tharrawaddy, accusing the 
lather under S. 4011, I. P. C-, of 
fraudulent conversion of certain sums 
of nionoy—a cogniiiahlo notreompound* 
a.l)le olfonco. The complaint wa4 traus* 
ferrod to tho First Additional Magis- 
trato, Tliarrawatly, for dispo-al. As 
there was a civil dispute ponding ho* 
tvvoon Mio parties tho caso was stayed 
aftor tlio accusod and prosecution wit¬ 
nesses had iipp^afod, luit had not boon 
o\!iiiiiriod. Lator an application was 
put in to tlio oiroct that the parties 
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desired to compound the case as appar¬ 
ently the connected suits had been dis¬ 
missed for want of prosecution. Tho 
First Additional Magistrate noted that 
as the case was not compoandable it 
should proceed as ha had already taken 
cognizance against the accused. The 
High Court is now asked to revise the 
order of the First Additional Magistrate 
on the ground that he ought to have 
diimissed the complaint under S. 203 of 
the Code of Criminal Procedure, parti¬ 
cularly as the civil suits had besn com¬ 
promised, and as it would only be a 
sheer waste of time if the parties were 
forced to proceed with the criminal case. 
This application is resisted by 0 Po 
Nyun. 

The procedure in warrant ca^es is laid 
down in 3. 252, of the Criminal P. 0. 
which provides that the Magistrate shall 
proceed to hoar the complaint, if any, 
and take all such evidence as may bo 
produced in support of the prosecution, 
and, after ascertaining the names of any 
persons hkoly bo be acquainted with the 
facts of the case, he shall summon auoh 
of them to give evidence as he thinks 
necessary. Thjs section clearly con* 
templates that once action has been 
taken against an accused the ca>e will 
normally proceed. It is nowhere con¬ 
templated that a deiire On the part of 
the complainant to refrain from further 
pursuing the case shall justify the arrest 
of further proceedings. Tho very word¬ 
ing of S. 248, Criminal P. C. which 
occurs in the chapter dealing with 

summons cases, that 

if iho coaiplalnaub ..in any case aoder 

thi-i chapter .satisfies the ^lagisteato. 

.tho Magistrate may permit hilu to with¬ 
draw .and shall . ac'juittho 

accused 

makes it clear that no such action is 
contemplated in warrant cases while 
S. 2-59 only gives discretion to a Magis¬ 
trate in a warrant case instituted upon 
complaint to discharge tho accused in 
the absence of the complainant if the 
otfenco may bo lawfully compounded or 
i4 not a cognizable offence. It is alwa-ys 
0 |)sn bo the Magistr-tbo, after hearing 
whatever evidence ho considers neces¬ 
sary (S. 252), or oven at au earlier stage] 
to discharge the accusod (3. 253) if for 
reasons to he recorded by him ho con¬ 
siders the cliarge to be groundless. Thi^ 
course is still ojien to him although up 
to tho present ho has expressed no opinion 
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on the merits. If tbe trying Magis¬ 
trate considered that, although tbe charge 
was not groundless, there was little 
likelihood of the case being pursued to 
a successful issue, he could consult tbe 
District Magistrate wbo would, if advis¬ 
able, instruct the Public Prosecutor 
under S. 494 of the Criminal P. C. to 
withdraw the case. The complainant or 
the accused could similarly move the 
District Magistrate in tbe matter. 

The principle underlying the provi¬ 
sions dealing with the trial of non-com- 
poundable or cognizable warrant cases 
is that whether instituted on complaint 
or otherwise the final responsibility for 
the conduct of such oases rests with the 
State and that where there is reasonable 
ground for believing that an offence has 
been committed, once the machinery of the 
law has been set in motion the right of 
arresting its progress rests with the 
State alone. This application stands 
dismissed. 

D.D. Application dismissed. 
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Maung Ba, T. 

Ram Seioak Koeri Mosadi Koeri — 
Applicant. 

V. 

Harihar Prasad Singh and another — 
Respondents. 

Civil Revision Nos. 458 and -450 of 
1925, Djcid'.'d on 15th December 1926, 
from the order of the Sub-Divl. J., Pyu, 
in Civil Regular Suit No. 58 of 1925. 

(а) Civil P. C. O., 26, R. 4— Scope. 

Under O. 26, R. 4, a Court has a discretion to 
grant or refuse a comnaission but the discretion 
must bo esoroissd judicially. [P. 175, 0. 2] 

(б) Civil P. C., O. 26. R. 2— Meaning. 

Rule 2 does nob say that the application for 
Dommission must be supported by the affidavit of 
the party or of the witacss, but only siys that 
ths upplioatio i of a party or of a witness is to be 
supported by affidavit or otherwise. [P. 175, C. 21 

Oanguli —for Applicant. 

Janab All —for Respondents. 

Judgenent. —These applications are 
to revise the order of the Sub-divisional 
Judge of Pyu rof using applications by the 
defendants for the issue of a commission 

4 

for the examination of the plaintifi and 
five other witnesses by the Munsif of 
Arran in Bihar. 

The suits are a few amung a good 
number connected with the Zuyasvadi 
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Grant land. They are suits for recovery 
of rents from tenants and the rates are 
in dispute. Tbe tenants allege that tho 
plaintiff agreed to a certain rate. Ac¬ 
cording to the affidavit filed by one 
Sarju Koeri those witnesses are to depose 
to those rates. If that be the case there 
can be no doubt that their evidence is 
material in the suits. Tbe applications 
wore made without any delay. If the 
plaintiff stays away in India it is not 
unreasonable on the part of the defen¬ 
dants to ask for a commission to examine 
him. The learned Judge has remarked 
that similar issues have been framed in 
many other suits and a decision in the 
present suit will govern the rest. But 
he rejected the applications for commis¬ 
sion on the ground that in his opinion 
they were not bona tide, but were made 
simply to gain time. He ba-^ed that 
opinion upon : (1) that the issue of com¬ 
mission would delay the disposal of the 
suits : (2) that the defendants did not set 
up such a defence in pr-vious suits ; and 
(3) that the applications are supported 
by the affidavit of one man Sarju who 
is a well-known witness in most of the 
Zeyawadi cases. 

In my opinion he was not justified in 
prejudging the defence by saying that he 
doubted it. He admitted that the evi¬ 
dence would be material if the defence 
were true. As pointed out above the 
applications were not unreasonable and 
were made without any delay, 
f-'Under O. 26, R. 4. Oivil P. G., a Court 
has a discretion to grant or refuse a com¬ 
mission but the discretion mijst be exer¬ 
cised judicially. The reasons given by 
the Judge for his refusal do not appeal 
to be adequate. 

3?or the respondent it has been urged 
that the applications must have boon 
supported by the affidavit of the party 
or of the witness. This argument is 
untenable, O. 26, R. 2, does not say 
that. It only says that the application 
of a party or of a witness is to be sup¬ 
ported by affidavit or otherwise. Here 
the applications were signed by the 
defendants' pleader and were supported 
by the afiidavit of Sarju. 

I set aside the order rejecting the ap¬ 
plications and direct that commission be 
issued as requested. The applicants 
are entitled to their cpsts in this Court 
and in the Court below (3 gold mohurs). 

R.U. Order set aside. 
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Rutledge, C. J., and Brown, J. 

Mamoojee Moosajee and others — Ap¬ 
pellants. 

V. 

N. M. Meera Moidee i Bros. — Res¬ 
pondents. 

Mis. Appeal No. 210 of 1925, Decided 
on 14th February 1927. 

(a) Presidency Towns Insolvency Act, S. 29— 
Rangoon High Court Irtsohency rules, R. 154— 
CotJtposiO'on scheme — Payments to be made 
through trustee—Court cannot substitute O^iclal 
Assignee for trustee. 

The substitution of the Official Assignee for 
the trustee proposed for the scheme is au altera¬ 
tion in the substance of the scheme which the 
Court is not entitled lo make under R. 154. la 
such a case the Court should adjourn the mat¬ 
ter to enable the creditors to put up a new com¬ 
position scheme to be administered by the Offi¬ 
cial Assignee [1* 17G, C 1,2] 

(6) Presidency Towns Insolvency Act, Ss. 29 
and 39— Courts should not apiirnve the scheme 
and refuse discharge although scheme is benefi¬ 
cial to creditors If Insolvent Is guilty of mis¬ 
conduct. 

The interests of the creditors is not the sole 
concern of the Court in questions of approving 
schemes of composition. If the Court comes to 
the conclusion that, however, beneficial to the 
creditors the scheme may be, yet it is not to 
the interest of the public or of commercial 
morality, it is their duty to refuse the discharge. 

[P 170, C 2] 

Dantra —for Appellants. 

Patel and Sen —for Respondents. 

Judgment. —This is an appeal from 
an order of tho original side of this 
Court approving of a composition where¬ 
by the firm should be discharged on 
payment of six annas in the rupee of 
total liabilities, such payment to be 
made in two instalments. 

The order is attacked on two grounds : 
first that the Court made an alteration 
in the substance of tho scheme, which 
stated tliat the payments should be made 
through a trustee, whereas the Court 
ordered that the administration of the 
scheme was to remain in tho hands of 
the Ollicial Assignee, and that this is 
contrary to the terms of R. 154 of the 
Insolvency Rules of this Court. We 
have road tho succeeding rules to see if 
there was anything which would atfoct 
tho rigour of tliis rule and give the 
Court a wider power to vary the scheme 
jiroposod. But we have been unable to 
lind it. Tho only question then is this: 
Was tho substitution of the Official 
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Assignee for the Trustee proposed for the 
scheme an alteration in the substance of 
the scheme ? In our opinion it clearly was. 
That being the case, the Insolvency 
Judge had no power to make such an 
important variation, but should have 
adjourned the matter to enable the cre¬ 
ditors to put up a new composition 
scheme to be administered by the Offi- 
cial Assignee. This is sufficient to set i 
aside the order appealed from. 

The second ground is that the con¬ 
duct of the insolvents has been so 
unsatisfactory that it is not in the in¬ 
terests of justice that they should be- 
discharged without full and proper en¬ 
quiry into their dealings with their 
business and property. 

The learned Judge in insolvency has 
stated that there are very suspicions 
circumstances in this insolvency,” but 
considers that he is bound to carry ovit 
the wishes of the majority of the credi¬ 
tors. The majority, both in numbers 
and in amount of debts proved, is very 
decided. We feel, however, that the in¬ 
terests of the creators is not the sole 
concern of the Court in questions of ap¬ 
proving schemes of composition. As has 
been said by Lord Justice Romer {in re 
Beer (l)] : 

Undoubtedly the Court ought to take into 
serious consideratiou the position of the bank¬ 
rupt when it is proved that he has been guilty 
of misconduct, in order to seo whether it is to 
the interest of the public that the bankruptcy 
should be annulled. In a case of this kind the 
Court ought to have regard to the interests of 
the public and of conrimercial morality—to the 
conduct of the bankrupt'on the one hand and 
to the interest of the creditors on the other. 
And if the Court comes to the conclusion that 
however beneficial to the creditors the scheme 
may be, yet it is not to the interest of the public 
or of commercial morality that tho bankruptcy 
should bo annulled, it is their duty to refuse 
to annul it. [See also ex-partc Reed (2)]. 

Wo have read tho Official Assignee’s 
Report and compared the part dealing 
with the conduct of the insolvents with 
the evidence on the record which amply 
justifies the main features of the report. 
So far from recommending that tho com¬ 
position bo sanctioned, he asks that 
charges be framed against the insolvents 
under S. 103 of the Act. Prima facia 
grounds for believing the insolvency to 

11) [1903] 1 K. B. G28 = 72 L. J. K. B. 3GG = 
88 L. T. 334=19 T. L. R, 319=10 Manson 
13G=51 W. R. 422. 

(2) 17 Q. B. D. 244 = 55 L. J. Q. B. 244 ^ 3 
Morrell 90=31 W. R. 493. 
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be a fraudulent one seem to be on the 
record and the learned trial Judge has 
not considered the question whether 
charges under S. 103 could be framed. 
If such charges ai*e substantiate! then 
under S. 39 (L) the Courtis bound to 
refuse the discharge and under S. 29 (4) 
in all such cases the Court shall refuse 
to approve of the proposal. Unless the 
Court was satisfied that there was no 
justification for framing such charges it 
seems clear to us that the Court ought 
not to approve of the composition as 
such a step effectually bars any enquiry 
into any charge under S. 103. 

It has been urged that great confusion 
will result as the surety has already 
paid five annas in the rupee to the Offi¬ 
cial Assignee in this case, as there was 
no stay of execution pending the appeal. 
We cinnot help that. We are of opin¬ 
ion that it is not in the public interest 
or in that of commercial morality to 
ap])rovd of this scheme. 

The appeal is allowed and the order 
appealed from set aside with costs five 
gold mohurs. 

Appeal allowed. 
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ho was unable to plough his land, and 
as he was afraid of a serious altercation 
over the disputed land, he requested that 
action might be taken under S. 145 of 
the Criminal Procedure Code. 

The Sub-divisional Magistrate of 
Meiktila, after examining Maung Chit 
Pyu, issued a notice to Maung Pu and 
proceeded to take evidence. 

The evidence of Maung Chit Pyu was 
to the effect that in 1287 B. E., afterh) 
had planted Indian corn, Maung Pu forci¬ 
bly reaped the corn planted; he was 
prosecuted for theft and acquitted in 
Criminal Regular Trial No. 117 of 1925 
of the Court of the Second Additional 
Magistrate of Meiktila. Maung Chit Pyu 
afterwards ploughed the land and planted 
sessamum and Indian corn ; he in turn 
was consequently prosecuted for mischief 
in the Court of the Second Additional 
Magistrate. Meiktila, in Criminal Re¬ 
gular Trial No. 69 of 1926. but be won 
the case. There was a prior case—Cri¬ 
minal Regular Trial No. 116 of 1925— 
in which Maung Pu had filed acorn- 
plaint against him, but the case was dis¬ 
missed without issuing summous to him. 

He stated that when he went to reap 
the corn, Maung Pu, with many men 
armed with sticks, das and weapons, 
threatened him, so that he was unable 
to reap the corn. 


Maunij Pu, —Applicant. 

V. 

Maiunj Chit Pyu —Opposite Party. 

Criminal Revision No. 1516 B of 1926, 
Decided on 15th January 1927, from the 
order of the Sub-divl. Mag., Meikbilla, in 
Criminal Misc. Case No. 118 of 1926. 

Criminal P. C„ 8. 145 —Omission to record 
grounds is not fatal. 

Where aa enquiry proves that there is a dis¬ 
pute which m»y lead to bloodshed, and where a 
Magistrate has taken effective steps under S. 145 
to abats temporarily the cause of dispute, his 
order should not be set aside, thereby reviving 
the conditions he is speciftcaily ordered to re¬ 
medy. merely bjoausj he omitted to put in writ¬ 
ing the grounds which had caused him so to act : 
A. I. R. 1^27 P. C. 44, Foil. CP. 178. 0.1] 

Doyle. J. —Maung Chit Pyu, an old 
gentleman of 78, launched a complaint 
to the effect that, as the result of a dis¬ 
pute, Maung Pu was forcibly reaping his 
crops, and that, when he himself at¬ 
tempted to reap, Maung Pu had threat¬ 
ened to beat him, with the result that 
1927 R/23 & 24 


Maung San Nyen (P. W. 3). the head¬ 
man, testified that Maung Chit Pyu had 

reported to him that Maung Pu was for¬ 
cibly reaping his crops and had threatened 
to beat him ; tho headman personally 
went to Maung Pu and remonstrated with 
him, but Maung Pu replied that he 
owned the land, that ho was entitled 
to it, and that he would reap the crops 
Several witnesses testified that Maung 

Pu had reaped the corn sown by Chit 
Pyu. 


The remainder of the evidence, both 
on behalf of Maung Chib Pyu and Maung 
Pu, who himself did nob go into the 
witness box, was with a view to proving 
who actually worked the land. The Sub- 
divisional Magistrate decided that, as 
they had been both ploughing the land 
simultaneously by force, it was probable 
that there would be a serious altercation 
and that they would come to blows, and 
passed an order under S. 145 of the Cri- 
minal Procedure Code giving possession 
to Maung Chit Pyu. 
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The Sessions Judge of Meikbila was 
moved in revision by Maung Pu and has 
submitted the proceedings to this Court 
with the recommendation that the order 
of the Sub-divisional Magistrate be set 
aside. 

The learned Sessions Judge recom" 
mended that the order should bs set 
aside on the ground that the Sub-divi¬ 
sional Magistrate, before ordering the 
parties to pub in their claims, had not 
recorded in writing his reasons for be¬ 
lieving that a dispute likely to cause a 
breach of the peace existed. He has also 
held that, beyond an unsupported state¬ 
ment by Maung Chib Pyu that Maung 
Pu came with sticks and das, “ there is 
absolutely nothing to show that any 
breach of the peace has been or is likely 
to be committed.” 

Section 145 of the Criminal Procedure 
Code is a mandatory order that, if a 
Magistrate has reason to believe that a 
dispute as to land is likely to lead to 
a broach of the peace, he is bound to 
take action to prevent such a breach 
arising by placing one or other of the 
parties in possession and forbidding the 
other the disturbance of such possession. 
There have in the past been conflicting 
decisions as to whether the omission of 
the Magistrate to record the grounds on 
which he considers an enquiry should be 
instituted, results in his subsequent pro¬ 
ceedings being void as without jurisdic¬ 
tion. It is only right and proper in 
order to avoid hasty action that a Magis¬ 
trate should bo required to state the 
grounds of his l)olief as to the necessity 
for an enquiry. It would priraa facie 
appear to bo absurd where an enquiry 
proves that there is a dispute which may 
lead to bloodshed, and where a Magis¬ 
trate has taken effective stops under this 
section to abate temporarily the cause of 
idispute, that his order should be capal>lo 
of being set aside, thereljy reviving the 
conditions he is spocitically ordered to 
remedy, merely because he omitted to 
put in writing the grounds which had 
caused him so to act. The former view 
'of the jurisdiction was, however, based 
on a mistaken intorprabation of Subra‘ 
vianian A iyar v. King’Emperor (1). The 
Privy Council, approving tho judgment 
of this Court in V. M_. A hdid Rahman v. 

HT) Ti 002] 2r, Mad. 01=28 I. A. 257 = 11 M. L. 

J. 233=8 Sar. ICO (P. C.}. 


King'JSmperor (2) has recently decided 
that disobedience of a mandatory and 
directory order does not, as a general 
rule, render proceedings null and void 
unless it can be proved that injustice has 
been done to any party as a result of 
that omission. 

It cannot be said that, in the present 
case, any injustice resulted. The en¬ 
quiry appears to have been carried out 
by tho Sub-divisional Magistrate with 
considerable thoroughness and it has nob 
been alleged that either of the parties 
was prevented from producing evidence 
in support of their claims. So far as the 
legal aspect is concerned, there is, there¬ 
fore, no cause for interference. 

As regards facts, it is undoubted that 
the parties have been ploughing and 
over-ploughing the land in question, and 
that there has been forcible taking of 
the crops. This is a form of action that 
in all countries in the world is notori¬ 
ously liable to lead to a breach of the 
peace. “Cursed be he who moveth his 
neighbour’s land mark.” The fact that 
each party has been ineffectully to the 
law Courts far from being an argument 
in favour of tho probability of future 
peace justifles the inference that, the 
legal measures having proved ineffectual, 
more summary methods would be re¬ 
sorted to. 

There is a deflnite statement by Maung 
Chit Pyu that he was threatened with 
physical force when be endeavoured to 
enforce claims which he believed to be 
legitimate. This statement is to a cer¬ 
tain extent corroborated by the evidence 
of the headman that he actually remon¬ 
strated with Maung Pu. The Sub-divi¬ 
sional Magistrate who tried the case, has 
believed the evidence of Maung Chit 
Pyu. which is in accordance with the 
probabilities suggested by the circum¬ 
stantial evidence. 

Under these circumstances, this Court, 
in revision, does not consider that there 
are sutiicient grounds for dissenting from 
bis finding of fact. 

Tho proceedings will be returned with 
these remarks. 

D.n. Interference refused. 


(2) A. I. R. 1927 P. C. 44=5 Rang. 
1. A. 90 (P. O.J. 
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Hbald and Ounlxppb, JJ. 

Mai Bu — Appellanfc. 

V. 

Mai Oh Gyi —RsspOQdenfc. 

Civil Misc. Appeal No, 98 of 1926, De¬ 
cided on 22nd Deoember 1926, against 
the order of the Dist. Court, Mynbu, in 
Civil Misc. No. 2 of 1925. 

Civil P. C., O. 40, R. \—~Parties jointly owning 
and enjoying property-^Appointing a Receiver 
jor the whole property is improper. 

Where the parties to a suit were sisters'iu'law 
living together for many years and enjoyed 
jointly the property of whioh they were joint 
‘Owners 

Held : that it was improper to oust the defen* 
dant from tbo enjoymeat of her admitted half 
share of the property by appointing a Receiver 
for the whole property. [P 179, C 2; P 180, C 1] 

Ckatterjee and GanguU —for Appellant. 

E. Maxing —for Hespondent. 

Cunlilfe, J. —The point in this ap¬ 
peal is a very short one. It turns on the 
t]uestion whether the learned Judge in 
the Court below exercised his judicial 
discretion correctly in appointing a 
Receiver to certain property. 

The appellant and the respondent to 
the appeal are two old ladies who have 
lived together for many years. They 
are the joint owners of the remainder of 
the estate belonging to the late U Waik 
Oale and his wife Ma Kyu. The estate 
consists, it is said, of both immovable 
and moveable properties. In the end, 
however, the two old ladies Quarrelled. 
The result of this quarrel was that Ma 
Oh Gyi brought an action against her 
friend Mai Bu in which she claimed (1) 
a declaration that she was entitled 
to a half share of the joint property ; 
(2) an account of the dealings 
in the joint property ; and (3) mesne 
profits. She also applied for an order 
appointing a Receiver for the whole 
property, as she alleged that the income 
had been wasted and was likely to go on 
being wasted by extravagance in house¬ 
hold expenses and over-subscription to 
•charities to the detriment of herself. 
The learned Judge made an order ap¬ 
pointing a Receiver. During the course 
of his order he made use of these words : 

There is no authority to show that in a case 
like the present the Court cannot appoint a 
receiver, although the Court la required to pro- 
oeed with extreme caution where the defend- 
i»Bt is in possession of the property in suit. 
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There may be no authority to show 
that the Oourt cannot appoint a Receiver 
in these oircumstances, but I have been 
unable to find any authority in similar 
circumstances that it is in the habit of 
so doing. The appropriate order relat¬ 
ing to such appointment in the Code of 
Civil Procedure is O. 40. That order is 
widely drawn in that it lays down that 
the appointment of a Receiver may take 
place when it appears to the Court to 
be just and convenient. 

There have been cases where a Receiver 
has been appointed in suits for partition 
[see the cases of Ramji Banx, v. Salig 
Ram (1) and also in the case of Poresh- 
nath Mukerji y.Omerto Nauth (2)]. But 
the facts of neither of these two 
cases, in both of which the appointment 
of the Receiver was at the commence¬ 
ment of the dispute soon after the cause 
of action had arisen, approximate in any 
way to the circumstances of the present 
case. In considering whether it was 
just and convenient, I do not think that 
the learned Judge considered fully the 
effect of what ho was doing. Both the 
parties have over a very long time, as 
has been stated, been enjoying for their 
maintenance the joint income derived 
from the disputed property. The grounds 
of the application to appoint the 
Receiver wore very unconvincing, as .the 
conduct of which complaint was made 
had been going on for a long period with¬ 
out protest and probably witli the 
actual approval of the respondoufc. I 
cannot think that an appointment in 
such circumstances is justified in any 
way under O. 40, R. 1 , and therefore 
this appeal succeeds and the ap]ioint- 
ment of the receiver is cancelled. 

Heald, J. —I agree that in a case 
whore the parties are sisters-in-law who 
have lived together for many years and 
are still living together, where they are 
admittedly joint owners of property 
which they have enjoyed jointly foi- 
many years, where the dispute which 
has now arisen between them is as to 
the shares to which they are entitled in 
that property, and where on the state¬ 
ments made in the plaint itself it seems 
probable that the plaintiff's claim that 
she is entitled to half of the property is 
untenable and that s he is actually 

(1) [1910] 14 c. WrN. 24^5 I. C. 9G=-U C. 

Xj» J« 215. 

(2) [1890] 17 Cal. 614. 
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^entitled to only one-fourth, it was im- 
propei' to oust the defendant from the 
lenjoymcnt of her admitted half share 
jof the property, hy appointing a Receiver 
for the whole property and I concxir in 
netting aside the order directing that a 
Receiver be iippoinbed. Respondent will 
pay appellant’s costs in the appeal. Ad¬ 
vocate’s fees to be three gold mohurs. 

i.v. Appeal allowed. 
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Rutledge, G. J., and Brown, J. 

O’. E. Doophj and others —Appellants. 

V. 

M. E. Moolla and others —Respondents* 

Misc. Appeal No. 150 of 1926, Decided 
on 21st February 1927. 

Civil P. C.. O. 1. R. 10 (2)— under S. 92 
by truslees — Co‘trustees can be joined asco- 
tU fiiidants. 

'■Vhere a suit under S. 92 by co-tru6tees is 
uc*. one by them as a corporation, co*trustees 
can be joined as co-defendant to represent thoir 
vit’.vs. [P 181 C 1] 

ic) Clvl' P. C., S. 02—S«ff uyider — Defendant 
to Ic joined as a party need not obtain Oovertf 
uu-It .4dvocaie’s permission—Civil P. C., O. 1 . 
R. (2) 

■Vbile plaiutitls in ordir to be parties to a 
sui*. under S. 92 require the permission of 

•.♦.rument .\<U’ocatc defendants do not require 
.ir)y such permission. fPl80C 2J 

Letters Patent (Ranyooii) Cl. (13)—Order 
a*u<- t'ltlny to refusal In Join as parties is ajipeap 

An order t.vnt.unovrit to rofusinfj to join per- 
.ts p ii ties finally adjudicates or concludes 
the matter so far as tho.se persons are couccruod 
,vi '1 it is coiJse<iueiiliy a judyment within the 
ru. iniiig of Cl. (18) of the Letters Patent. 

lpipoc 1] 

An order refusing to allow a person to be 
j lied .ts defe idint in a suit Under S. 92 Civil 
1-. C. without the perinisbion of 'loverniueut 
Ad J‘ cate is appealable. [P 180 C 2} 

OrtnisloiL —for Ap[)olIant. 

.1 /iDisli i —for Rospoiulonts. 

Judgment. —This is an appeal by five 
I ■ : -Oils wlio sought to 1)0 joined as defen- 
•iiiut- in Civil Regular No. 28 of 1925, a 

lit brought by the first three respondents 
the Uli respondent under S. 92 of 
C'ivil I*. C. If the learned Judge had refused 
• . joiii the appellants by reason of the 
!..‘oi)OSiof thoir application wo consider 
•! a*, ho would have boon probably amply 
j'iv'.iliod, seeing that the suit was filed on 


the 19fch January 1926, and, from the- 
diary, was ripe for hearing in the begin¬ 
ning of 1926 and the advocates were get¬ 
ting su.ccessive adjournments to postpone 
its hearing in January and February of 
that year, while the application of the 
present appellant was not filed until the 
middle of July. The learned Judge, how¬ 
ever, has not proceeded upon that ground 
hut states that the provisions of S. 92 
seem to insist on persons who are made 
parties to a suit of this kind obtaining 
the consent in writing of the Govern¬ 
ment Advocate and this is clearly incor¬ 
rect, as it has never been held nor does 
the ocbiou warrant the Court holding 
that defendants to become parties to a 
suit require any consent from the Govern¬ 
ment Advocate. Plaintiffs, no doubt, do. 
The learned Judge tlien referred the ap* 
pellants to the Government Advocate to 
obtain his consent and stated that if they 
obtain such'consent would join them 
them as co-plaintifls leaving the conduct 
of the suit to the original piaintilTs the 
first three rospondonts. The appellants 
never applied and do not wish to be 
plainti ffs and in view of the provisions- 
of 0. 1, R- 10, sub*R. 3 of the Civil P.'G., 
in such circumstances we consider that 
the Court is not competent to join a> 
party as a co-plaintiff without bis consent. 
The order appealed from virtually 
amounted to a I'efusal to join them as 
parties at all. 

The first point for our consideration 
is whutlior in such a case an appeal lies. 
In an ordinary suit in personam a refusal 
to join a party might very well be not 
appealable as the party might nob he 
bound and probably would nob be bound 
by the decree that might he passed. 
Bub a suit under S. 92 operates in rem 
and an order tantamount to refusing to 
join persons as jiarties, in our opinion, 
finally adjudicates or concludes the matter 
so far as those persons are concerned. 
It is consequently, in our opinion, a judg¬ 
ment within the meaning of Cl. 13, of 
tho Letters Patent. In thi.s view we are 
supported by the opinion of a Bench of 
the Madras High Court in tlie Commer¬ 
cial Hank of India v. Sabjti Saheb (l). 
That, no doubt, was suit in persona- 
Tho principles tlioro acted upon apply 
with oven greater forco in the present 
case. We accordingly must treat tho 
order as appoalablo. 

(1) [I900r24 irad72^ 
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A point has been urged on behalf of 
the respondent that when the suit was. 
filed they were the only trustees of thd ’ 
Suratee Jumma Masjid, Mogul Street, and 
that the first two appellants only became 
trustees'during the pendency of the suit, 
that the plaintiffs invited them to join 
as co*plaintiffs but they refused, that the 
will of the majority of the trustees must 
prevail and that the first two appellants 
should not be heard by the Court. There 
would be considerable force in this argu¬ 
ment if we could regard this as a suit by 
the trustees as a corporation but it seems 
clear to us that we cannot so regard it 

we see no reason why the 
minority trustees, if they differ (as ap¬ 
parently they do) on some question in 
connexion with this suit should not be 
allowed to put their views before the 
Court. The fact that they are trustees, 
in our opinion, shows that they are inti¬ 
mately interested in the matters in issue. 

With regard to the other three appel¬ 
lants, they stated that they are members 
of the Hander Punchayat and as the 
rusts m question are concerned with 
^hools apparently for the education of 
anderias, they seem to be persons in¬ 
terested in the matters in issue. There 
<18 no suggestion in the order appealed 
rom that the appellants were not in¬ 
terested in the subject-matter of the suit 
^and in fact tho learned Judge’s willing¬ 
ness to join them as plaintiffs, if they 
obfcdiinod th© ©onsonb of tho Oov^orncnont 
Advocate, rather negatives the idea that 
•they were nob so interested. 

In these circumstances, the appeal is 
allowed and order appealed from set aside 
and it is directed that the appallanbs bo 

jpined as defendants. Costs three gold 
mohurs. 

Appeal allowed. 
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Chari, J. 

Sooratee Bara Bazar Co., Ltd .— 
Plaintiffs. 

V. 

Hoosain Hamadanee & Co. —Defen¬ 
dant. 

^ Civil Regular Suit No. 469 of 1926, 
Decided on 27th January 1927. 


(а) Rangoon Rent Act (192.5). S. 10—Eject- 
tnent suit filed during the continuance btU 

'h^ard after expiry of the Act-Suit cannot he 
suctessfiiUy resisted by tenant. 

The effect of the expiry of the Rangoon Act, 
1925, on the 3lst December 1926, on the suit 
for ejeotment of the tenant which was paudlug 
at that^ time and came up for trial after such 
expiry is that the patties are relegated to the 
position they held under the general lav? except 
iu respect of those matters specially provided for 
in the Act itself, and therefore the defendant 
tenant cannot be allowed to raise and rely upon 
the particular plea on which he seeks to resist 
the plaintiffs’ suit, though the suit was in¬ 
stituted prior to the expiry of the Act and was 
pending when it expired : A.I.li. 1925 fiotu.SlG; 
-4. I. R. 1925 Horn. 378 and A. I. R. 1925 Cal. 
571 ; Rel. on. [P 1S2 C.l ; P 183 C 2] 

(б) Landlord and tenant—One room already 
leased—Second adjoining room obtained and 
both treated ns one—First lease is deemed as 
enlarged. 

Where .a tenant took two rooms on two differ¬ 
ent occasions from the same landlord, but wh^u 
he took the second room his subsequent con¬ 
duct clearly showed that he took it as au ad¬ 
junct to the room oT which he w.\s already 
tenant, with the intention of converting the 
whole into a single office, and he had been 
admittedly paying rent in a lump sum and he 
also removed the partition dividing tho two 
premises: 

Held : that he must therefore be deemed to 
be in the position of a person who has enlarged 
his original tenancy by- the acquisition of 
additioD.al accommodation for which ha pays 
additional rent. [P 183 C 2] 

N.M. Cowasjee and L^^ach —for Plain¬ 
tiff. 

Jaw>} d —for Dufandanb. 

Judgment.—This is a suit filod by 
the plaintiffs to eject tho defendant from 
two rooms No?. 3 and 4 in house No. -i, 
Mogul Street, Rangoon. The suit was 
filed on the 22nd of September 1926 
when the Rangoon Rent Act of 1920 was 
in force. It came up (or hearing on the 
14th of January 1927 after that Act 
had expired. The suit is based on the 
assumption that the tenant was in 
occupation of the premises paying R-. 170 
a month as such tenant, in respect of 
which by operation of the Notification 
of tho Government, the Rent Act 
ceases to have any effect. The defence 
raised was that tho defendant became 
tenant of rooms Nos. 3 and 4 on two 
different occasions, i.e., in 1909 and 
1916 paying Rs. 80 for room No. 4 which 
was first taken and Rs. 90 for vooin 
No. 3 which was leased later on. It is 
contended therefore tliat ha should ha 
treated as a separate tenant in respect 
of tho two room^ and as si^cb lie is still 
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within the protection of the Rangoon 
Rent Act and the plaintiffs have no right 
to eject him. The facts are admitted. 
It is admitted that after the first month 
of the later tenancy single bills were 
sent out for a collective rent of Rs. 170 
in respect of the two rooms that the 
tenant with the permission of the land* 
lord removed the partition between the 
two rooms and is in occupation of the 
whole as a single office. 

Two questions arise for decision, 
first ,—What is the effect of the expiry 
of the Rangoon Rent Act on the 31st 
December 1926 on the suit which was 
pending at that time and came up for 
trial alter such expiry ? Second, Is 
the defendant to be regarded as a tenant 
of the whole premises paying therefor a 
rent of Rs. 170 ? As regards the first 
point, both the Rangoon Rent Act of 
1920 and the Rangoon Rent Act of 1925 
are temporary Acts. They cease to have 
any operation on the expiry of the time 
fixed in the Act itself. The rule laid 
down in S. 6 of the General Clauses Act 
and S. 5 of the Burma General Clauses 
Act which deal with the effect of the 
repeal of an enactment by a subsequent 
one have therefore no application. The 
general principles applicable to the sub¬ 
ject are laid down in Craies on Statute 

Law, second edition, page 364 : 

As A gtanural rule, and unless it contains some 
Bpecial provision to the contrary, after a tem¬ 
porary .\ct has expired, no proceedings can be 
takeii'upou it and it ceases to have any further 
effect. 

The provision to the contrary con¬ 
tained in the Rangoon Rent Act, 1925, 
is in the proviso to S. 1 which enacts 
that the expiration of the Act shall nob 
render recoverable any rent which dur¬ 
ing its continuance was irrecoverable 
or affect the right of a tenant to recover 
any sum which, during the continuance 
of the Act, was recoverable by him. 
This proviso exempts two particular 
classes from the general effect of the 
expiration of a temporary Act and 
obviously refers to the disability placed 
on the landlord to recover any sum in 
excess o! the standard rent and the 
rights given to the tenant of recovering 
any line or premium paid by him in 
addition to tlie rent and, within a 
certain time, any sum paid in excess of 
the rent payable under the Act. If 
feho Act when it expired loses all effect 
then the parties are relegated bo the 


position which they occupied before thd 
Act was passed and in which they would 
have been had no such Act been passed. 
Thus it stands to reason that the tenant 
who would in certain circumstances 
have been able to resist the landlord’s 
suit for ejectment will not be able to dO' 
so any longer. 

It is noteworthy that S. 10 of the Act 
is carefully and cautiously worded. It 
merely provides that notwithstanding 
the provisions of the law no order 
or decree for the recovery of pos¬ 
session of any premises shall be made so- 
long as the tenant pays or is ready and 
willing to pt^y tho rent to the full extent 
payable under the Act and performs the- 
conditions of the tenancy. That section 
therefore does not alter the law or create 
any new legal rights but merely places a 
restriction on the Court and prevents it 
from passing a decree which it would 
otherwise have bean bound to pass. As 
soon therefore as the Act has come to an 
end that restriction has been removed 
and the Court is bound to pass the 
decree which it would ordinarily grant. 
The mere fact that the suit was insti¬ 
tuted before the expiry of the Act and 
continued to be pending till after such 
expiry makes no differenee in the legal 
position. Mr. Cowasjee who raised this 
rather interesting question placed no 
authority before me and I have not been 
able to find any direct authority on the 
point. There are however rulings to 
which I shall sliortly refer and which 
lend support to the conclusion arrived 
at by mo. 

In the case of Kishoredas v. Ahmed 
Suleman (1). it has been held that when 
a notice determining the tenancy has 
been given during the continuance of 
of the Bombay Rent Act and the tenant 
remained in possession under the protec¬ 
tion of the Act, the landlord can obtain 
a decree on that notice after the expiry 
of the Act and it was not necessary for 
him to give a fresh notice. The basis 
of that decision was that the termina¬ 
tion of tho tenancy as a resuW) of the 
notice issued by the landlord was not 
affected by the Bombay Rent Act under 
protection of which tho tenant remained 
in occupation of the premises in spite of 
tho fact that the tenancy was deter¬ 
mined. The ordinary rights of the land- 
l ord and tenant remained in force, bu^ 

(R A. I. R. 1925 Bom. 516=49 Bom. 667. 
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were kep6 in suspense during the oon* 
tinuance of the Act. In the case of 
R. K, Modi & Co, v. Mahomed Bhai (2), 
the question arose in a different way. 
In that case the landlord sought to evict 
the defendant on the ground that he 
required the premises for his own use 
and occupation. On the faith of this 
representation, the tenant agreed to a 
consent decree. The tenant thereafter 
applied for compensation under S. 10 (a) 
of the Bombay Bent Act corresponding 
to S. 10, Cl. 3 of the Rangoon Rent Act. 
It was found by the trial Court that the 
landlord’s requisition was a false one and 
his occupation a pretence. The effect of 
that hading was that the tenant would 
have been entitled to be put back in 
possession of the premises and for com* 
pensation in addition thereto or in lieu 
thereof. The Bombay Rent Act, however, 
expired on the 31st of August 1924 with 
reference to the particular premises then 
in question. The tenant’s application 
was filed on the 20th of August 1924 
and was thus pending when the Act 
expired. The effect of the expiry of the 
Act was considered by the Bombay High 
Court and a Bench of that Court held 
that that effect was to put an end to the 
proceedings instituted on behalf of the 
defendant* tenants. 

The same reasoning would apply as 
regards a defence relied on by the defen¬ 
dant, which being a special defence open 
to the tenant under the Act, would not 
be available to him after the Act expired. 
I shall make my meaning clear. If in¬ 
stead of the landlord filing a suit for 
ejectment, the tenant had filed a suit for 
a declaration that on account of the pro¬ 
tection given to him by the Rent Act, 
the landlord had no right to eject him, 
such a suit by a tenant pending when 
the Act expired, must necessarily be dis¬ 
missed. Similarly, when the plea is 
raised as a defence it has to be disallowed 
since the Act which enabled the tenant 
to raise the plea had expired. In another 
case which came up before the Calcutta 
High Court Kundanmal v. Dyer (3), it 
was held that the proceedings before the 
President of the Calcutta Improvement 
Tribunal pending before him on appeal 
from the decision of the Rent Controller 
came to an end on the expiry of the 
Calcutta Rent Act in respect of premises 

(2) A. I. R. 1925 Bom. 378=49 Bom. 724. 

13) A. I. R. 1925 Oal. 671=52 Cal. 551. 


for which rental above a certain amount 
was being paid. 

It seems to me therefore that on an 
application of the principles relating to 
the effect of the expiry of a temporary 
Act I am bound to hold that as soon as 
the Act expired the parties are relegated 
to the position they held under the 
general law except in respect of those 
matters specially provided for in the Act 
itself. The result is that the defendant 
cannot be allowed to raise and rely upon 
the particular plea on which he seeks to 
resist the plaintiffs’ suit, though the suit 
was instituted prior to the expiry of the 
Act and was pending when it expired. 
The plaintiffs would therefore be entitled 
to the decree they claim. In this view 
it is unnecessary to decide the other 
point raised before me, but in case the 
appellate Court should take a different 
view of the law I shall briefly state my 
conclusion cn that point. 

It is admitted that the defendant took 
the two rooms on two different occasions, 
but when he took the adjoining room in 
1916 his subsequent conduct clearly shows 
that be took it as an adjunct to the room 
of which he was already tenant with the 
intention of converting the whole into a 
single office. He has been admittedly 
paying rent in a lump sum and he has 
also removed the partition dividing the 
two premises. He must therefore be 
deemed to be in the position of a person 
who has enlarged his original tenancy by 
the acquisition of additional accommoda¬ 
tion for which he pays additional rent. 
There will therefore be a decree for the 
pl^ntiffs as claimed with costs. 

The defendant is given time till the 
31st ot March 1927 to vacate the pre¬ 
mises. The execution of the decree is 
stayed till then. 

D.D. Stiit decreed. 
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Rutledge, C. J., and Brown, J. 

Municipal Corporation of Rangoon — 
Appellant. 

V. 

Sooratee Bara Bazaar Co., hid., and 
others —Respondents. 

First Appeals Nos. 96 to 99 and 104 and 
124 of 1926, Decided on 11th January 
1927, from the judgment on the Original 
Side in Civil Regular Suits Nos. 448 and 
479 to 482 and 502 of 1924. 


84 Rangoon Mukicipalitt of Rangoon v. Sookatee Baba Bazaar Co. 1927 


(a) Gltij Municipal Acl IG of 1022), 

Sch. 2, CVi. 15. R. 2 and Sx. 178. 230. 232 and 235 
—B. 2 is ultra rlrcs—Courts arc not ’debarred 
from declaring It ultra virc-i. 

Schedule 2, Ch. 15, R. 2 fixing the rAte or 
amount of license f3e to b* Jevis-i for pcitfutc 
markets is ultra vires and inv.ilid. inasmuch as 
the Corporatio i has no power under the provi¬ 
sions of the Act to-mike such a rule and include 
it in the schedules. Provisions of Ss. 229 and 
230 do not debar Court from declaring such a 
rule to be ultra vires. [P 185 0 2} 

It w.)s Dot the intentioD of the Legislature to 
give the Corporation pow^r to impose on tho 
owners of private inarkets a chirge for a license 
which might extend to any amou it for which 
the sinctio 1 of the Local Government could be 
obtaiued. The iutention was merely to give 
power to ch irgo a fee which would save the 
Corporation from being out of pocket by reason 
of the duties and liabilities imposed on it by 
Act of the supervisio 0 and regulation of private 
markets. [P 180 C Ij 

ib) Interpretation of staliiiC'i—Bijcdawi of 
public representative bodies faximj subjects — 
AtthoH{/h Courts should lean in favour of support- 
iu'j the bye-l iW' their lantjunejc must be clear for 
subjects beiytfj taxed. 

Although the Court ought to suppirt if pos¬ 
sible the bye-laws and the administrative acts 
of a public representative boly, it is a well- 
settled rule of liw that all charges upon tbo 
subject must bi imposed by cle ir and unambi¬ 
guous laoguage because in some degree th3y 
operate as ponalties. The subject is not to be 
taxed uules'i the language of the statute clearly 
imposis the obligitio:i, fP 180 C IJ 

(c) I’rnctice-’^l’reeedenls—Jud'joteu'.s of foret/jn 
Courts arc not bhidlnij. 

.American decisions are not binding on Indian 
Courts. Howjver. useful in the scientific study 
of compirative jurispruleoco, julg.-nents of 
Foreign Courts, b ksed often o:i co.isider.ttions 
and con litions totilly ditlering fro n those 
applioablc t) or prevailing in Indii. are only 
likjly to confu .• the a 1 ninistrition of justice. 

[P 180 0 1] 

.V. .V Cooisjee —for Appellanb. 

Leach, McDonnell, Keith and Doetai — 
for llespondorit®. 

Judgment.—Those sis appeals have 
been fcriod to^jothor and are brouglifc by the 
Corporation of Rangoon from a judgment 
of tlio Original Side of this Court declaring 
that U, 2, Cb. lo, Sch. 2 of the Rangoon 
M inici(jil .V;t, 11)22, is nlira vires and 
illegal and gf inting a permanent injunc¬ 
tion rosti'aining the aiipellant Corporation 
from collecting license fees on the scale 
laid ibjvvn by the said rule or any other 
scale otherwise than the bare scale 
necessary for tbo proper financing of 
such licenses, and ordering a return to 
each of the respondents of the last 
annual sum c)llectod from them under 
blie said rule. 


Before going into the question urged 
for and against the decision of the learned 
trial Judge it is necessary to deal with a 
point raised by Mr. McDonnell on behalf 
of the respondents in the second of the 
appeals. That point may be stated as 
follows. Rule 2 (the rule complained of) 
purports to be made under S. 230 of the 
Rangoon Municipal Act, 1922, but in 
fact cannot be made under that section 
which runs : 

The Corporation may add to Schs. 1, 2, 3 and 
4 ruUs not inconsistent with the provisions of 
this Act (which expression shall in this section 
b3 deemed not to iuclude the said schedules) to 
provide for auy of the matters deilt with in such 
schedules or for any of the purposes specified 
in 3, 235, and may subject to the same limita¬ 
tion, amend, alter or annul any rule in the said 
schedules. 

The schedules that may be added to 
are the schedules appearing in the Act 
when it was passed and published in the 
Burma Gazette on 22nd July 1922. In 
those schedules markets and tbo license 
fee to be charged in respect of private 
markets are not matters which have In 
any way been dealt with. Consequently 
a rule cannot be made under this part 
of the section. Neither can it be made 
under “for any of the purposes specified 
in S. 235," as, though a number of pur¬ 
poses are specili d in S. 235 (xxxiv) (a) to 
(h) the prescribing a license for private 
markets and the fixing of a fee therefor 
is not one of them. K reference to the 
definition of rules in S.3 (xxxviii)—“rules" 
moans "rule? and forms contained in Schs. 
1 , 2.3 or 4 or made under Ss. 230. 231, 233 
or 230" indicates that there was no in¬ 
tention of the Legislature to make rules 
under any i>art of S. 17B. Consequently 
R. 2 is ultra vires and invalid. 

ij'or the appellants it is centended 
that the provisions of S. 178 should be 
road with S. 230 (xxxiv) (bj , . . . 

"regulation of private markets" and (d) 
"the supervision of private markets” and 
if this is done there is ample jiawer to 
make a rule like R. 2. Further that 
Cl. (3) “generally for carrying out the 
purposes of this Act” gives an unfettered 
power to make such a rule. 

It could not l >0 successfully coutendecl 
for the appellants that the fixing of the 
foe for licenses of private markets was a 
matter dealt with in any of the original 
schedules. .\nd we are clearly of opinion 
that it is the original schedules as they 
stood when the Act was first published in 
the Burma Gazette on 22nd July 1922, 
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iihab are referred to in S. 230. The rest of 
the context of S. 235 (xxxiv) (b) indicates 
in oar opinion that the word “regulation” 
cannot be extended to include licensing 
much less the settling of' the license fee 
in respect of such private market. The 
same applies to the word “supervision” 
in sub-01, (d). As to the general 01. (lii) 
when there is a long detailed list of 
matters dealt with it is usual to construe 
the general words ejusdem generis. If it 
appeared that S. 178 (3) contemplated a 
rule being made there might be virtue 
in the general clause. We do not think 
that it contemplates any rule. The 
wording in our opinion rather indicates 
that the Groporation by resolution from 
time to time should fix the rate of fee 
for a license or permission as it may 
think fit. We are consequently of opin¬ 
ion that the objection raised by Mr. Me 
Donnell must prevail and on this ground 
the appeals must fail. 

This in ordinary circumstances would 
be sufficient for the determination 
'Of the appeals. We have been asked 
however as this ground was not brought 
to the notice of the trial Court 

to decide whether the rule is un¬ 

reasonable as on our decision above there 
is nothing to prevent the Corporation 
fixing the same rate by resolution and 
the parties would again be put to the 
same expanse and trouble in testing its 
legality. We shall accordingly deal with 
the main grounds of attack and defence 
of the judgment appealed against. By 
S. 12.5 no person shall keep open a pri¬ 
vate market except in ooofortnity with 
the terms of a license granted by the 
Corporation. By S. 126 no person with¬ 
out a license from the Corporation shall 
sell a four-footed animal or meat or fish 
intended for human food at any place 
other than a municipal or licensed 
market. 

Section 178 has various provisions 
relating to licenses or permissions and 
eub-S. (3) states : 

For every such license or per nls sion a fee may 
he charged at such rate as shall irom time to 
time be fixed by the Corporatioo. 

By R. 2 in issue, the Corporation fixed 
a license fee for private markets, which 
were in existence when the Act came 
into force, at the rate of Rs. 10 for every 
hundred square feet of the Hour area of 
■of such market. 

The sum of license fees charge! to the 


respondents in the first appeal amounts 
to Rs. ^3,900 and to all six respondents 
Rs. 28,900.' r’ 

It is admitted that if the rule was 
fully enforced in respect of the floor 
space the amount in respect of the 1st 
respondent would be about Rs. 24.000 
but that it is only enforced in respect 
of space used for the sale of food and 
not piecegoods. For the respondents it is 
urged that this exemption may not be 
permanent and that it brings out all the 
clearer that the object of the rule is to fix 
a measure of protection or preference to 
the Municipal Bazaar which at present 
only deals in food and that the fact that 
the fee is levied per 100 square feet 
clearly indicates that it is a tax and not 
a fee. It is further urged that the res¬ 
pondents pay as property taxes at the 
rate of 234 par cent on their valuation 
which in the case of the 1st respondent 
comes to Rs. 1,38,000 per annum of which 
the conservancy or scavenging tax of 84 
per cent amounts to Rs. 48,342 and that 
consequently the Corporation cannot 
contend that the large license fee is 
necessary to meet the expenses of con¬ 
servancy. 

The main argument on behalf of the 
Corporation that this Court was not 
competent to decide whether the rule 
was reasonable on the ground that 
S. 229 made it part of the .Act falls to 
the ground by reason of our holding that 
it is nob a part of the schedules and can¬ 
not bo made a rule under S. 2:i0. And 
there is nobbing in law to debar vis from 
deciding if it wore made by a resolution 
of the Corporation whether it was rea¬ 
sonable or not. 

We do nob think that the fact that 
pawn brokers’ licenses are pub up to 
auction and sold to the highest bidder 
for whatever they will fetch helps the 
Corporation very much as the express 
language of the Act clearly contemplates 
such a course of proiodure. S. 2.35 (x.’vxv) 
states : 

Randering licensor necessary for pawn brokers 
and determining by public auction or otherwise 
the amount to be paid fer s uch licenses. 

If analogous words 

And determining by-rate per square foot of 
floor area or otherwise the amount, of fee to be 
p.iid for such license-^. 

had been inserted with regard to 
private markets, we might have no difb- 
culty in holding that the Corporation’s 
action was sustainable. We are aware 
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that the Court ought to support if possi¬ 
ble the byo'laws and we might say the 
administrative acts of a public repre¬ 
sentative body. As Lord Russel, C. J., 
observed in the case of Kruse v. Johnson 
( 1 ). 

They ought to be as has beeu said “ bauevo- 
leut-Iy ” interpreted and credit ought te be given 
to those who have to administer them that they 
will bo reasonably administered. 

At the same time in this case we have 
nob merely the bye-law or Act 
before us but also the administration of 
it. And we cannot forget that the public 
authority are themselves the proprietors 
of bazars and the respondents are con¬ 
sequently competitors with the Corpora¬ 
tion. 

It is a Well-settled rule of law that all charges 
upon the subject must be imposed by clear and 
unambiguous language because in some degree 
they operate as penalties. The.subject is not to 
be taxed unless the language of the statute 

clearly imposes the obligation . In 

a case of reasonable doubt the oonstructiou 
most beneficial to the subject is to be adopted. 
T^Iaxwells’ Interpretation of statutes, 6th edition, 
pages 503-4. 

For the respondents Dr. Dillon's well- 
known-book on Municipal Corporation has 
been quoted before us as well as in the 
trial Court- While the development of 
American Law is always a matter of inter¬ 
est to all jurists, American decisions are 
not binding on oar Courts. And as their 
Lordships of the Privy Council observed 
in Immamhandi v. ^utsaddi (2). 

However useful in the scientific study of 
icomparative jurisprudence, judgments of Foreign 
ICourts based often on considoratious and con- 
Vlitious totally differing from those applicable to 
lor p-evaihng in India arc only likely to confuse 
*the administration of justice. 

The question must bo decided by the 
intention of the legislature. Was it the 
intention to give the Corporation power 
to impose on the owners of private mar¬ 
kets a charge for license which might 
extend to any amount for which the 
sanction of the local Government could 
;ho obtaine-l ? Or was the intention 
.merely to give power to charge a fee 
'wliich weul<l save the Corporation from 
IjQing out of pocket by reason of the 
duties anil lial)ilitics imposed on it by 
Act of tlie -uporvision and regulation of 
private markets ? In our opinion some 
more delinito words than the general 

(1) fieoe] 2 Q. H. 01=G7 L. J. Q. B. 782=78 
Tj. T. 017—11 T. L. R. 416=62 J. P. 469= 
46 \V. R. 060. 

(2) A.l.R. 1918 P. C. 11=45 Cal. 888=45 
I. A. 73 ( P. C.), 


words of S. 178 (3) are necessary before 
we can read into the words the former 
intention. It is urged on behalf of the 
Corporation that this rule has been in 
existence since 1910 so far as new 
private markets are concerned and that 
the legislature should be taken to have 
intended to give power to apply it ta 
private markets. We cannot so hold. To 
do so would be to add not a*amall but a 
possibly prohibitive burden upon a class 
of subjects who have exercised their legal 
rights for a great number of years. If 
such had been the intention of th© 
legislature, that power should have been 
expressed in unmistakable terms. In thei 
absence of such terms we must hold that) 
the rule is unreasonable. 

The appeals are accordingly dismissed 
with costs. 

G-B. Appeals dismissed. 
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HEALD and OaNLIFFE, JJ. 

Ma Kin —Appellant. 

V. 

Ma Bwin —Respondent. 

First Appeals Nos. 218 and 219 of 
1925, Decided on 28th February 1927. 

(а) Transfer of Property Act, S. 52— Suit by 
co-helrto recover }Us share from the other heir 
who Is an admintstrator—Preliminary decree 
for declaring plalntl ff's rights and /o'" accounts 
passed —Final decree passed on Commissioner's 
report—Suit Is administration suff and Us 
pendens does not apply. 

A suit in whioli one of two co-heirs sues tbo 
other heir who is admiuistrator of the estate for 
his share of the estate and asks for the profits 
of the estate, io which a preliminary decree is 
given declaring that the plaintifl is entitled to a 
half-share of the estate and direction that the 
usual accounts and enquiries bo taken and made, 
in which a commissioner is appointed to take 
those accounts and oaquirias, and in which a 
final decree is given for the half-share in the 
estate as found by tho commissioner is in fact 
an administration suit, whether or nob it is such 
a suit inform, aud the doctrine'of lis pendena 
does not apply to such a suit ; A.l.R. 1924 Rang. 
221, Ref. CP 187 C 2J 

(б) Probate and Administration Act, S. 90— 
5«ff to set aside sale by administrator — Art. 91, 
Limitation Act, appUes — Limitation Act, 
Art. 91. 

A suit to set aside a sale by administrator 
under S. 90 is govorned by Act. 91 of tho Limi¬ 
tation Act. CP 188 G Ij 

J. R. Chowdhury —for Appellanfc. 

Rahman —for Respondent. 
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Heald, J.— In Suit No. 26 of 1918 of 
the District Court of Myaungmya, which 
was instituted by an application for 
leave to sue as a pauper on the 13th of 
September 1917 and was finally decided 
on the 7th of August 1922, Ma Bwin, the 
present respondent who was one of Shwe 
Aung’s two widows, sued Ma Me O, who 
was the other widow and was adminis¬ 
tratrix of Shwe Aung’s estate, to recover 
her half-share of that estate and she 
obtained a decree for her half-share. 

In Suit No. 51 of 1924 of the District 
Court of Pyapon, which is one of the 
two suits now under appeal, Ma Bwin 
sued the present appellant Ma Kin to 
recover possession of half of holding of 
paddy land which formed part of the 
estate, on allegations that she had been 
put in possession of that half of the 
land in execution of the decree in the 
suit mentioned above and that the ap¬ 
pellant had forcibly ousted her. 

Appellant pleaded that she was not 
bound by the decree in Suit No. 26, and 
that she bad bought the whole holding, 
of which the land claimed by Ma Bwin 
formed half, from Ma Me O, administra¬ 
trix of the estate, with the permission 
of the Administration Court. 

In Suit No. 57 of 1924, of the District 
Court of Pyapon, which is the other 
suit now under appeal, the appellant Ma 
Kin sued for a declaration of her title in 
respect of the other half of the same 
holding which the respondent Ma Bwin 
had attached in execution of the decree 
which she bad obtained against Ma Me 
O in Suit No. 26. She said that she had 
bought the land from Ma Me O as 
administratrix with the permission of 
the Court. 

Ma Bwin admitted the conveyance by 
Ma Me O, but'said that it was invalid. 

The two suits were heard together, the 
matter in dispute in them being Ma 
Kin’s title to the holding which was 
conveyed to her by Ma Me O. 

It appears that in March 1915 Ma Me 
O applied to the Court, which had gran-, 
ted Letters of Administration to her. 
for permission to sell the holding which 
is now in dispute, but that, although the 
Court gave her such permission, she did not 
avail herself of it. Instead, in May 1917 
she again applied to the Court, this 
time for permission to mortgage the land, 
and she obtained permission to mortgage 
it. She mortgaged it at once to a Chetty 


for Ks, 1,000 with interest at Bs. 2 per 
cent per mensem. This was before the 
institution of Ma Bwin’s Suit No. 26. 
On the 7th of June 1919 she sold it, 
without further permission from the 
Court, to the appellant Ma Kin. 

Two questions arise in the cases: (1) 
whether the sale by Ma Me O to Ma^ 
Kin is void as having boon made pendente 
lite, and (2) whether Ma Bwin is entitled 
to avoid the sale as having been made 
without the permission of the Adminis¬ 
tration Court. 

On the first of these questions the 
lower Court fouud that the doctrine of 
lis pendens applied. The learned Judge 
distinguished the case of the A. L. A. R. 
Ghetty Firm v. Maung Thwe, cited in 
the case of Lee Lim Ma Hock v. Ma Sato 
Mail Hone (1), on the ground that Suit 
No. 26 was not an administration suit. 
I do not accept this view. A suit in 
which one of two co-heirs sues the other 
heir who is administrator of the estate 
for her share of the estate and asks for 
the profits of the estate in which a pre¬ 
liminary decree was given declaring 
that the plaintiff was entitled to a 
half-share of the estate and direction 
that the usual accounts and enquiries be 
taken and made, in which a commissioner 
was appointed to take those accounts 
and enquiries, and in which a final decree 
was given for the half-share in the 
estate as found by the commissioner is 
in fact an administration suit, whether 
or nob it is such a suit in form, and on 
the rulings io the cases cited and autho¬ 
rities mentioned therein I have no doubt 
that the doctrine of Us pendens did not 
apply and that the sale by Ma Me O to 
Ma Kin was a valid sale. 

It was nevertheless voidable under 
S. 90 of the (old) Probate and Adminis¬ 
tration Act at the instance of any person 
other than the administratrix who was 
interested in the property and Ma Bwin 
was undoubtedly interested in the pro¬ 
perty. The only question which arises 
is therefore whether or not Ma Bwin is 
still entitled to avoid the sale. That 
question involves the question which 
article of the First Schedule to the 
Limitation Act applies to the avoidance 
of such sales. On this question there 
seems to be a remarkable scarcity of 
authority. We have been referred to the 
case of The Eastern and Mortgage Agency 

(1) A. I, R. 1924 Rang. 221=2 Rang. 4. 
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V. Rehati Kumar Raij (2), bufc that; case 
merely lays down thafe a person who is 
entitled bo avoid a transaction ought not 
to be allowed to do so in such a manner 
as to recover property which would 
otherwise be lost to him and at the same 
time bo keep the money or other advan¬ 
tages which he has obtained under it. 

This view, we may note, was accepted 
in the case of Dwyendra Mohau Satmia 
V. Manoramct Dasi (3), where it was said: 

Wheo tho person affected by sach a transaction 
seeks to avoid its conse^jueoce, be is in tbs 
position ot a person who seeks equity and must 
do equity. Thus not only can he not ignore the 
transaction, but be must offer to reimburse the 
prior transferee. 

I have no doubt that this principle 
applies to such cases as the present. 
Bub we have nob been referred to any 
case in which the period of limitation 
within which such a transaction must be 
avoided has been laid down. It seems 
clear that tho conveyance is good until 
it is avoided, and that until it has been 
avoided Ma Bwin can have no title to the 
property and therefore would not be able 
either to recover from Ma Kin the half 
which she claims to have acquired by 
reason of the execution or to attach the 
half as belonging to 5la Me O, whether 
as administratrix or as the other heir to 
the estate. 

lb is therefore necessary for us to 
decide wliether or not Ma Bwin is still 
entitled to avoid the conveyance. 

It seems to me that in terms Article 
01 of the first Schedule of the Limitation 
Act applies to such a case. I have not 
been able to tind any case in which that 
article has actually been applied to such 
a case, l)ut, on the other hand, I have nob 
found any otlier article which lias been 

applied or any case in wliich it has 
)>eoD held that Article 01 does not apply 
boa case of this nature. It has boon 
said tliat Article 0l applies to suits of the 
kind mentioned in S. 30 of tlie Specific 
Relief Act and a suit to set aside a void¬ 
able conveyance would undoubtedly lie 
under that section. Pollock and Mulla 
in their Gommentary on that section say 
tliab the period of limitation is three 
years as provided by Article 01 of the 
Jjimibation Act, bub the cases which they 
cite as authority for this proposition are 
nono of them cases similar to the present 
case. 

i‘2) [I'JOGJ 3 C. J.. J. 200. 

( 5) A. 1. R. 1022 Ciil. I.00=-l9 C.vl. 911. 
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In these circumstances it seems to be 
necessary for us to decide for ourselves 
which article is applicable and in view 
of the fact that no provision seems to be 
made for a suit to cancel or set aside 
such a conveyance, other than that 
contained in Art. 91,1 am constrained 
to hold that that article applies, and 
that the conveyance can only be avoided 
within three years from the time when 
the facts entitling Ma Bwin to avoid it 
became known to her. 

The question of limitation was not 
pub in ijsuein the lower Court and I 
would therefore frame the following 
issue and would refer it to the lower 
Court for trial. When did the facts 
entitling Ma Bwin to avoid conveyance 
of the 7bh of June 1919 first become 
known to her. 

The District Court will proceed to try 
that issue and will return the evidence 
to this Court together with its finding 
thereon and the reasons therefor. 

Cunliffe, J. —I agree, 

G.B. Case Remanded. 
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Doyle, J. 

P. C. Dass —Applicant. 

V. 

•/. R. Ranyasnomy x Co. —Respondents. 

Civil Revision No. 278 of 1926, Decided 
on 22Qd Decembjr 1926, from the indg" 
ment of the Small Cause Court J., 
Rangoon, in Civil Regular Suit No. 5081 
of 192G. 

Pro-note—ExecKtloa n-hnUted 6m t conuder- 
aiion parUij denied^CircKm'itance inch a% fraud 
mnit be proved. 

Where execution o( the pro-note is admitted 
by the execut.iiit and c^nsider.itiou is giveu for 
the promissory note, the oons is entirelv on tho 
person executing the n,)te to establish fraud or 
some circumstance which would excuse him 
from paying the whole amount. [P 189, C Ij 

. Doctor —for Applicant. 

Judgment. —The applicant sued for 
the recovery of Rs. 231-8 0, principal 
and interest, due on a promissory note- 

The respondents admitted having exe¬ 
cuted the promissory note but pleaded 
that only Rs. lOO had been received as 
consideration at the time of e.xecution 
and pleaded in addition that interest had 
been paid up to date. 
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The learned Judge of the Small Cause 
Court found that onl 3 ' Rs. 100 had been 
paid but disbelieved the allegation that 
interest had been paid. He therefore 
gave a decree for Rs. 155*12-0 with costs 
thereon dismissing the rest of the claim 
with costs. Ho has given no reasons 
whatsoever for not decreeing the full 
amount. So long as consideration was 
given for the promissory note, the onus 
was entirely on the person executing the 
note to establish fraud, which he has not 
pleaded, or some circumstance which 
would excuse him from paying the whole 
amount. The learned Judge has not 
employed the Usurious Loans Act in this 
connexion. 

I must hold that the learned Judge of 
the Small Cause Court did not apply his 
mind sufficiently to the present case. He 
has incidentally given no reasons for 
believing one part of the defence and dis¬ 
believing the other and appears to have 
acted in this case on surmise. 

I set aside the judgment and decree of 
the Small Cause Court and give judgment 
and decree for Rs. 231-8-0 with costs. 

D.D. Decree set aside. 
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Brown, J. 

Maung Kyaw and anothe) —Applicants. 

V 

Ko Aye and another —Opposite Party. 

Civil Revision No. 377 of 1926, Djcided 
on 18bh February 1927. 

civil P. C., O. 47, I?. 1— Parties agreeing to 
abide by decision In another .lull —Decree passed 
in accordance with the decision in that suit — 
Reversal of decision in another suit in appeal is 
good for review. 

NVhere in a suit parties agree to abide by the 
decision in another suit and after the decision of 
that suit a decree is passed in accordance with 
that decision, but the decision in the other suit 
is reversed in appeal, such reversal is good ground 
for review of the decree. [P 189 C 2] 

Kyaw Zan —Applicants. 

Judgment. —I do not think that 
there is any substance in this application. 
The petitioners tiled a suit in the Small 
Cause Court, Rangoon, for ejectment of 
the respondents from a house. T^ie case 
was kept pending until the decision of 
another case on the Original Side of this 
Court. This Court in that suit finally 
passed orders in favour of the plaintiffs, 
and the Small Cause Court in the suit 
now under revision than passed orders 
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decreeing this suit. This was said to be 
in accordance with an agreement by the 
parties that the decision in this case 
should be governed by the decision in. 
the case by this High Court. Subsepuently 
the decision of the Orginal side of this 
Court was set aside on appeal. The: 
defendants then filed an application in! 
review, and their application was grantedj 
and the-decree against them set aside. 

It is contended that no sufficient ground 
for review was mad© out, and I have 
been referred to the case of Venkata 
Suhbamma Rao v. Vellanki Venkatarama 
Rao (1). Id that case it was held that 
something which did not exist at the 
passing of a decree could not be a good 
ground for review. But a review had 
been asked for them on the ground of an 
agreement come to by two of the parties 
after the decree. In the present case it 
is true that the decree of the High Court 
on appeal was passed after the decree of 
the Small Cause Court. But the effect 
uf that appellate decree was to set aside 
the orginal decree of the High Court. 
The decree sought to be reviewed was 
based on the assumption that the orginal 
decree of the High Court was valid and 
binding. That assumption was sub¬ 
sequently proved to be wrong. The 
passing of the appellate decree was not 
merely an event subsequent to the decree 
sought to bs reviewed. It had the effect 
of voiding the orginal deci'ee from its 
inception. That such circumstances do 
afford a good ground for review was the 

view taken \u Waghela Raisangji Shiv' 

sangji v. Shaik Masludifi (2) and in that 
view I concur. It does not seem to me 
that that decision was, or was intended 
to he, overruled by the decision of their 
Lordships of the Privy Council in the 
Madras case. I would further note that 
one of the grounds of review in the 
present case was that the judgment 
sought to be reviewed was passed with- 
ouc any evidence being recorded. In 
this ground also there would appear to be 
some force as 1 cannot find on the records 
an agreement to be bound by the High 
Court decree wliefchor it were set aside 
on appeal or not. 

I dismiss this application. 

G.B. Application dismissed. 


(1) [1901] 24 ilad. 1=27 I. A. 197 = 10 M L 
J. 221=7 Sar, 678 (P. C.). 

(2) [1989] 13 Bom. 330. 
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Rutledge, C. J., and Brown, J. 

. OlJicial Assig'iee and others —Appel¬ 
lants. 

V. 

2^, P. A. K. Chettyar Firm —Respon¬ 
dents. 

llisc. Appeal No. 214 of 1925, Decided 
on 29bh February 1927, from the Ori¬ 
ginal Side in Insolvency Case No. 203 of 
1923. 

j{5 (a) Presidency Toiuns Insolvency Act, 
Bs. 56, 17 and 52 ^2) (a) — Property acquired 
after adjudication and before discharge — Deal- 
ings in respect of such property immovable or 
mcveable ulth third person bona fide and for 
consideration are valid as against Official 
Assignee. 

Until tho Official Assignee intervenes, all 
transaction by au undischarged insoU-ent after 
adjudication with any person dealing with him 
bona fide aud for value in respect of his after* 
acquired property whether with or without 
knowledge of the insolvency are valid against 
cho Official Assignee and this rule applies both 
to moveable as well as to immovable property : 
8 Cnf. 556 ; 16 Bom. 452 ; 43 Bom. 890 ; 47 Cal. 
961 and A. 1. li. 1924 All. 703. Foil.] A. I. R. 1926 
Rang. 179. Dtst. [P 191 C 1] 

(5) Presidency Towns Insolvency Act, S. 56— 
Fraudulent preference—Onus is on parly alleg* 
ing fraud—Transaction brought about by pres^ 
sure—There is no fraxidulcnt preference. 

Whore a transaction in favour of one creditor 
is brought about by pressure from that creditor 
without any collusion on the part of the insol* 
vent, ihere is no fraudulent preference. The 
onus of proving fraud is on the party alleging 
it. [P 191 C 1] 

•S’. N. Sen —for Appellants. 

Leach —for Respondents. 

Judgment. — This is an appeal 
from the Original Side of this 
Court in its insolvency jurisdiction 
in which it held tliat certain transac¬ 
tions, including a conveyance of certain 
immovable property to the respondents 
by the insolvent and his wife, were valid 
as against tlie Oflicial Assignee. There 
is a cro.ss'objection that tho trial Court 
was wrong in holding that insolvent's 
wife Zainal) Bee Bee was a bonamidar 
of tho property in dispute. 

'L’he insolvent, M. A. Salam, was first 
adjudicated an insolvent in 1912 and 
t)io balance of his assets was about 
Rs. 12,000. lb is clear that he nover 
obtained any discharge for this insol¬ 
vency. Ho alleges that lie paid his cre¬ 
ditors in full, but of this there is no 
<torrol)oration, and one would have ox- 
j,ected, if ho had. that he would have 
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applied for and obtained his discharge* 
He entered into partnership with the 
2nd and 3rd appellants carrying on 
business as Government supply contrac¬ 
tors and he seems to have made some 
money in this business. After the Great 
War he seems tu have engaged in speculat¬ 
ing in real property. Purchases were 
made in his wife’s name with money for 
the most part borrowed from Chettyar 
firms. Each transaction was outside the 
partnership business. The partnership 
was dissolved on the 16th November 
1922 and the 2nd and 3rd appellants 
filed, on the 26th June 1923, Civil Regu¬ 
lar No. 337 of 1923, claiming a large 
amount as due to them from Salam, and, 
on the 6th July 1923 obtained attach¬ 
ment before judgment of, inter alia, the 
properties with which we are concerned 
in the present suit. The respondents 
held registered mortgages over the pro¬ 
perties, Nos. 46, 47 and 56, Mogul 
Street, and bad entered into an agree¬ 
ment of sale dated the 27tb April 1923 
whereby they became the purchasers of 
these properties, the consideration being 
the amounts owing on the mortgaged 
properties, plus interest, plus unsecured 
debt, owing to the respondent firm. It 
is admitted that this agreement of sale 
required registration and that it was 
only registered on the 15th August 1923, 
or some five weeks after the attachment 
before judgment. And, on the I7th 
August 1923, a sale deed of the proper¬ 
ties mentioned in the agreement of sale 
was duly executed and registered. By 
Civil Miscellaneous Case No. 187 of 1923, 
the respondent firm applied for removal 
of attachment on the 2Dd October 1923, 
and, on the 4th October 1923, Salam was 
adjudicated insolvent on his own peti¬ 
tion. We may note that the 2nd and 
3rd appellants bad also applied for his 
adjudication. 

It has been contended for the appel¬ 
lants that the agreement of sale not 
having been registered at tho time of 
the attachment cannot affect the validity 
of the attachment. On this point, in our 
opinion, S. 47 of the Indian Registration 
Act is eonclnsivo, for a registered docu¬ 
ment speaks from the time of its execu¬ 
tion and not from the time of its 
registration. 

It has been further urged on behalf of 
the appellants that the conveyance of 
these properties to the respondent firm 
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oon3titu(;ed a fraudulent preference and 
as snob void under S. 56 of the Presi¬ 
dency Towns Insolvency Act. No doubt 
the conveyance of the 17th August 1923 
was within three months of the insol¬ 
vency, but the agreement of sale of the 
27th April 1923, which is the important 
document in the case, was over five 
months before the insolvency, and we 
agree with the learned trial Judge that 
this agreement was the result of pressure 
from the respondent firm and not due to 
collusion on the part of the insolvent 
with a view to defeat and defraud his 
late partners or other creditors. 

We agree with the Calcutta High 
Court that under this section the onus of 
proof rests on the party alleging that 
the transfer is fraudulent: see Nripendra 
Nath Sahu v. Asutosh Gkose (l). 

Another question arises for determi¬ 
nation in this case. 

As we have seen Salam was adjudicated 
an insolvent in 1912 and never received 
his discharge under that insolvency, and 
it was argued on behalf of the appellants 
that, by S. 17 of the Presidency Towns 
Insolvency Act, the property of the insol¬ 
vent wherever situated shall vest in the 
Official Assiguee, and that, by S. 52 (2) (a), 
the property of the insolvent shall com¬ 
prise, inter alia, of all such property as 
may be acquired by or devolve on him 
before his discharge. The words of the 
sections in their natural meaning are 
perfectly clear, but, as the learned trial 
Judge observes, the English Courts in a 
long line of cases, which have been 
summed up in the leading case of Cohen 
v. Mitchell (2) lay down that until the 
trustee intervenes all transactions by a 
bankrupt after his bankruptcy with any 
parson dealing with him bona fide and 
for value in respect of his after-acquired 
property, whether with or without 
knowledge of the bankruptcy, are valid 
against the trustee. 

It is true that in the New Land De- 
velopment Association & Gray, In re (3), 
the Court of appeal upheld the decision 
of Mr. Justice Chitty that this rule did 
not apply to real property. We observe, 
however, that, by the English Ban- 

{ 1 ) [1915] 19 C. W. N. 157=29 I. 0. 128=^1 
0. L. J. 167. 

(2) [1890] 25 Q. B. D. 262=59 L. J. Q. B. 
409=63 L. T. 206=7 Morrell. 207=38 
W. R. 551. 

(3) [1892] 2 Oh. D. 138=61 L. J. Oh. 323=66 
L. T. 404=40 W. R. 295. 


kruptcy Act, 1914, S. 47 (1), the Legis¬ 
lature has adopted the rule in Cohen v. 
Mitchell (2) and applied it to real as well 
as to personal property. The rule has 
been adopted by most of the High Courts 
India. No doubt the decisions were 
under the Insolvency Act of 1848 such as 
Kristocomal v. Suresh Chunder Deb (4) 
and Fatima Bihi v. Fatima Bibi (5), 
Ali Mahomed v. Wadi Lai (6), Dasarathi 
Singha v. Mahamulyya Ash (7) and 
Chhote Lai v. Kedar Nath (8) adopt the 
rule. In the Bombay case a Bench, and 
in the Calcutta case the present Chief 
Justice, then Mr. Justice Rankin, held 
that the rule applied to immovable as 
well as to moveable property. In the case 
of Ma Phaw v. Manny Ba Thaxo (9), a 
Bench of this Court held that, by reason 
of the word “forthwith” in S. 28 (4) of 
the Provincial Insolvency Act, the prin¬ 
ciple of Cohen v. Mitchell (2) could not be 
applied to that case. They also held 
that even if the principle wore applied it 
would noC avail the insolvent as the 
transaction seems to be neither bona fide 
nor for value. The word “forthwith” 
does not occur in the Presidency Towns 
Insolvency Act ; so the present case can 
be easily distinguished from Ma Phaw’s 
case (9). We confess that we are reluct- 


anc to read into the Act sometliing which 
is neither express nor arises by necessary 
implication. We admit that it would be 
inequitable to render void all transac¬ 
tions between an undischarged insolvent 
and third parties who, in good faith 
without knowledge of tho insolvency, 
have given full consideration for what 
they purported to purchase from him. 
We can also see that tlie oxtousion of the 
rule in this country, where fraud is 
rampant and very easy to conceal, may 
in many cases, result in creditors bein^’ 
deprived of their just rights. ” 

In view, however, of tho weight and 
unanimity of decisions of the various 
High Courts of India applying tho rule, 
we do not feel justified in refusing to 
follow it. On this point also wo concur 
with the learned trial Judge. 

One point only remains to be con¬ 
sidered and that is that the learned trial 


(4) 

<5) 

03) 

(7) 

( 8 ) 
( 9 ) 


[1882J 8 Cal.'556=12 C. LfR. 253:- 

[1892] 16 Bom. 452. 

fl9lyj 43 Bom. 890=53 I C in?—yi 
Bom. L. B. 849. 197-21 

[1920] 47 Cal. 961=60 I C 977 
A. I R. 1924 All. 703=46 All. 565. 

A. I. R. 1920 Rang. 179=4 Rang. 125 
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Judge was wrong in holding that Zainab 
Bee Bea was merely a benamidar on be¬ 
half of the insolvent. We have carefully 
considered the evidence on this point and 
we are satisfied, for the reasons given in 
tl}6 order appealed from, that the deci¬ 
sion of the learned trial Judge on this 
point was correct. The appeal, although 
in view of our decision on the other 
points, this question does not arise, is 
accordingly dismissed with costs. The 
case was a heavy one and we allow 
20 gold mDhurs per day for two days. 

(i.u. Appeal dismissed, 
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M.vung Ba, J. 

Plaintiff—Applicant, 
v. 

MauriQ Po /fOo—Defendant—Non- 
Applicant. 

Civil Revision No. 177 of 1926, Decided 
on 7th February 1927, from the decree 
of the Dist. J., Hinthawaddy, in Civil 
Regular Suit No. 1 of 1926. 

Civil P. C.. O. 1. R a—Administration suit by 
Person claiming as an adopted so/i of the 
tleCf-’a’^ed can be joined as party. 

One of fcbe relations of the deceased couple 
alleged to have died childless brought an admi- 
nistratiou suit against the other relations. The 
btitus of such relations as heirs Ny.ts not denied. 
A certain person applied during the pandenoy of 
the appeal to be joined as a co-defendant alleging 
tb.it ho was an adopted son of the deceased 

conple. , , 5, .. 

Held : that he can ba joined as co defendant 

to avoid multiplicity of suits and ho need uot 
file a separate suit. fP 192 0 2] 

Burjorjec —for Applicanb. 

Judgment. — Tiiis civil ravision 
application arises out of Suit: No. 1 of 
192 G, of bho District Court of^ Hantha- 
waddy. That suit is an administration 
suit to administer the estate of U Po 
Toke and Daw Lai Mai. a Burman Bud¬ 
dhist couple who died within five days 
of each other. According to the plaint, 
the couple died childless. If that allega¬ 
tion be true, then six relations of the 
luisband and wife will bo the heirs. The 
plaintiff claims to 1)6 one of those rela¬ 
tions and brought a suit against the other 
relations for the administration of their 
estate. During the pendency of the suit, 
one Po Htoo claimed to be the adopted 
json of the couple and applied to the 


District Judge to be added as a co'defen- 
daut. The learned Judge granted the 
application and ordered that he should be 
so added. 

From that order this application for 
revision has been filed. In a short order 
the learned District Judge has given 
his reasons for that action. That order 
reads : 

ilr. Burjjrj'je’s objiction thitPo Htoo must 
esbablish his ststus by a sspirate suit is nob 
valid. This is an admiaistratiou suii and it is 
oaly right and propar that the question of who 
are the heirs entitled to share iu the estate 
should bs generally djciled iu the suit. Po 
Htoo may ba added as defendant. 

The law governing the question as to 
who may be joined as defendants is laid 
down in 0. I, R. 3, Cede of Civil Proce¬ 
dure. That rule is as follows : 

All the persons may be joined as defendants 
agiinstwhom any right to relief in respect of 
or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist,, 
whether jointly, severally or la the alternative 
where, if such persons brought separate suits, 
any common quostiou of law or fact would 
arise. 

No doubt if the claim of Po Htoo is 
established, he would be the sole heir to 
the estate and exclude all the other 
parties in that suit. The relief claimed 
by the plaintiff is a share in the estate. 
The question involved is whether he is 
entitled to that relief in common with- 
the other defendants except Po Htoo or 
whether he is not entitled to that relief 
as against Po Htoo. If Po Htoo.’s claim 
is established, the suit must be dismissed. 
If Po Htoo’s claim is not e3fcabli»hed,then 
the suit would have to be administered as 
prayed for. Of course, Po Htoo can bring a 
separate suit against the administrator 
of the estate to establish his status, but 
I agree with the learned Judge that Po 
Htoo should not be compelled to file a 
separate suit when the dispute about his 
status can very well bo decided in tbe 
present suit. The legislature intended 
to prevent multiplicity of suits and have, 
therefore, framed rules permitting joinder 
of parties and causes of action under 
certain circumstances. 

I am of the opinion that the learned 
District Judge has exercised his jurisdic¬ 
tion properly and I see no reason to 
interfere. The application is dismissed, 

G^.B. Application dismissed. 
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A. I. R. 1927 Rangoon 193 
Rutledge, C. J., and Brown, J., 

B. M. Af. S. T. Af. Ghettyar —Appel¬ 
lant. 

V. 

Official Assignee —Respondent. 

Misc. Appeal No. 51 of 1926‘, Dooid ed 
on 14th February 1927. 

aj: Presidency Toums Insolvency A:t, S. 58 (5) 
— S. -58 (5) applies only when the Official 
Assignee is vested with insolvent's property 
under S. 17 after adjudication. 

The provisions of Cl. (5) of 8.58 are panel la 
their nature and oannot ba construed as applying 
to any particular case, unless it is quite olear 
that no other construction of the section is 
possible. [P 194 o 2J 

It is not until the adjudication has been made 
that the debtor Is called In the Act the insolvent 
and therefore the provisions of S. 58 (5) oannot 
be held to apply to the powers of the Official 
Assignee prior to the adjudication when he is 
acting, nob under the powers devolving on him 
by the operation of the Act itself, but under 
the powers specially conferred on him by his 
appointment as receiver under 8. 16. 

[P 194 C 1, 2] 

Coivasjee —for Appellant. 

P. S. Chari —for Respondent. 


creditor to 4l8t Street to find the insol¬ 
vent. He found there some one who 
said that he was the cook of the insol¬ 
vent, but the insolvent himself was not 
there. He left word that the appellant 
should be informed of his visit and be 
told to come to his office. Notice was 
then issued on the appellant, but this 
notice was not served until the 30th of 
July. On the 31at of July the appellant 
appeared before the Official Assignee 
and, on being asked to produce his books, 
be told the Official Assignee that be was 
unable to do so as he had sent the books 
to his principal in the Native State of 
Pudukottah. On the 4th of August the 
firm was adjudicated insolvent and on 
the 8th of August the appe llant left 
Rangoon for India. 

Application was then made for action 
to be taken against him for contempt of 
Court under the provisions of S. 58 (5) of 
the Presidency Towns Insolvency Act. 
He was finally ar,rested and brought back 
to Burma and he has now been found 
guilty of contempt of Court and commit¬ 
ted to prison for six months. 


Judgment.— Appellant R. M. M. S. 
T. M. Venkatachellam Chettyar was 
the agent of the K. A. S. Chettyar 
Firm in Rangoon. In July 1925 he 
found himself in difficulties and his 
creditors began to press for pay¬ 
ment, On the 18fch of July an urgent 
demand for payment of a debt within 
twenty-four hours was made and he was 
unable to satisfy the demand. On the 
20th he paid some of his creditors and 
either on the 2l8t, as he says, or on the 
18th as the petitioning creditor 'says, he 
left his ordinary place of business in 
Mogul Street and took up his residence 
in 4l8t Street. From that date payments 
were entirely suspended. 

On the 23rd of July 1925 the V. E. 
R. M. Chettyar Firm filed a petition on 
the Original Side of this Court to ad¬ 
judicate the K. A. S. Firm as insolvents. 
On the day on which the application 
was filed the Official Assignee was ap¬ 
pointed interim Receiver to take imme¬ 
diate charge of the account books and 
assets, if any, of the K. A. S. Firm from 
its agent. The Assistant Official Assignee 
then proceeded to the appellant’s 
ordinary place of business, where ho 
found a safe which he sealed up. He 
then proceeded with the petitioning 


The present appeal is filed against this 
order of commitment to prison. The ap¬ 
pellant says that he was short of money, 
that he wired to his principal on the 
18bh for funds, that on the 22nd he 
received a telegram in reply belling him 
to send the books to the principal and 
that in compliance with this telegram 
he despatched the books on the 28bh of 
July. 


It is contended on behalf of the appel¬ 
lant that the provisions of S. 53 (5) have 
no application to the present case. 
Clausa (1) of S. 58 lays down that the 
Official Assignee shall, as soon as may be 
take possession of the deeds, books and 
documents of the insolvent and under 
Clause (5) any agent of an insolvent is 
bound to make over to the Official 
Assignee all money and securities in his 
possession or power which he is not by 
law -entitled to retain as against the 
insolvent or the Official Assignee. Th© 
clause further lays down that if tho 
agent fails so to do. he shall be guilty of 
contempt of Court. With the books of 
account on the 28th of July the appel¬ 
lant also forwarded various securities and 
admittedly these books and securities 
have never been handed over to 
Official Assignee. 
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It is, however, contended that, at the 
time the appellant despatched the books 
and securibies, his hrin had not yet bean 
adjudicated insolvent, that the provisions 
of S. 5d apply only to what takes place 
after the adjudication and that, as at the 
time of adjudication the appellant was 
not in possession of the books and 
securities ; he was not guilty of contempt 
of Court within the meaning of S. 53. 

The Official Assignee was, on the 2ith 
of July, appointed interim Receiver under 
the provisions of S. 16 of the Presidency 
Towns Insolvency Act. That section 
lays down that when so appointed the 
Official Assignee shall have such of the 
powers conferrable on a receiver appoin¬ 
ted under the Code of Civil Procedure. 
1003. as may be prescribed. 

Section 17 of the Act provides that 
ou the making of an order of adjudi¬ 
cation. the property of the insolvent 
shall vest in the Official Assignee. 

Section 58. Clause (l) provides that 
the Official Assignee shall, as soon as may 
he, take possession of the deeds, books 
and documents of the insolvent and all 
other parts of his property capable of 
manual delivery. 

Section 5S. Clause (2), then lays down 
that the Official Assignee shall, in 
relation to, and for the purpose of ac¬ 
quiring or retaining possession of, the 
property of the insolvent, bo in the same 
pDsicion as if hs were a receiver of the 
property appointed under the Code of 
Civil Procedui-o P)03, and the Court may 
on his application enforce such acquisi¬ 
tion or retention accordingly. 

The Official Assignee, when appointed 
receiver under S. 16, has the power as 
receiver to take possession of the pro¬ 
perty of tlie debtor. 13 .it it is not until 
the adjudication has been made that the 
debtor is called in the Act the insolv-ent, 
and the provisions of S. 53 apply auto¬ 
matically immediately an adjudication 
lias been mido svliother there has been 
any specitic ai^ivointmont of a roceivoi 
or not. 

It snems to US therefore that there is 
considurablo force in the contention that 
[tlio provisions of S. 53 cannot bo hold to 
jipply to the powers of the Official 
lAssignoo prior to the adjudication wlien 
:bo Ts acting, nob under the powers 
devolving on him l>y the operation of the 
'Act itself, but under the powers specially 


conferred on him by his appointment as 
receiver under S. 16. 

The provisions of Clause (6) of S. 53 
are penal in their nature and cannot be 
construed as applying to any particular 
case, unless it is quite clear that no other 
construction of the section is possible. 

Section 16 provides only for an 
interim procedure pending the adjudi¬ 
cation and we cannot construe the 
section as empowering the Court bo 
invest the Official Assignee with any 
powers nob expressly mentioned in that 
section. 

It is quite clear that, had the Official 
Assignee in the present case nob been 
appointed receiver under S. 16, he would 
have had no power whatsoever until the 
order of adjudication was passed. In such 
a case it could not possibly be argued 
that S. 53 would have given him any 
power to take possession of the books of 
account before the 4th of August, and it 
seems to us clear therefore that the 
powers given by S. 53 commence only 
when, under S. 17, the property of the 
insolvent automatically vests in the 
Official Assignee. 

In this view of the case, the failure to 
hand over the securities to the Official 
Assignee before the order of adjudication 
was passed, however culpable such- 
failure might be, would nob amount to 
contempt of Court punishable under the 
provisions of Clause (5) of S. 53. If f'his 
view of tlie law be correct, then it is 
clear that the appellant has not been 
gully of contempt of Court under that 
section as at the date of the adjudication 
the books of account and the securities 
were nob in his possession or power. It 
has, however, been suggested tliat apart 
from the special provisions of S. 58, the 
appellant has been guilty of contempt of 
Court and was punishable summarily by 
the insolvency Court, It has been 
urged on ))9half of the insolvent that at 
the time he sent the books of account 
and the securities to his principal he 
had no knowledge of the pendency of 
the insolvency proceedings, and that he 
had no intention wliatevor of interfering 
with the due performance of hia duties 
by the Official Assignee, b it was actuated 
solely by a desire to surrender to his 
principal all his rights and duties as 
agent of the larra. We find it impossible 
in the ciroumstancss of the case to 
accept this contention. 
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The appellant admittedly has been 
acting as agent of money-lending firms 
for fifteen years. Admittedly he was 
unable to pay up the debts of the firm 
on the 20th July. A Ohettiar, with so 
much experience, must in the circum¬ 
stances have been well aware of the 
likelihood that insolvency iirocaedings 
would be instituted ’against him, and it 
is impossible to believe that he did not 
well know what the result of his action 
in sending the securities and the books 
of account out of the jurisdiction of the 
Court would be. It is clear that his 
action has obstructed the course of 
justice, as it has prevented all. investi¬ 
gation of the firm’s transactions as well 
as deprived the interim receiver and the 
OflQcial Assignee of taking possession of 
the property namely the valuable 
securities of the firm, and no attempt 
has been made by the firm or the appel¬ 
lant to restore what has thus been 
smuggled away. 'In our opinion the trial 

Judge was justifiei in finding that the 
appellant’s 


^ whole conduct shows that it was his wilful 
.intention to obstruct the Official Assignee and 
the creditors of the firm. 


\Ve have very carefully considered 
whether in these circumstances we 
should be justified in upholding the order 
committing the appeliont to jail for 
contempt of Court. The Court’s power 
to deal with such matters in a summary 
way are very wide and must for that 
reason be used with great caution. We 
are not prepared to say that the learned 
trial Judge would have been exceeding 
his powers had he considered the cix’cum- 
stances of the present case with reference 
to the general power of the Court 
to deal with oases of contempt, and after 
such consideration had passed the order 
appealed against. But it is dear that 
lb was not after a consideration of such 
general powers that the learned Judge 
acted, and that he committed the appel¬ 
lant to jail .'because he was of opinion 
that the apoellant was guilty of a 
contempt within the meaning of S. 58 (5) 
of the Insolvency Act. Wore we now 
to uphold the order appealed against 
we should in effect bo passing a 
penal order and committing the appel¬ 
lant to jail for a different offence from 
that of which he was found guilty by 
the trial Judge. Even so, if there were 
anywhere clear and definite proof that 


the appellant had received nofioo of the 
insolvency application and the appoint¬ 
ment of the Official Receiver before 
taking the action he did, we think we 
should be justified in dismissing this 
appeal. But although it seems to us 
certain that the appellant, when he sent 
the books of account and securities to 
India, was well aware of the extreme 
probability that insolvency proceedings 
had been or would shortly be instituted 
against his firm, and it is unlikely that 
he had no knowledge that they had 
actually been instituted, there is no 
direct legal proof of any kind that he 
had received notice of the insolvency 
proceedings or had been informed of the 
visit of the Official .Assignee to his house. 
In these circumstances, and after the 
lapse of so long an interval of time, we 
do not feel justified in employing the 
summary powers of the Court to deal 
with the appellant. 

We therefore allow the appeal and 
set aside the order of the trial Judge 
committing the appellant to jail. But 
in the circumstances we refuse to allow 
the appellant his costs either in this 
Court or in the Court below. 

Order set aside. 
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Maung San U —Applicant. 

V. 

Ma Pyaw Gyi A oi/iers—Opposite 
Parties. 

Civil Revision No. 42G of 1925 De¬ 
cide i on 7th December 1926, 

Buddhist Law — Succession-Adopted son 

living opart does not lose right to successint, 
u?iless filial relatlonshtiy is severed. 

An adopted son will not lose his right to in- 
hentauce merely by living apart from his parents 
unless sevcreuce of filial relationship is proved. 

Sha^ee —for Applicant. ^ 

Leony —for Respondent. 

Judgment.—Applicant Mg. San U 
applied to the District Court of Yamethin 
for permission to sue as a pauper. Ho 
wants to claim inheritance valued a*- 
nearly R3. 70,000 as kittima adopted son! 
The Court examined him on the 
merits of the claim and in the 
course of such examination he admitted 
having.lived apart from his adoptive 
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parents for 5 years before the death of 
the surviving adoptive father, the adop¬ 
tive mother having died many years 
before. The learned Judge rejected the 

application observing 
from S. 195 of thj Digest of Burmaso Buddhist 
Law Vol, 1 it is cloar that an adopted child liv¬ 
ing apart shall not inherit. Hence applicant 
has no claim against thj estate of U Ob. 

The learned Judge has evidently igno¬ 
red the case-law on the point. The real 
question is \Ybethor filial relationship 
has been maintained or severed. This 
question cannot be decided without take 
ing evidence. I set aside the orders rejec 
ting the application and direct that it 
bo admitted and the claim decided on 
the merits. Costs of this Court shall be 
paid by the respondents. 

n r» Order $eC aside. 
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KUTIiEDGE, G. J., AND BROWN, J. 

Universal Fire and General Insurance 
Co., Lfd.—Appellants. 

V. 

Japan Cotton Trading Co., Ltd., and 
Kospondents. 

First Appeal Ko. 215 of 1925, Decided 
on 22nd December 1926. 

Insurance—Condition in policy, that if claim 
is not brought within certain time i>olicy will he 
forfeited, is valid—But condition to be opera¬ 
tive. repudiation must be proved. 

One of the conditions in a policy of Fire lo- 
suranco provided “if claim be m ide and rejected 
and an action or suit be not commenced within 
three months after such rejection . . . this policy 
shall be forfeited," 

Jfeld ; that such a condition in a policy is a 
valid condition. But, for the condition to bo 
operative, it must be shown clearly that there 
has been a repudiation. [P 196 C 23 

Keith and li. M. Sen —for Appellant. 
Me Donnell —for Respondent No. 1. 

Facts.—The respondent effected on 
the I7bh October 1922 two policies of 
insurance on cotton and a ginning factory 
with the appellants for a sura of Rs. 
.53,800. The policies were to bo in 
force for a period of six months. 

A lire broke out on the premises on 
the 5th of March 1923, and the proper¬ 
ties covered by the policies were destroy¬ 
ed After the insurance the respondent 
assigned the two policies to the 2nd de¬ 
fendant. the Japan Cotton and Trading 
Co., Litd. Claims wore duly made on the 


policies both by the respondent and the 
Japan Cotton Trading Co., Ltd. In the* 
meantime, criminal proceedings were 
started against the respondent, in which 
be was accused of having set fire to the 
building, but he was eventually discharg¬ 
ed on 24th December 1923. The respon¬ 
dent and the Japan Cotton Trading Co.» 
Ltd,, then again pressed their claim 
against the Insurance Company and 
finally filed a suit on the 4th of March 
1924. 

The learned Judge, after hearing the 
case, decided that the Japan Trading 
Co., Ltd., had no insurable interest 
in the properties insured and he there¬ 
fore dismissed their claim, but passed 
a decree in favour of the respondent. 
The Insurance Company appealed against 
this decree. 

Judgment.—( After setting out the 
facts the judgment proceeded.) The next 
ground taken is that the claim could not 
be made because it had been repudiated 
more than three months before the suit 
was filed. Cl. 13 of the conditions at¬ 
tached to the policy reads: 

If the claim bo made acd rejected and at»- 
action or suit hi not commenced within three 

months after such rejection.this policy 

shall be forfeited. 

It was held in the case of G. Rainey 
V. The Burma!'ire and Marine Insurance 
Co., Ltd. {1), that such a condition in 
a policy was a valid condition. But, for 
the condition to be operative, it must, 
be shown clearly that there has been a| 
repudiation, and, from a persual of the 
correspondence that took place between 
the parties shortly after the fire, it seems 
to us quite clear that, at any rate, so far 
as Chotaoi’s claim was concerned, there 
was no such repudiation. His claim was 
put in to the Insurance Company soon 

after the fire. 

The Insurance Company obtained an- 
assessment of the damage from Mr. 
Nelson of Steel Brothers, But. after re¬ 
ceiving the assessment, the Company did 
not proceed to pay up the claim. Chotani 
wrote to the Insurance Company and 
asked them to pay to the Japan Cotton 
Trading Go., Ltd., and the Japan Cotton 
Trading Co., Ltd., also wrote on the sub¬ 
ject. On the 19th April the Insurance 
Company wrote to Chotani saying that 
they doubted whether Chotani had any 
right in the matter and that the matter 
would be fully inve 5 tigated^_On_tb® 

(1) A. 1. R. 192G Rang. 3=9 Riu)g. 333. 



1927 

11th June, in the letter. Exhibit AE, 
(this is the letter on which the appel* 
lants particularly rely) the lawyers of 
the appellants wrote to the Japan Cotton 
Trading Go., Ltd., and stated that, from 
the correspondence and other documents 
before them, it would appear that they 
had never legally acquired any interest 
in the premises insured. The letter con* 
eluded as follows : 

Ap&rt therefore from any other coasiderabions 
which need not be discussed our clients do not 
appear to be under any liability towards you. 

Further correspondence followed and, 
on the 15th of June, the appellants’ 
lawyers again wrote and said : 

As regards your client’s claim it is obvious, 
apart from other considerations, that our clients 
must have further correspondence with Myia* 
gyan before finally deciding on the claim. 

There is no other letter produced of 
date prior to three months before the 
institution of the suit in which any re¬ 
pudiation of the claim appears and, it 
seems perfectly clear to us that the letter 
of the 11th June did not repudiate the 
claim at all. The most that they said 
in that letter was tha* the right of the 
Japan Cotton Trading Co., Ltd., to 
claim the insurance money was disputed. 

It has been suggested that before 
this fire Ghotani had entirely dropped 
out of the negotiations and made over 
all his interests to the Japan Cotton 
Trading Co., Ltd. Whether this is cor¬ 
rect or not, it is impossible for us to 
read the letter of the llth Juno as a re¬ 
pudiation of the claim, and before so 
stringent a condition as conditioa 13 of 
the policy can be enforced it is clear that 
there must bo very definite or clear evi¬ 
dence of the repudiation. At the time 
that this correspondence took place the 
criminal prosecution of Ghotani was pro¬ 
ceeding and'it appears clear that the ap¬ 
pellants wished the matter of the claim 
to be kept in abeyance until those pro¬ 
ceedings wore finished, aod that it was 
not till after the conclusion of the cri¬ 
minal proceedings and within three 
months of the filing of the present suit 
that the claim made by the plaintiff was 
definitely and finally repudiated. We 
are of opinion that there is no force-at 
all io this suggestion. 

G.B. Appeal dismissed. 
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Chari, J. 

Khatiza Bee Bee —Petitioner. 

V. 

I.. E, Aboioath and others —Respon¬ 
dents. 

Civil Misc. Petition No. 120 of 1926. 
Decided on 27th January 1927. 

(а) Arbitration Aott S. 11 —Rangoon High 
Court Rules—Filing of award. 

Any one arbitrator can on behalf ^of himself 
and the others send the award to the'Court. 

CP 198, 0 2] 

(б) Arbitration Actf S. 11 (2 )—Failure to 
serve notice Is fatal. 

Failure to serve notice by the arbitrators as 
required by S. 11, Cl. (2), is fatal. [P 198, C 2] 
(c) Arbitration Act, S. 15— Rangoon High 
Court Rules—Filing of award by Registrar before 
provisions of Act and rules are complied with 
is illegal and Court can begin afresh under its 
inherent powers. 

It is only when all the provisions of the Act 
and the rules are oomplied with that the Regis* 
trar is enabled to file an award and issue notices. 
Whea thsy have not bsea oomplied with, ha 
oan neither file the award nor issus any nobioe ; 
the issue of the notice is beyond his jurisdiction 
and tbs appearance of the party in answer to such 
uotioe cannot bo held to legalise it. ^ ‘^1 

When the attention of the Court is drawn to 
su^h irregularities, the efieot of which is to make 
the.filing of the award improper and illeg)>l, the 
Court in the exorcise of its inherent jarisdictioa, 
is bound to take staps to rectify matters and the 
proper procedure is to bjgiu from ths biginning 
again. [1* 1-^3, ^ ^1 

Kalijanwala —for Arbitrators. 

Keith —for Petitioner. 

S. N. Sen and Doctor —for RaspDn- 
dents. 

Chari, J. —In this case an avvard was 
delivered by certain arbitrators. On the 
3lst of May 1926 the award was sent 
by Mr. Patker on the instructions of one 
Voraji to the Court, with a note to the 
effect that the award be filed in Court. 
It was not accompanied by a translation, 
of the award, but it was accompanied by 
Rs. 100, the translation fees. That letter 
was received in Court on the Ist of 
June 1926. After a great deal of delay 
due to want of translation and the raising 
of a question whether it is necessary to 
have a stamped application for the pur¬ 
pose of filing the award, the Deputy 
Registrar on the 8th of May 1926 made 
a note that the award was not accom¬ 
panied by cooies of the notices issued by 
the arbitrators to the parties in compli¬ 
ance with the requirements of S. 11 of 
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the Indian Arbitration Act a? required 
by R. 1. After making a note to that 
etfect the Registrar parsed the follo wing 
order : 

Issue notice u-ider R. 9 to tha pirtias for 23th 

July 1923 by which data appUoitioas to remit 
or set asitJe thz aw^rd must bi pr^s^nted. 

Tlie letter forwarding the award was 
not only not accompanied by copies of 
notices, but was also unaccompanied by 
the proceedings before the arbitrators as 
required by R. ] of the rules framed 
under S. 20 of the Arbitration Act. On 
the 14th of July 1926 notices were issued 
from the Court and were served on the 
parties either on the 20th or on the 
22nd of that month. These notices 
were not in conformity with the order 
of the Registrar, as it notified to the 
parties that the 26th of July was fixed 
for hearing objections and also contained 
intimation that applications if any to 
remit or set aside the award should bo 
presented within ten days after the 
service of the notice. This is also con* 
trary to R. 9 which makes it obligatory 
on tlie Court to fix the tenth day from the 
date of the tiling the award as the day 
on or before which objections have to be 
filed. 

On the I7bh of July the proceedings 
before the arbitrators were filed in Court 
but copies of notices were not tiled. 
I am informed, anl it is not denied, 
that as a matter of fact the arbitrators 
had not served any notice on the parties 
as required by S. 11, Cl. (2) of the 
Indian Arbitration Act. On the 26th 
of July 1926 Cowasjeo, Sen and Banerji 
for the 2nd respondent appeared in 
Court and at the request of Mr. Surridgo 
on their behalf the matter was allowed 
to stand over for a fortnight. On ths 
2nd of August 192G, Mr. Banerji filed 
his ol)jections on behalf of the 2nd res¬ 
pondent. It is contended before me 
that the objections are time-barred. It 
wa'3 filod on the 2nd of August 1926 and 
whether the ton days be calculated from 
the 20th or the 22nd July or from the 
8th of July it is equally beyond time. 
Mr. Sen who appeared for tho 2nd res¬ 
pondent does not dispute this, bat he 
challenges tho whole proceeding and 
drives my attention to certain irregu¬ 
larities and illegalities. His first objec¬ 
tion is that R. 1 contemplates that all 
tho arbitrators should join in forward¬ 
ing tho award to tho Court whereas the 


award in this case was forwarded by 
Mr. Patkor on behalf of a single arbitra¬ 
tor. This in my opinion is not a sound 
objection and any one arbitrator can 
on behalf of himself and the others send 
the award to the Court. Such a pro" 
cadurois a sufficient compliance with 
the provisions of the Act. His next ob¬ 
jection is that no notice was served by 
the ai'bitrators as required by S. 11. 
Cl. 2. This in my opinion is a fatal 
objection. The object of that provision 
is to give timely notice to the parties 
of the filing of the award. B. 1 of the 
rules of the High Court enables the 
Registrar to file the award only when 
the award is accompauied by copies or 
the notices. 

It is argued by Mr. Keith that the 
conduct of tho 2nd respondent in sub¬ 
sequently appearing in Court is a waiver 
of the nofcica. It is true that in res¬ 
ponse to the notice issued by the Court 
he appeared, but this cannot be deemed 
to be a waiver of antecedent irregular¬ 
ities It is only when all the provisions 
of the Act and the rules are compliedj 
with that the Registrar is enablel to^ 
file that award and issue notices. Whenj 
they have not been complied with he 
can neither file tho award nor issue 
any notice. Tno issue of the notice is 
beyond his jurisdiction and the appear¬ 
ance of the party in answer to such 
notice cannot be held to legalise it. 

The position is, thjrefoce. this : The 
objections filed aro undoubtedly time- 
barred, bub there has nob been a proper 
tiling of the award. The provisions of 
the Act and the requirements of the 
rules must be complied with before ‘the 
Registrar can file the award. It is only 
when the award is legally and properly- 
filed that it will be executable as a 
decree. Even if, at this stage, I dis¬ 
allow the 2nd respondent's objections 
on the gro-and that they are time-barred, 
all these irregularities will have to ha 
enquired into, when the award is sought 
to bo executed as a decree. In my opi¬ 
nion these aro valid and insuperable 
objections. When the attention of the 
Courtis drawn bo these irregularities, 
the effect of which is to make tho filing 
of the award improper and illegal, the 
Court in tho exercise of its inherent 
jurisdiction, is bound to take steps to 
rectify laatbers and the proper pro* 
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cedure is to begin from the beginning 
again. 

I, therefore, direct that the award be 
returned to Mr. Patker, the advocate for 
Voraji, to enable the arbitrators to issue 
the necessary notices before filing the 
award with the proceedings and copies 
of such notices. As soon as the award 
is filed and all the provisions of the A’ct 
and the rules have been complied with 
tte Registrar will make an order to the 
effect that the award be filed and there* 
upon he will issue notice under R. 9 
directing the parties to file applications 
if any for remitting or setting aside the 
award within ten days from the date 
of the filing of the award. No question 
of limitation can arise as Art. 178 of the 
Limitation Act is inapplicable and, even 
if it did, the pendency of the infructu* 
ous proceedings will save limitation. 

G.B. Award returned. 
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Doyle, J. 

"hlaung Ko Gi/i—Plaintiff—Appellant 

V. 

U. Kyaw —Defendant—Respondent. 

Second Appeal No. 125 of 1926, De¬ 
cided on I7th Oanuary 1927. 

Evidence Act, S. 92~*A/o»ie^/ bond—Oral evt’ 
dence to show that bond was signed as surety is 
not admissible. 

Oral evidence is not admissible to show that 
one of the executants of a money bond signed 
only as surety ; B C. iV. N. 101 and 2 U. B, R, 
13, Foil. CP 190. C 2] 

Leong —for Appellant. 

Tun Aung —for Respondent. 

Judgment. —The plaintiff-appellant, 
Maung Ko Gyi, sued U Kyaw and two 
others for the recovery Rs. 2,540, due 
on a bond. U Kyaw contended that he 
had only signed as a surety, and that 
another document was also executed on 
which he was to be given two-thirds of 
the amount in excess of Rs. 2,000, if the 
price of jaggery exceeded Rs. 2,000. 
Maung Ko Gyi, at the very end of his 
evidence, was examined by the Court of 
first instance as to whether U Kyaw had 
signed the bond as a surety, and ad¬ 
mitted that U Kyaw had signed as a 
surety. As it was clear fro.TQ the evi¬ 
dence that Maung Ko Gyi had not taken 


proper steps to protect the security, 
both the lower Courts held that U Kyaw 
was discharged as a surety under the 
provisions of S. 141 of the Indian Con¬ 
tract Act. 

In this Court it is argued that the 
Court of first instance was wrong in 
questioning Maung Ko Gyi as to the 
capacity in which U Kyaw signed the 
document since the document itself was 
an unequivocal admission of liability as 
a principal. 

1 am of opinion that this contention 
must prevail. It is true that in Mul^ 
chand v.Madho Ram (1), a Bench of the 
Allahabad High Court has (obiter) ex¬ 
pressed the opinion that one of the 
obligors of a bond or bill of exchange 
may plead that he was only a surety in 
a case where a moneylender has made 
advances on the security of a joint and 
separate note, being well aware at the 
time that one'of the makers was a surety 
only. The learned Judges there re¬ 
marked that such a case would fall pro¬ 
bably under proviso (1) toS. 92. It is 
difficult to see under what part of pro¬ 
viso (1) to S. 92 oral evidence to prove 
that a signatory signed as a surety aud 
not as a principal could be admitted. 
There is no allegation of fraud in the 
present case, and the only other argu¬ 
ment which might be urged would be 
that failure to note the fact that a 
signature was only written in the capa¬ 
city of a surety was a mistake of law 
and of fact. An argument of this nature 
if admissible, would destroy the whole 
effect of S. 92. The quotation of Taylor 
on Evidence suggests tliab the learned 
Judges were influenced by English Law. 

In llarek Chayid Bahu v, Bishun 
Chandra Banerjee (2), a Bench of the 
Calcutta High Court, as far back as 
1903, decided that oral evidence to 
show that one of the executants of a 
note of hand signed it only as a surety 
was not admissible. This view was 
concurred in, in 1906, by Shaw, .Judicial 
Commissioner, in Nga Saing v. Nga Lu 
Aung (3). 

I am unable to discover any good 
ground for differing with these opinions. 
The contention, therefore, of U Kyaw 
that he is absolved from liability can¬ 
not prevail. According to the docu- 

(1) [1898] 10 AH. 421=11888) A, W. N. 127. 

(2) [L903J 8 C. ’.V. N, 101. 

13) [1006] 2 U. B. R. 13. 
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tnent, which was executed on the same 
day as thp bond, U Kyaw was entitled 
to one-third of the'proceeds of all jag- 
•gery in excess of 700 boxes jaggery sup¬ 
plied to Ko Gyi. Ko Gyi actually admits 
•that 820 boxes were I'eceived by ^him, 
the average price being Rs. 10 per "box. 

Gyi is, therefore, entitled to set off 
ona‘third of the value of the 120 boxes, 
representing Rs. 400 for which, accord¬ 
ing to Ko Gyi, he has received Rs. 100. 

The judgment and decree of the lower 
Courts dismissing the suit as against 
Maung Kyaw are set aside. Thera will 
he judgment and decree as against 
Maung Kyaw and.Maung Pu for Rs. 2,240. 
As the law point was only raised in this 
Court, there will he no order as to costs 
in this Court. 

G.B. Appeal allowed. 
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Brown, J. 

Ma Lon Ma —Appellant. 

V. 

S. B. M. M. R. M.Firm —Respondents, 

Special Second Appeal No. 635 of 1925, 
Decided on 22nd December 1926, from 
the decree of the DUt. J., Bassein, in 
Civil Appeal No. 201 of 1925. 

Practice — Evidence—Appreciation — Finding 
of fact ba'ied on demeanour of wilnesies siiould 
not he lightly set aside on appeal, but where 
finding is based on supposed discrepancies. 
Court of first appeal can give its own findings, 

Tho upiuion of tho Judgc who hus exainiDed the 
witnesses on a question of fict entitled to great 
weight, and should not be lightly disregarded 
by a Court of appeal. But whore an appeal lies 
on questions of fact as well as of law, it is the 
duty of the .appellate Court to consider the ques¬ 
tions of fact that are raised before it, and if the 
opinion Of the trial Judge is formed not so much 
on the demeanour of the svittiesses examined as 
oil certiin supposed discrepancies which are 
capiblu of check as well by the appellite Court 
as by the trial Court, tho appellate Court cau 
give iti own findings on the evidence. 

[P. •200. C. 2] 

L. C. Khoo for Maung Run —for Appel¬ 
lant. 

Da Thein (1)—for Respoudenfe. 

Judgment.—The sole point for deter* 
rainafcioti in this appeal is whether the 
appellant Ma Lon Ma did not execute 
the promissory note in suit. The trial 
Court hold that the ' pUintilT.s had not 
proved that she did execute it. The 
iJistrict Court took the contrary view. 
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Stress has been laid on the fact that 
the Judge before whom the witnesses 
were examined did not believe the plain¬ 
tiff’s story. It is of course an accepted 
principle that the opinion of the Judge 
who has examined tho witnesses on a 
question of faefcis entitled to great weight, 
and should not be lightly disregarded by 
a Court of appeal. But it is quite clear 
that au appeal did lie in this case to the 
District Court on questions of fact as 
well as of law, and it was the duty of the 
District Court to consider the questions 
of fact that were raised before it. And' 
a perusal of the judgment of the trial 
Court suggests that the opinion of the 
trial Judge was formed not so much on 
the demeanour of the witnessess exam¬ 
ined as on certain supposed discrepan¬ 
cies in the plaintiff’s case which are 
capable of check as well by the appellate 
Court as by the trial Court. 

The only witness who gives direct 
evidence as to the execution of the pro¬ 
missory note is Bamaswamy Chettiar. 
His evidence was rejected by the trial 
Judge, because of his different state¬ 
ments as to the manner of execution by 
Ma Lon Ma. In the examination in 
chief be states: 

Ma Loa Ma cross marked 
and in cross examination, 

Ml Loa Ma held the pen and hor soa wroto 
down her name, Mauug Thit cross marked alter 
Ma Lon Ma touched the pen, 

I am in entire agreement with the 
learned Judge of the District Court in 
his view as to this supposed discre¬ 
pancy on which much reliance has been 
placed by the trial Judge, In his first 
statement on the point the witness 
merely explained that Ma Lon Ma exe¬ 
cuted the document by meaus of a cross¬ 
mark and not by signing herself as the 
other two signatories did. When cross- 
examined later on lie explained that 
the actual cross-mark was not made by 
Ma Lon Ma herself. The two statements 
were made on the same day within a 
short time of each other, and I do not 
consider that there was any real incon¬ 
sistency here at all. 

I am also in agreement with the Dis¬ 
trict Court on the matter of the account 
ho^oks. The trial Judge found the extracts 
from the account books unsatisfactory 
for three reasons, firstly that the dates 
given in the extracts from tho ledger 
differ from the dates given in the extract^ 
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from the day book, secondly that they 
account for Bs. 320 interest only whereas 
the plaint admits ‘that Bs. 820 'interest 
has been paid and thirdly that the 
plaint only mentions one date of pay* 
meat of interest. 

As to the first of these three points the 
District Judge has pointed out that the 
trial Court was mistaken. 

The second point does not appear to 
me to have anything in it, the extracts 
as to payments of intererst being from 
the 30th March 1924 only. The pro¬ 
note is dated January 1922. Twenty 
rupees a month for the 25 months bet¬ 
ween these two dates would amount to 
Bs. 500, which added to the Bs. 320 
shown in the accounts exactly corres¬ 
ponds with the sum shown in the 
plaint as paid towards interest. Since 
April 1924, the ao^ount shown as paid 
monthly is Bs. 20. I am, therefore, 
unable to see any reason for discrediting 
the story of the plaintiff here. The third 
point is that only one payment of inter¬ 
est is mentioned in the plaint, The 
paragraph in the plaint referred to reads 
as follows • “ Limitation is saved by 
receipt of interest on 29-11-24, and other 
dates/’ That is one of the dates on which 
the account books show interest to have 
been paid, and the plaint and the ac¬ 
count books, therefore, entirely agree. 
There was no necessity for the plaintiff to 
set forth in the plaint every single date 
on which interest was paid. 

I agree with the District Court that 
there was no substance in any of the 
reasons given by the trial Court for nob 
accepting the story of the plaintiffs. It 
is contended now that the account books 
have nob been shown to have been kept 
in the ordinary course of business, 
Muthuraman, present clerk or agent of 
the plaintiff’s firm, says in his evidence : 

The transaction was kept in account books 
kept in the regular ooutee of business. I 
have now filed extracts and certified translations 
of day book as well as of ledger. 

He then goes on to enumerate the 
exhibits. This is direct evidence by the 
person best Qualified to know that the 
books produced were books of account 
kept in the ordinary course of business. 
The actual clerk who made the original 
entry as to the loan has not been called 
a witness. Bat Muthuraman was 
apparently clerk to the firm when som0 
of the subsequent entries as to 


jpayment of-interest* were made. Muthu¬ 
raman was nob question ed*on this point 
as to how the books of account were 
kept. And the correctness of his state¬ 
ment as to the books having been kept 
in the ordinary course of business does 
not appear to have been challenged seri¬ 
ously in the trial Court. 

It is true that there is only one eye¬ 
witness to the execution of the promi- 
sory note. But this eyewitness 
would appear to be an independent per¬ 
son, and his evidence is strongly corrobo¬ 
rated by the entries in the account 
books. The reasons given by the trial 
Court for rejecting the evidence for the 
plaintiffs seams to me to be entirely in¬ 
sufficient. In the circumstances I am 
not satisfied that sufficient ground has 
been shown for interfering with the 
orders passed by the District Court. 

1 dismiss this appeal with costs. 

U-B. Appeal dismissed. 
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Rutledge, C. J., a>id Brow^i, J. 
Burma Oil Co., Ltd. —Appellants. 

V. 

U Po Naiiig —Respondent. 

First Appeal No. 209 of 1926, Decided 
on 18th January 1927, from the judg¬ 
ment of the Original Side in Civil Re¬ 
gular Suit No. 75 of 1926. 

Grant^Construclion^" Oil " does not include 
gas "'^Words—Upper Burma Oil-fields Regu¬ 
lation (4 of 1910), S. 2—Petroleum Act (1899) — 
Burma OH-fields Act (1918), S. 2. 

Where by a grant by Government, dated 25th 
April 1912, the Secretary of State for India in 
Council granted to the respondents the right to 
win and get earth’oil from a certain well site 
and to dispose of all earth-oil to be gotten there- 
fiom on certain conditions : 

Held '. that the grantee did not by his grant 
obtain any right to win, get or dispose of gas. 

Held, further, that the ownership of natural 
gases, so far as they are capable of ownership, 
remained with Government and did not pass 
either in 1912 or in 1919 by the rules under 
Burma Oil-fields Act (1918) to the grantee. 

[P 202 C 1. 21 

Me Donald and Paget—ion Appellants. 
Kyaw Din —for Respondent. 

Judgment. This is an appeal from 
• the judgment of this Court on the Origi¬ 
nal Side giving the respondent a decree 
for compensation for the use of oil-gas 


1927 
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derived from an oil-well site leased by 
the respondent to the appellants. 

We may note that the learned trial 
Judge seems to take for granted that the 
respondent is the absolute owner of the 
oil’woll site in question, and he does not 
seem to ha^e examined the extent of the 
interest which he had in this site. This 
in our opinion is the deciding factor of 
the case. Respondent’s interest is set 
out in the grant by Government, Exhibit 
I, dated 25th April 1912 whereby the 
Secretary of State for India in Council 
granted to the respondent and his heirs, 
representatives and assigns in perpetuity 
the right to win and get earth-oil from 
the well site in question and to dispose 
of all earth-oil to be gotten therefrom 
on certain conditions. The only one 
that we may mention is the second 
which prescribes a royalty of eight annas 
for every 100 viss of crude oil gotten to 
bo ])aid to Government. We have been 
referred to the definition of “ petroleum ” 
in the Indian Petroleum Act, 1809 and 
to the delinition of “ oil ” in tlio Upper 
Burma Oil-holds Regulation VI of 
1010. In S. 2 (c) of the latter ” oil ” 
means petroleum oil and includes crude 
oil, refined oil, oil partially’ rehoed and 
any of the products of petroleum. In 
none of these definitions is there any 
isuggestion of “ gas. ’ “ Eartlroil”, as used 
in the grant to respondent, seeujsto mean 
the crude or unrotinod oil as it emerges 
from the soil. The learned trial Judge 
observes: * It is clear that oil includes 
gas.” lo otir opinion it is tolerably clear 
that it does not. And Lord Atkinson’s 
judgment in the Barnard-ArQiie-Roth- 
Stearns OH and Gas Co. v. I'arquharson 
(1), though on dilToront and more ample 
evidence than we have in this case, is of 
great value upon this rpiostion. But the 
only evidence that wo have in this case 
%hows that the “ natural gas " remitted 
from the drill hole hero differs widely 
from the gas obtained from converting 
crude oil. Wo are consoquently of 
ojtinion that the respondent did not by 
his grant obtain any right to win, get or 
dispo-e of gas. 

This has in fact been admitted by the 
learned advocate for the rosj)ondont. »Io 
argues that although he was not the 
owner of the gas at tho time of the grant 
in 1912 or at the time of tho le ase to 

(!) [1012] A. C. tiG-l — S. J. 10=107 L. T. 

1:32=28 T. L. R. 610. 


the appellants (5th June 1918) by virtue 
of the Oil-fields Act, 1918 and Rules 
thereunder, which came into force on 
Ist January 1919, his grant was enlarged 
and he became owner of the gas as well; 
that that Act saddled the respondent 
with liabilities regarding gas and that it 
would be inequitable to eo saddle him 
if he was not the owner. By S. 2 (a) 
of that Act “ oil " means petroleum oil 
and includes crude oil, oil-gas, refined 
oil, oil partially refined and any of the 
products of petroleum. An examination 
however of the provisions of the Act 
suggests that its main object was to give 
the Local Government power to provide 
for the safety of the oil-fields and their 
better regulation. Incidentally we may 
notice in the rule-making S. 13 (2] (w) 
" provide for the disposal of inflammable 
gases.” Kowhore are there words which 
enlarge either expressly or by necessary 
inference grants previously made by 
Government. Failing such words we 
must hold that the ownership of natural 
gases, so far as they are capable of owner¬ 
ship, remained with Government and 
did not pass either in 1912 or in 1919 
to the respondent. That being so he 
could not cither pass on any rights to 
tho appellants which he had not himself, 
and a fortiori he cannot ask the appel¬ 
lants to pay him compensation for the 
use of a commodity which he did not 
own. It seems bo us that the only per¬ 
son who can make any claim in respect 
of tho nat\iral gas is Government who 
has nob divested itseU by grant or other¬ 
wise of the ownership. 

For the appellants it is urged that by 
reason of tho provisions of S. 108 (o) of 
the Transfer of Property Act they can 
use the gas as a product of the property 
in tlio same way as a lessee might use 
loaves in a garden or a water-spring in a 
mine. It is nob necessary for us to 
express any opinion on this point. 

For tho reasons already given the 
appeal must bo allowed and the respon¬ 
dent-plaintiff's suit must be dismissed 
with costs in both Courts. 

D.D. . Appeal allowed. 
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PUATT AND MYA BtJ, JJ. 

Ma Piua Zon and others —Appellants. 

V. 

Ma Pan I and another —Respondents. 

Letters Patent Appeal No. 56 of 1926, 
Decided on 7th February 1927, 

(a) Regiitratlon Act, S. 49 — Secondary evi¬ 
dence of partition deed inadmissible—Oral evi¬ 
dence can be adduced to prove lawful origin of 
possession—'Evidence Act, 8. 65. 

Eveo where secondary evidence of deed of 
partition is inadmissible for want of stamp or 
registration, oral evideocc’oan bs adduced to 
show that a party to the deed came -into posses* 
sion lawfally as a consequence of a family 
arrangement, when the estate was divided bet¬ 
ween the heirs. [P 204 0 1, 2] 

(fe) Specific Relief Act, S. 9— Person In pos- 
session claiming render lawful title dispossessed 
—Defendant having no title — Suit lies apart 
from S. 9. 

If a person claiming to have taken the land 
as his share, when the estate was divided 
amongst the heirs is in peaceful possession and 
is dispossessed by a person who is a mere tres¬ 
passer, a suit for possession is maintainable as 
based on title apart from S. 9, Specific Relief 
Act. [P 204 C 2J 

San Wa —for Appellants. 

S. Mukerjee and Sxnyal —for Respon* 
dents. 

Pratt, J . —Plaintiffs sued to recover 
possession of a Nat shrine and the land 
on which it stood and obtained a decree 
in the Township Court. 

On appeal the District Court reversed 
the decree of the Township Court on the 
ground that there was a deed of parti¬ 
tion, which had been in the possession of 
plaintiff Ma Pan I, and as she failed to 
produce it, the presumption was that, if 
produced, it would have proved defen¬ 
dants’ case. 

On second appeal a Judge of this Court 
held that Ma Pan I was not in posses¬ 
sion of the document and had not sup¬ 
pressed it and therefore the presumption 
did not arise against her. 

The learned Judge was of opinion that 
secondary evidence would be admissible 
regarding the contents of the document, 
but held that in any case as plaintifl's 
were dispossessed whilst in peaceful 
possession, and defendants were clearly 
trespassers, the presumption under S. IIC 
of the Fvidence Act was in their favour. 
He accordingly restored the decree of the 
trial Court. 

Permission to appeal under the Letters 


Patent was granted on the ground that 
the case of Nga Tha Zan y. Sunder 
Singh (l) was not considered, although 
the Judge was doubtful whether, had he 
considered the ruling in question, he 
would have come to a different conclu¬ 
sion. 

Two main points have been taken be¬ 
fore U3 : 

(1) that secondary evidence of the deed 
of partition has been wrongly admitted 
and (2) that the Judge of this Court, who 
heard the second appeal, has not con¬ 
sidered the case of Nga Tha Zan (1) al¬ 
ready referred to ; in other words that 
the suit as framed did not lie apart from 
the-claim on the deed of partition of 
which secondary evidence was inadmis¬ 
sible. With regard to secondary evidence 
of the contents of the deed of partition a 
perusal of the plaint and evidence shows 
that plaintiff did nob rely on a deed of 
partition. 

The evidence of the witnesses for 
plaintiff goes to show that the document 
drawn up was a deed of reference bo 
arbitration and that tha actual partition 
or award was oral. The expression “deed 
of partition ” was obviously put into the 
mouths of plaintiff and her first witness 
by the cro'is-examining pleader. 

Tha evidence of the fourth witness 
Maung Kan U was definite that all tlie 
heirs signed the deed of agreement ask¬ 
ing the elders to partition the estate of 
their parents and the next witness Maung 
Lu Gale stated that the actual partition 
was oral and that all the heirs signed 
tha deed of agreement regarding the 
partition. Obviously the deed is tha^ of 
reference to arbitration. 

It was the defence case that there was 
a deed of partition executed by four arbi¬ 
trators but the evidence about it was 
most contradictory and was disbelieved 
by the trial Court. 

Third defendant in evidence says that 
plaintiffs were given the shrine in dispute 
for throe years at the time of partition, 
bub it was not included in the actual 
partition of property. 

The evidence of the first witness 
Maung Mo Zan who professed to have 
been one of the arbitrators was to the 
effect that the arrangement for occu¬ 
pation of the shrine and site in turn was 
made as part of the award and he deposes 


(1) [1018] 3 U.B.R. 125=50 I.C, 675. 
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that certain paddy lands were excluded 
from the partition. 

The next profeasing arbitrator Lu Oh 
stated that the Nat shrine and site were 
excluded from the partition but, later, 
his evidence suggests that it was part of 
the award. 

The evidence of the next witness sug¬ 
gests that the arrangement regarding the 
shrine formed part of the award or 
alleged deed of partition. 

The trial Court was quite justified in 
disbelieving the defence evidence. 

As a matter of fact, even supposing 
there was a deed of partition of which 
Isecondary evidence was inadmissible for 
lack of stamping or registration, plain¬ 
tiffs were still at liberty to produce oral 
evidence to show that they came into 
possession lawfully as a consequence of a 
jfamily arrangement, when the estate was 
I divided up between the heirs. 

As regards the contention that the 
learned single Judge, who decided the 
second appeal, overlooked the ruling in 
Nga Tha Zan'i case (1), that ruling was 
not binding on him. I am not satisfied 
that it is sound law, and I am not pre¬ 
pared to hold that in a suit for posses¬ 
sion, not under S. 9 of the Specific Relief 
Act. where plaintiff relies on a possessory 
title, he must prove possession for a mini¬ 
mum of twelve years. 

I took a different view in Ma Saw v. 
Mg. Shice Gaa (2), following the Full 
Bench ruling in in re MauJig Naw v. Ma 
Shwc llmnt (3), wliich accepted the prin¬ 
ciple that a person in possession of land 
without title has an interest in the pro¬ 
perty which is heritable and good against 
all the world except the true owner, an 
interest which, unless and -until the true 
owner interferes, is capable of being dis¬ 
posed of by deed or will or by execution 
sale, just in the same way as it could bo 
dealt with, if the title were unimpeach¬ 
able. 

In that case the suit was based on a 
superior possessory title obtained by 
clearing State land and was hold not to 
lio dobarrod by S. 9 of tlio Specific Relief 
Act, the FjII Bench declining to follow 
tlio Calcutta case of lY/vx Chand Gaita 
V. Kanchiram Bagani (I), which was re- 

(j) A l.K. 1023 Ring. .S4 = U r>.B.R. 415. 

(:i) C1015] H r..U.R. 227=30 I.C. 772=3 Bur. 

I..T. 101 (F.B.). 

(1) [1300J 20 Cal. 570—3 C.W.M. 503. 


V. Maung Aukg Ban 1927 

lied upon by Saunders, 0. J., in Nga Tha 
Zan's case (L). 

As I said in Ma Saw's case, I consider 
the principle enunciated in the earlier 
Calcutta case of Ismail Ariff - 7 . Maho¬ 
med Ghouse (5) is that lawful possession 
of land is sufficient evidence of right as 
owner against a person who has no title. 

Id the present suit plaintiffs sued to 
recover possession of land of which they 
had been dispossessed otherwise than in 
due course of law by defendants. 

They claimed to have taken the land 
as their share, when the estate was 
divided amongst the heirs. 

The suit obviously lay as based on 
title apart from the provisions of S. 9 of 
the Specific Rslief Act. 

As the learned Judge, who decided the 
second appeal, found, plaintiffs had ad¬ 
mittedly been in peaceful possession for 
over three years and were dispossessed 
by defendants who were mere ^tres¬ 
passers. 

Under S. 110 of the Evidence Act tha 
presumption was that they were the 
owners. Moreover there was evidence, 
which the trial Court accepted, and 
which there is no reason to disbelieve, 
which proved that the estate was divided 
up amongst the beirs, and that plaintiffs 
received the suit property at this division 
by family arrangement. 

That evilenod was admissible apart 
from the question of oral evidence of the 
contents of the alleged deed of partition. 

Plaintiffs proved a good possessory 
title as against defendants, and the ap¬ 
peal was correctly decided in their 
favour. 

I would dismiss this appeal with costs. 
Mya Bu, J. —I concur, 

D.D. Appeal dismissed. _ 

(5) C1893J 20 Car.“834 = 20 I.A. 99=6 Sar. sTi 

(P.O.J, 
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Rutledgb, G. j., and Brown, J. 
Basxral Ali —Applicant. 

V. 

Maung Anng Ban —Respondent. 

First Appeal No. 145 of 1926, Decided 
on 22nd December 1926. 

(a) Civil P.C., 0. 47. R. 7. (2)^Appeal. 

Ati order refusing to ro*adinitan appUoation 
for roviovv of judgment whjoh bad boen dis* 
missel (or dof.kuU is not a])p3Alablo. 

CP 205, Cl] 
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* 

(6) Civil P. C.. O. 47, B. 7 {2'\—Failure to 
appear on a date by tchich notice was to be re^ 
turned—Dismissal is not proper. 

Where the applicant tor review failed to ap¬ 
pear on a date by which the notice was to be 
retnrned and the Court dismissed the applica¬ 
tion for this non appearance 

Held : that there being no obligation on ap- . 
plioant to appear on that date, the dismissal was 
not proper, [P 205 C 1] 

Naidu —for Applicant. 

E.C, Bose —for Respondent. 

Judgment. —This application was 
originally hied as an application in revi* 
sion, but our brother Duckworth, holding 
that an appeal lay, referred the matter 
to us for decision. It seems quite clear, 
as has subsequently been pointed out by 
our learned brother, that no appeal lies. 
The order complained of is an order 
refusing to re*admit an application for 
review of judgment which had been die* 
missed for default. That order was 
passed under the provisions of R. 7(2) 
of O. 47, of the Code of Civil Procedure, 
and is not an appealable order. It how* 
ever appears to us that this is a case in 
which interference in revision is justihed. 
On the 24th November the learned Judge 
of the District Court directed notice to 
issue to the opposite party to show cause 
why review should not bs granted. The 
dated fixed for showing cause was the 
22nd December. The 12th December 
was fixed as the date by which the no¬ 
tice was to be returned. The application 
was dismissed because the applicant did 
not appear in the Court on the 12th 
December. But there was no obligation 
|(or him to appear on that date. The 
notice appears to have been served by 
then, and nothing further therefore 
remained to be done until the 22od 
December. The case was not fixed for 
bearing on the 12tb December, and the 
Court had no jurisdiction to dismiss the 
application for failure of the applicant to 
appear on that date. The learned Judge 
refused to reopen the case, because the 
application to reopen was not supported 
by affidavit. But the case was clearly 
one in which no affidavit was required as 
the record spoke for itself. The order 
refusing to reopen the case was in our 
opinion clearly wrong. 

Objection has, however, been taken by 
respondent that the application to reopen 
should have been dismissed on the 
ground that it was barred by limitation. 
The period allowed by Article 160 of the 
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Schedhle to _the - Limitation Act for the 
filing of the applica-tioq' -was ode of 15 
days after the date of rejection of the 
application for review. At the expiry of 
16 days from the r2th December the 
Court was closed for the holidays. The 
Courts generally reopened after the holi¬ 
days on Saturday, January 2, and if 
the District Court was open on that 
date then the application filed on Janu¬ 
ary 4 was time barred. If however the 
Court was not open on the 2nd January 
the application was within time. We 
have no material at present for coming 
to a decision on this point, and must leave 
it for the District Court to decide. 

We set aside the order of the District 
Court, and direct that the application to 
set aside the order of dismissal be allow¬ 
ed, unless the District Court holds that 
application to be barred by limitation. 

The respondent will pay the applicant 
the costs of the application in this Court, 
advocate’s fee two gold mohurs. 

D.D. Order set aside. 
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Full Bench 

Rotledge, C. J., Maung Ba and 

Doyle, JJ. 

King-Emperor —Applicant. 

V. 

Nga San Htwa and others —Opposite 
Party. 

Criminal Reference No. 9 of 1927, 
Decided on 2l3t February 1927, male by 
Doyle, J., arising out of Criminal Rev. 
No. 47 A of 1927. 

s{c (a) Criminal P, C., S. 497—“ Death or 
transportation *' must be read disjunctively: 
3 ^RaDg. 538=A. I, R. 192S Rang. 51^=93 
I. C. 65, Overruled. 

The phrase “ death or transportation for 
life " must be read disjanotively as if it ran 
“ punishable with death or punishable with 
transportation for life." 3 Rang. 538=A. 1. R, 
1926 Rang. 51=93 1. C. 65, Overruled. 

CP 207 O 2] 

(b) Criminal P.C. (amended 1923), S. 497 —■ 
Powers are not limited, except in cases of death 
and transportation for life. 

The amended S. 497 does not limit the powers 
of Magistrates in granting bail in case of non- 
bailable offences except in cases punishable with 
transportation for life or with death. [P 207 C 2] 

:ii (c) Criminal P. C., S. 498 — Discretion 
under, shoxUd be used under esecepltonal cir~ 
cumstanccs. 

Though the discretion under S. 498 is abso¬ 
lute the High Court must exercise it judicially 
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and since the legislature has chcsea to entrust 
the initial stage ot dealing with questions of 
bail to Magistrates and wnile giving Magistrates 
an unfettered discretion of granting of bail in 
all cases except two classes, i. e., cases punish¬ 
able with death and cases punishable with 
transportation for life, the High Court .ought 
not to grant bail in such cases except for ex¬ 
ceptional and verv special reasons; A. I. R. 
1925 Rang. 129, Expl. [P 203 C 1] 

{dl Criminal P. C., S. 497— Considerations 
unl’e granting bail indicated. 

M.igi'tratcs arc bound, when weighing the 
probability of Iho prisoner appearing for trial, 
lo CO jsider the uatu’C of the oileuce charged, 
the character of the evidence against the pri¬ 
soner and the punishment which iu the event 
of cojviction is likely to be inflicted on the 
prisoaet. Again, while mere vague allegations 
that the prisoner, if released, will tutor witness¬ 
es. 'hould not be taken into account, the Magis¬ 
trate may Well refuse to enlarge on bail where 
the prisoner is of such a character that his pre- 
seTice at large will intimidate witnesses or 
where there are reasonable grounds for believing 
that be will use his liberty to suborn evidence ; 
A. I. R. 1926 Rang. 51. Appr. [P 203 C 1] 

Egga) —for tho Grown, 

1C. Maung (1)—for Respondents. 

Order of reference. —In Criminal 
Regular Trials Nos. 162, 163 and 161 of 
1926, of the Township Court of Kung- 
yangou, the Township Magistrate had 
allowed bail to tho accused. The Dis¬ 
trict Superintendent of Police addressed 
a letter to the District Magistrate, Han- 
tliawaddy, protesting against the release 
on bail of cattle thieves by the Town- 
shi]) Magistrate of Kungyangon. Tho 
District Magistrate, lianthawaddy, in 
bis Criminal Miscellaneous Trial No. 90 
of 1926, lias pointed out that the Jaw as 
regards bail in non*bailabIe olfences is 
contained in S. 197, Code of Criminal 
Procedure, and that in this connexion 
ho sliould follow the ruling inf7.il/’. 
IJoudutlle V. King-Emperor (l), which ho 
explained as moaning that persons accu¬ 
sed of non-bailablo oll'onces shall l)o de* 
taic.cdiu custody, oxcei)t wlioro thoro 
are. in tlie opinion of tho Magistrate 
dealing with the case, no reasonable 
grounds for believing that’ tho accused, 
has or have coininittod tho offence 
charged against him or them. Ho, 
Uicroforo. ordered tlio Township Magis¬ 
trate, ivungyangon, to reconsider his 
orders allowing hail to tho accused. Tlio 
Township Magistrate, Kungyangon, on 
ai'plication by tho Court Pro.socutor, 
romandod tho accu.sed to custody. 

In 11. M. lionlvillc v. King-Eviperor 
(U, Mr. .Justice Duckworth roinarkod 

(Ij A. 1. R. 1J2: Rang. 129^2 Rung. OlU. ~ ' 
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As however, the legislature has placed the 
initial stage of dealing with crimes with Magis¬ 
trates. and having, in cfiect, enacted that per¬ 
sons accused of, nou-bailable oSences shall be 
detained in custody, except when there are. in 
the opinion of the Iklagistrate dealing with the 
case, no reasonable grounds for believing that 
the accused has committed the offeoce charged 
against him. a High Court is bound to follow 
the general law as a rule ” * 

In Mahomed Knsoof v. King-Emperor 
(2), I held that in tho case of all offences 
other than those punishable with death 
or transportation for life, a Magistrate 
has discretion to enlarge an accused on 
bail, even where he believes that the 
accused may be guilty. I, at the same 
time, laid down certain general rules 
which should guide the discretion of the 
Magistrate in enlarging an accused on 
bail. In that judgment I interpreted 
the phrase " death or transportation for 
life as referring only to offences which 
wore punishable with death, or, as a 
minor alternative, with transportation 
for life, and held that the Magistrate 
was not precluded from granting bail in 
cases where an accused was charged with 
offences punishable with transportation 
for life but not in the alternative with 
capital punishment. My view at that 
time was based on the phraseology of the 
Indian Penal Code and on the intention 
of the legislature w'hich drafted the new 
section, since the phrase, as used in the 
Indian Pena! Code, appeared to have a 
specially narrow interpretation. I have 
since, however, studied the phraseology 
of the Criminal P. G.. itself, to which my 
attention was not at that time drawn, 
and have come to the conclusion that 
tho term ‘ death or transportation for 
life, is elsewhere used so loosely in the 
Criminal P. C., that, whatever may have 
been the intention of the legislature, the 
phrase as ib stands, must include offen¬ 
ces punishal)le with transportation for 
life only, as well as offences punishable 
with death or transportation for life- 
This view is based on tho phraseology of 
Ss. 30. 31 and 3i, Criminal P. G. 

In S. 30 District Magistrates and Ma¬ 
gistrates of tlie first class may he em¬ 
powered to try all offences not punish¬ 
able with death ; S. 31 (3) states that 
an Assistant Sessions Judge may pass 
any sentence authorized by law “except 
a sentence of death or of transportation 
for a term exceeding seven years or of 
imprisonment for a term exceeding seven 

(2J A. i. R. 1926 Rang. 51=3 Raug. 533. 
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years S. 31 states that the Court o£ a 
Magistrate, specially empowered under 
S. 30, may pass any sentence authorized 
by law, * except a sentence o£ death or 
of transportation for a term exceeding 
seven years or of imprisonment for a term 
exceeding seven years/ 

It will be seen from a comparison of 
Ss. 31 and 34 of the Criminal P. C., that, 
although it is clearly intended that 
Assistant Sessions Judges and specially 
empowered Magistrates shall have 
exactly the same powers as regards pass¬ 
ing sentence, there is a slight variation 
in the phraseology, the*' of '* being omit¬ 
ted before the word *' imprisonment ” in 
S. 34, on what grounds, other than loose¬ 
ness of drafting, it is not clear. This in 
itself would dispose of my contention 
that in the Criminal P. C., the phrase 
death or transportation for life ” is a 
single inseparable definition ; fifVther- 
m:)r,‘e, if my former interpretation were 
to be accepted. District Magistrates and 
Magistrates of the first class would be 
permitted to try all offences except that 
of murder by a life convict under 
S. 303, Indian Penal Code—the only of¬ 
fence under the Indian Penal Code for 
which the punishment of death only is 
provided. 

While, on the one hand, the ruling in 
Mahomed Eusoof v. King-Emperor (2) 
was erroneous to the extent that it held 
that Magistrates might give bail in the 
case of offences punishable with trans¬ 
portation for life, the ruling in H. M. 
Boudville v. King-Emperor (1), does not 
appear to be in accordance with b. 497, 
Criminal P. C., as amended. Mr. Jus¬ 
tice Duckworth seems to have had in 
bis mind S. 497 of the old Criminal P.C., 
which prohibited a Magistrate, where he 
considered 'that there were reasonable 
grounds for believing in the guilt of the 
accused, from releasing him on bail in 
the case of a non-bailable offence, but 
the modification introduced in 1923 into 
S.497 explicitly extended the discretion 
• of the Magistrates to all offences, except 
those punishable with death or trans¬ 
portation for life. To hold that by im¬ 
plication a Magistrate's discretion is 
further fettered would appear to be an 
incorrect exposition of the law on the 
subject. 

As the rulings above quoted are con¬ 
tradictory, as both of them appear to 1>6 
erroneous, I refer, under S. 12, Chap. XI, 


High Court Rules and Orders for 
the decision of a Bench the following 
question : 

To what extent is the discretion of a 
Court to release an accused on bail fet¬ 
tered by the provisions of S. 497 Crimi¬ 
nal P, 0. ? 

Opinion of Full Bench 

Rutledge, C. J. —This is a reference 
by Mr. Justice Doyle of the following 
question : 

To what extent is the discretion of a 
Court to release an accused on bail fet¬ 
tered by the provisions of S. 497 Crimi¬ 
nal P. G. ? 

The learned Judge refers to two re¬ 
ported decisions of this Court : H. M. 
Boudville v. King-Emperor (l) and Mo' 
hammed Eusoof v. King-Emperor (2), 
which are conflicting, and neither in his 
opinion is correct. As all -questions re¬ 
garding bail are of practical importance 
the question has been referred to this 
Pull Bench for decision. 

I agree with the learned referring 
Judge that the decision in Mohammed 
Eusoof's case (2), is erroneous, in so far as 
it held that the phrase "death or trans¬ 
portation of life" was a single insepa¬ 
rable phrase and that a-Magistrate bad a 
discretion to admit on bail a person 
charged with an offence punishable with 
transportation for life. Por the reasons 
given in the order of reference tne 
phrase must be read disjunctively as il 
it ran "punishable with death or punish¬ 
able with transportation for life." 

With regard to the decision in Boud- 
ville’s case (1), while 1 agree that the 
learned Judge exercised his discretion 
properly in that case, certain of his dicta 
are not happily worded. I do nob think 
that the amended S. 497 limits the 
powers of Magistrates in granting bail 
in case of non-bailable offences except in 
cases punishable with transportation for 
life or with death. i 

The learned Judge goes on to say : 

But a High Court is uot limited within the 
bounds of that Section. (497). It has absolute 
discretion in the matter. 

This, of course, is quite accurate. That 
absolute discretion is given by S. 498, 
In the subsequent passage the learned 
Judge states ; 

A High Court is bound to follow the general 
law as a rule. 

The word "bound ’ is not happy and 
would seem to* negative the absolute 
discretion given by S.' 498. The more 
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accurate method of stating the principle 
jSeems to be this. Though the discretion 
jis absolute the High Court must exercise 
lit judicially, and since the Legislature 
has chosen to entrust the initial stage of 
dealing with questions of'bail to Magis¬ 
trates and while giving Magistrates an 
[Unfettered discretion of granting of bail 
jin all cases except two classes, i. e., cases 
ipunishable with death and cases punish- 
iablo with transportation for life, the 
Sigh Court ought not to grant bail in 
such cases except for exceptional and very 
special reasons. 

AVe have been asked to indicate for 
the guidance of Magistrates the lines on 
which they should exercise their dis¬ 
cretion. Strictly speaking this does not 
arise on the reference before us. Bub I 
concur with the following concluding 
observations of my brother Doyle in 
Mohammed Eusoof's case (2) at page 542 : 
[of 3 Hayig.) 

They i. e., Magistrates, are bound* when 
weighing the probability of the prisooec appear¬ 
ing for trial, to consider the nature of the 
offence charged, the character of the evidence 
agai'ist the prisoner and the punishment which 
in the eveat of conviction is likely to be inflicted 
on the prisoner. Again, while mere vague 
allegations that the prisoner, if released, will 
tutor witnesses, should not be taken into account 
the Magistrate may well refuse to enlarge on 
bail where the prisoner is of such a character 
that bis presouco at large will intimidate wit¬ 
nesses or where there are retsonable grounds for 
believing that he will use his liberty to suborn 
ovideDCO* 

Doyle, J.—I concur. 

Maung Ba, J.—I concur with the 
Hon'ble Chief Justice. The amendment 
has, as a matter of fact enlarged the powers 
of Magistrates in granting bail in non- 
bailablo cases. Formerly tlioy had no 
discretion, ljut must refuse hail in all 
non-bailablc casos when there were 
reasonable grounds for believing that 
accused persons had been guilty. The 
Legislature found that law too stringent 
and in order to render ic less stringent, 
introduced the amendment and thereby 
restricted its applicability only to non- 
hailable olfonces punishable either with 
death or with transportation for life. 

D.i). Eeference answered. 
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Heald and Gctnlippe, JJ. 

Maung Yar Wee —Appellant. 

V. 

N. N. Firm —Respondents. 

Second Appeal No. 273 of 192G, De¬ 
cided on 30bh March 1927, from the deci¬ 
sion of the Disb. J„ Bassein, in Civil 
Appeal No. 56 of 1926. 

Civil P. C., 0. 41, li. 31—‘Judgment merely 
expressing approval of lower Court’s judgment 
contravenes R. 31. 

Where the judgment of the first appellate Court 
was to the effect; ‘‘I see no reasou to disagree 
with the finding of the lower Court. The appaal 
is dismissed under 0. 41, R. 11” 

Held : the judgment did not comply with the 
requirements of O- 41, R. 31. [P 203 0 2] 

Keith and Ba Tin —for Appellant. 

N. N. Burjorjee —for Raspondenbs. 

Heald, J. — In Civil Suit No. 98 
of 1925 in the Sub“divisional Court of 
Bassein the present respondents sued 
appellant for a deofaration that certain 
lands which they had attached and from 
which the attachment had been removed 
on appellant’s application belonged to the 
estate of appellant's mother, against whom 
respondents held a decree for a consider¬ 
able amount. It appeared that appellant 
claimed the lands under a deed of gift 
which was made a few days before res¬ 
pondents’ suit was filed and which res¬ 
pondents alleged to have been made in 
order to defeat their claim. The trial 
Court gave respondents the decree which 
they claimed. Appellant appealed and 
the appellate Court's judgment was as 
follows : 

I see no reason to disagroe with the finding of 
the lower Court. The appeal is dismissed undsr 

O. 41. R. 11. 

Appellant’s advocate objects to this 
judgment on the ground that it does not 
comply with the requirements of 0. 41, 
B. 31, and respondent’s advocate admits 
that this objection is valid. We agree 
that the judgment is entirely unsatis¬ 
factory and inadequate. It is further 
in direct contravention of the orders of 
this Court, which were communicated to 
all District Courts in General Letter 
No. 13 of 1925, and the Judge's disregard 
of the orders contained in that letter is 
in our opinion, reprehensible. 

We remand the appeal to the Judge of 
the District Court who will write a 
proper judgment and submit it to this 
Court forthwith. 

D.D. 


Case remanded. 
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RutiiEdge, C. J., Heald, Chari, 
Maung Ba and Doyle, JJ. 

Ma Paing —Appellant. 

V. 

lilanng Shwe Upaio and others —Res- 
pondeets. 

Oivil Reference No. 14 of 1926, De¬ 
cided on 11th March 1927, arising out 
of First Appeal No. 132 of 1925. 

Buddhist Luto-^Burtusse—Buytn property 
brought by husband to the marriage Is available 
W satisfy a decree against him for debt incit>rred 
in business while living with wife during the 
subsistence of the marriage—Jointly acquired 
lettetpwa property also can be so sold ’ 10 L. 

(F. B.), andS Ran??. 322= A 1. R. 
1925 Rang, 329=94 I.C, 797, Overruled. 

la respeot of the property of the marriage 
whether that property be the payin property of 
either party or lettetpwa property of the mar¬ 
riage, a Burmese Buddhist husband aud wife 
ace partners, and all the property of the mar* 
riage. whether payin or lettetpwa, is partner¬ 
ship property. [p 23 i, C 2] 

In Burmese Buddhist Law the. partnership 
between husband aod wife is dissolved only by 
death or divorce, and neither partner is entitled 
to separate possession of any share of the 
partnership property or of the profits of the 
partnership until the partnership is dissolved by 
the death of one partner or by divorce. Either 
husband or .wife or both may represent the 
p«tnet3bip in dealing with their persons, 
ihoreisa presumption that debts contracted by 
either partner bind the partnership and are 
recoverable out of the partnership property. 

[P 231, O 2] 

There IS a presumption that a suit brought 
against either of the partners is a suit against 
the partnership, and that iu such a suit a 
partner who is not joined as a party to the suit 
18 represented by the partner who is joined as a 

against either partner can 
ordinarily ba executed against any partnership 
property. [p 231 , C 2J 

Therefore where property which was pay- 
m property brought by a Burmese Bud¬ 
dhist husband to the marriage is during the 
subsistence of the marriage aold iu executiou of 
a decree against him for a debt iacurred by him 
la a business carried oa by him while ha was 
living with the wife, no question of the separate 
interests or shares of buibaiid and wife in such 
property ordinarily arises, because payin pro¬ 
perty is property of the marriage and the whole 
of the property of the marriage is ordinarily 
available for the satisfaction of debts incurred 
by either husband or wife. [P 231, C x] 

Where the property is jointly acquired letteb- 
pwa property, uo such question ordinarily arises 
for a similar reason. [P 232, C 1] 

A decree against a Burmese Buddhist hus¬ 
band or wife can ordinarily bo executed against 
tne property of the mirriage, whether payiu or 
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lettetpwa, to the extent of so much of such pro¬ 
perty as is necessary to satisfy the decree: 
Case Law fully discussed ; 10 L. B. R. 3 G 

^ Rang. 322=A. I. R. 1925 Rang. 
329—94 I. C. 797, Overruled. [P 232, 0 12 

P.B. Sen —for Appellant. 

DKa }—for Respondents. 

Order of Reference. — Po Kaing 
had five wives, namely Ma Hnin Si, Ma 
Kyaw Me, Ma Pwa Chi, Ma Nyun, 
and the present appellant Ma Paing. 
He is said to have taken Ma Nyun as his 
wife while he was still living with Ma 
Pwa Chi, with the result that Ma Pwa, 
Chi left him and similarly he is said to 
have taken Ma Paing while he was still 
living with Ma Nyun, with the result, 
that Ma Nyun left him and lived with 
another man as his wife. ATa Paing was 
the daughter of Maung Pu, a servant or 
dependant of Po Kaing who lived in a 
hut in Po Kaing’s compound. She was 
a girl of about 14 and Po Kaing would 
be between 55 and GO ; but there is no 
reason to doubt that Ma Paing actually 
became Po Kaing’s wife. Po Kaing had 
a number of children by his various 
wives, and it is probable that some of 
them have claims against him in respect 
of inheritance by reason of his remar¬ 
riages. T^o of them, Ma Kin Mya and 
Aung Thein, who claim to be the sur¬ 
vivors of his children by Ma Pwa Chi, 
applied to be brought on the record in 
this suit but their application was not 
allowed. 

took Ma Paing as his 
wii 0 he 13 said to have baen already a 

was a penniless 
girl. He traded as a money-lender and 
also did business in paddy, latterly on 
a large scale. In 1920 he sold forward 
some five or six lakhs of baskets of paddy 
which he was unable to deliver, with 
the result that a rival speculator, Pan 
Maung, who is one ^ of the respondents 
IQ thi3 appeali obtained decrees against 
him for over a lakh and a half of rupees 
and other speculators or traders ob¬ 
tained decrees for nearly a lakh. 

In execution of those decrees a num¬ 
ber of immovable properties were at¬ 
tached as belonging to Po Kaing. As 
usually happens in such cases, Po Kain^* 
seams to have attempted to save some¬ 
thing from the wreck by putting up his 

elGesfc son Pe Han and his wife Ma 
Paing to claim that they had an interest 
in the properties whieh had been at¬ 
tached. The son's claim is said to have 
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bean dismissed, and bha present suit 
deals only with the claim of the last 
wife Ma Paing. 

Ma Paing applied for removal of the 
attachment on the properties to the 
extent of her interest in them, which in 
respect of the paddy lands she alleged 
to be one-half. The District Court re¬ 
fused to go into the question of the 
amount of Ma Paing’s interest in the 
properties in respect of which she 
claimed and contented itself with a find¬ 
ing that Ma Paing was Po Kaing's wife 
and that therefore under Burmese Bud¬ 
dhist Law she must have an interest, in 
the properties. On that finding the 
Court passed an order releasing Ma 
Paing’s interest, whatever it might be, 
from the attachment, and directed that 
only Po Kaing’s interest in the proper¬ 
ties. whatever the interest might be, 
should be sold. The sale took place and 
the present respondents were some of 
the auction-purchasers, and obtained 
possession of certain of the properties. 

Ma Paing now sues the respondents 
for a declaration that her interest in the 
properties was one-half, and she claims 
to recover one half of each of the hold¬ 
ings brought by the respondents from 
the particular respondent who is in pos¬ 
session of tliat holding. 

The lower Court has held that all the 
properties in suit were the separate 
acquisitions of Po Kaing, and that ap¬ 
pellant failed to prove that she had any 
interest in any of them. 

Ma Paing appeals on grounds that the 
lower Court was wrong in finding that 
the properties were the separate ac¬ 
quisitions of Po Kaing ; that even if they 
were his separate acquisitions she be¬ 
came entitled on marriage bo a one-third 
interest in them and that that one-third 
interest could not bo attached and sold 
in execution of decrees against Po Kaing 
alone. 

'Dhe property which is in the posses¬ 
sion of the Isb respondent as a result of 
his purchase at the Court auction is said 
to 1)0 holding No. 2 of 1920-21 of Tabyo 
I’last kwin, and holding No. 2G of 
1920-21 of Chaungwa kwin. Holding 
No. 2 stands in the maps in the sole 
name of Po Kaing and according to the 
extracts from registers which have been 
produced has stood in Po Kaing’s sole 
name since lOL'J-20 when Po Kaing’s 
name was substituted for that of Po 


Maung. Holding No. 26 is represented 
in the map produced by appellant as 
standing in the joint names of Po Kaing 
and Ma Paing, but the certified extract? 
from t'ne registers show it as transferred 
to Po Kaing’s sole name in 1920-21 from 
the name of Nadisa Pillay and as stand¬ 
ing in Po Kaing’s sole name until the 
sale to the 1st respondent and appel¬ 
lant's learned advocate doss not allege 
that this was one of the holdings which 
stood in the joint names of Po Kaing 
and Ma Paing. It would appear how¬ 
ever that both these holdings wore 
transferred bo Po Kaing’s name since Ma 
Paing became his wife. 

The property which is in the posses¬ 
sion of the 2ad respondent is holding 
No. 61 of 1920-21 of Seikkyi kwin, and 
according to the map and extract from 
the register written thereoo, stood in Po 
Kaiog’s sole name. According to the 
history of holdings it already stood in 
Po Kaing’s sole name in the registers for 
1910-11 which is the date of the earliest 
extract produced, and continued to stand 
in his sole name until it was tra^nsferred 
to that of the 2nd respondent. It would 
appear that Po Kaing already owned 
this land before he married Ma Paing. 

The property which is in the posses¬ 
sion of the 3rd respondent is holding 
No. 47 of 1920-21 of Thabyukin kwin. 
According to the map for that year it 
stood in Po Kaing’s sole name, but ac¬ 
cording to the extract from the register 
entered on the map it stood in the regis¬ 
ters in the joint names of Po Kaing and 
Ma Paing, and according to the history 
of holdings it was shown as transferred 
from the names of Po Aung and Ma Saw 
Mo to those of Po Kaing and Ma Paing 
in the registers for 1917-18 and it has 
stood in their joint names ever since. It 
would thus appear that this land was 
acquired after Po Kaing had married Ma 
Paing, 

The properties in the possession of the 
4th respondent aro holding No. 11 of 
1920-21 of-Ohaungwa kwin and holding 
No. 13 of 1921-22 of Peinintaw North 
kwin. Holding No. 11 of Chaungwa 
kwin, according to the map and extract 
from tho register produced by appallanl' 
stands in the Joint names of Po Kaing 
and Ma Paing, having been conveyed 
from Nadisa Pillay by the same regia* 
tored deed as holding No. 26 of 
Chaungwa kwin mentioned above, m 
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1920*21. li) seems clear therefore that 
this holding was acquire! by Po Kaing 
after 'his mi.rriage with Ma Paing. 
Holding No.‘,13 of Paiointaw kwin stands 
in the sole name of Po Kaing in both 
the map and the extract from the regis¬ 
ters produced by appellant, and accord¬ 
ing to the history of holdings it was 
transferred from the name of Tun Byu 
to that of Po Kaing in 1921-22. It 
seems to have been acquire 1 after Po 
Kaing married Ma Paing. 

The property which is in the posses¬ 
sion of the 5th respondent is holding 
No. 28 of 1920-21 of Tabye West kwin, 
and stands in the sole name of Po Kaing 
in both the map and register. Accord¬ 
ing to the history of holdings it was 
transferred to the name of Po Kaing 
from that of Po Po in 1919-20, and it 
would therefore seem to have been ac¬ 
quired while Po Kaing and Ma Paing 
were husband and wife. 

The property in the possession of the 
6th respondent is holding No. 20 of 
192L-22o£ Tabye West kwin, and is 
shown in the history of holdings as 
having been transferred from the names 
of Pan Nyun anl Ma Pan Yon to that of 
Po Kaing's eldest son Pe Han in 
1921-22. It has bean held, on Pe Han’s 
application for removal of attachment, 
to belong to Po Kaing, and it seems 
cle«r that he acquired it after his mar¬ 
riage with Ma Paing. It may he noted 
that this holding was nob included in 
Ma Paing s application for removal of 
attachment, presumi.bly because it was 
included in Pa Han's. 

The property in the 7th respondent’s 
possession is holding No. 88 of 1920-21 
of Tantebin kwin, which stands in Po 
Kaing’s sole name in the map and the 
extract from the register. According to 
the history of holdings it was transferred 
to Po Kaing’s nams in 1919-20, having 
previously stood in the names of Pan 
Nyun and Ma Mya. It seems therefore 
to have been acquired after Po Kaing’s 
marriage with Ma Paing. 

The property in the possession of the 
8bh respondent is holding No. G of 
1920-21 of Tabye East kwin, and stands 
in Po Kaing’s solo name in both the 
map and register for thit year. Accord¬ 
ing to the history of holdings it was 
transferred from the names of Nyi Bu 
and Ma Waing to that of Po Kaing in 
1917-18 and would thus be acquired 


while Po Kaing and Ma Paing were hus¬ 
band and wife. 

In the absence of evidence to the con¬ 
trary it would appear that all the lands 
in suit, except holding No. 61 of 1920-21 
of Seikkyi kwin, were ordinary letbet- 
pwa property of the marriage of Po 
Kaing and Ma Paing, and that hold¬ 
ing No. 61 was payin property of Po 
Kaing in respect of that marriage. If 
so the claims of Po Kaing’s children by 
his earlier marriages would be confined 
to holding No. 61 and they would have 
no interest in the rest of the lands. 

Ma Paing, as I have said, claims that 
she is entitled to one-third of Po Kaing’s 
payin property, and to half of the 
lettebpwa property, and on the case-law 
as it stands at present I think that she 
would be entitled to one-third of what¬ 
ever was Po Kaing’s interest in holding 
No. 6l after deducting from that hold¬ 
ing the shares of his children by his 
former wives, and to half of the other 
holdings. 

Bub I am far from being satisfied that 
the case-law is in accordance with the Bur¬ 
mese Buddhist Law on the subject, and I 
think that as it stands it is unsatisfactory 
and inequitable. Suppose for instance a 
Burmese Buddhist husband, while mar¬ 
ried to a wife, makes two forward con¬ 
tracts with the same person, ono to buy 
paddy on a certain date and the o,ther to 
sell paddy on a date a week or a mouth 
or at any time after that date. Suppose 
further that on the first contract the 
Burmese Buddhist husbaisd makes a 
profit and that the other party, being 
unable to pay in cash convoys a house or 
a holding of paddy land bo him in satis¬ 
faction of the debt. Then on tho second 
contract, a week or a month or some 
other time later the Burmese Buddhist 
h usband incurs a loss of the same amount 
as the profit he made on the first contract 
and re-conveys the house or the paddy 
land to the other party. His wifo then 
sues for a half-share of tho huosa or 
land, and on the case-law as it now 
stands she is bound to succeed. The 
result is that it is held that by operation 
of Burmese Buddhist Law the wife must 
share in the profits of her husband’s con¬ 
tracts, bub that she is nob liable for the 
losses. There is no quosbion of dishonesty 
in such a case. The husband is perfectly 
lionosb, since ho reconvoys the property 
which ha received and it can hardly be 
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said that tbo wife is dishonest when she 
claims only what the law, as at present 
interpreted, allows her. But the result 
seems to be inequitable and in my opinion 
it is the law as interpreted by the Courts 
which is wrong. 

The que.stion of tbe respective rights 
of a Burman Buddhist husband and wife 
in the property of tbo marriage was 
considered in 1874 in the case of Maung 
Jio V. ?da Me (1) where it was held in 
respect of lettetpwa property that so 
long as the marriage subsists the Court 
cannot decree an absolute dominion over 
it to either husband or wife, but the 
husband is entitled to tbe possession of it 
in trust for both. In respect of payin 
property it was held that the person by 
whom it was brought to the marriage 
was entitled to possession of it as against 
the other party to tbe marriage. ^ 

That decision was considered in 1891 
in the case of Ma Thu v. Ma Bu {2) 
where it wa^ said that one of the leading 
principles of the modern Burmese Bud¬ 
dhist law seems to be the equality of 
husband and wife in all questions con¬ 
nected with property, and the learned 
Judge said ‘ it scorns to me .... that, 
as Buddhist law has declared the hus¬ 
band and wife to be joint owners of the 
property acquired after marriage by the 
joint exertions of both, it would not bo 
right in disregard of the express provi¬ 
sions of S. 13 of Book VI of Manugye to 
liold that the husband can soil the joint 
property without the wife’s consent,’ He 
also said : ‘ The conclusion to which I 

have como is that tho status created by a 
Burmose marriage does not give tbe hus¬ 
band a power of selling tho joint pro¬ 
perty of himself and his wife except 
under circumstances under which it can 
IjO said that lie is .acting as her agent . . 

. . It cannot he disputed that in many 
instances tho husband manages tbe busi¬ 
ness of the family with tho assent of his 
wife, expross or implied, and whore this 
i< tlio case sales olfocted by him will 
Ijind her. 

Itj 1893 in tho case of Maung Tha 
iJitii Au71(j V. Mo. Miii Aung (3) whore a 
creditor wlio had oljtained decree 
agaitist tho luisband alone attached tho 
iKiyin ])roporty of the wife, and the par¬ 
ties liad arranged a divorce by mutual 

(U ris7.2-lHOJ] S..T. in. 

ii) S.J. .'■*78. 

(;j) [IByi-lSOO] 2 U.U.R. 41. 
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consent for the purpose of defeating the 
creditor by assigning that property to 
the wife, tbo learned Judicial Commis¬ 
sioner of Upper Burma held that by 
reason of the divorce the husband be¬ 
came entitled in his own right to one- 
third of the payin property of the wife, 
and for that reason allowed the attach¬ 
ment and sale of the husband’s one-third 
share. This case, it is to be noted, is a 
case where there had been a divorce and 
it is no authority for the attachment and 
sale of the share of one party in the pro- 
Ijerty of the marriage while the marriage 
still subsists. 

The case of Maung Nyan Gyi v. Ma 
Tolc (4) which was decided by the same 
learned Judge in the same year was 
somewhat similar except that the pro¬ 
perty attached was the ordinary lettet- 
pwa property of the marriage. In that 
case also a divorce had been arranged for 
the purpose of defeating tho creditor by 
assigning the property to the wife, and 
the learned Judicial Commissioner 
allowed the attachment of tbe husband’s 
half-ioterest in tbo property on the 
ground that by reason of the divorce 
that share had l>6come tho separate pro¬ 
perty of the husband. That case simi¬ 
larly is no authority for the attachment 
and sale of the interest of ooe party to 
the marriage in the property of the mar¬ 
riage whilst tho marriage subsists. 

in 1894 io tho case of On Swe v, Ma 
0 Net (5) where tho husband sold cattle 
which were lettetpwa of the marriage 
and tho wife claimed to recover them 
because they had been sold without hor 
consent, the learoel Judicial Commis¬ 
sioner of Upper Burma applied tho provi¬ 
sions of S. 108 of the Contract Act, but 
went on to say : " There can be no doubt 
that the husband was in a position to 
carry out the transaction and to convey 
a good title to the purchaser. It would 
bo most unreasonable and would present 
an intolerable impediment to the ordi¬ 
nary business of life if no one in Burma 
could safely deal with a Burman about 
tho purchase of cattle or other matters 
within tbo usual province of a man 
without going to his wife and making 
sure that ho had her consent bo that 
act." 

He also citod tho second of the two 
passages from tho judgment in the case 

(-1) (1892-9(5] 2'U.B’Tir4.^ 

(5) [1892*90] 2 U.B.R. 303. 
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of Ma Thu V. Ma Bu (2) wliich I have 
•qnofeed above and also another similar 
passage which suggests that where the 
husband, ostensibly %Yith the wife’s con¬ 
sent manages the business or the property 
on behalf of both, the wife will be 
estopped from subsequently denying 
that he was authorized to act on her 

behalf. 

In the case of U Guna -v. Kyato Gaung 
(6) where objection was taken to the 
husband’s suing on his own behalf and as 
sole representative of his deceased wife 
in respect of a mortgage in favour of 
them both the learned Judicial Commis¬ 
sioner said. “ The property which is 
acquired together by a husband and wife 
during coverture belongs according to 
Buddhist law to each equally, and there 
is joint possession, but it seems to be held 
on the principle of a tenancy in common 
and not on that of a joint tenancy. It is 
not only enjoyed equally, but each is 
entitled to half of the principal and can 
take that half in the event of a divorce." 
In a latter passage he said. " It might 
have far-reaching and inconvenient conse¬ 
quences to hold that such a union invari¬ 
ably constitutes a partnership, hut there 
is no doubt that it very commonly does 
so in effect to many intents and purposes. 
In the present instance the husband and 
wife seem to have been carrying on a 
business very much after the character 
of a partnership." The same learned 
Judicial Commissioner, it may be noted, 
had already said in the ca'o of Ma Me v. 
Maung Gyi (6a) “ Practically a Burman 
Buddhist husband and wife are for many 
purposes partners " ; and the similarity of 
the relations of a Burmese Buddhist hus¬ 
band and wife had been mentioned as 
early as 188G in Lower Burma in the 
case of Ah Foon v. Mi Anyoe (7). The 
following passage which occurs in the 
judgment in Ah Foon's case may also be 
noted. " There appears to be no doubt 
that at the present day property acquired 
■during marriage by a Burman Buddhist 
- pair is the joint pioporby of both each 
having rights over every portion of 
it.^ 

In 1897 in the case of Maung Po Seiu 
V. Ma Pwa (8) where the husband with¬ 
out the consent of the wife had made a 

4 

(Gl C1892-9G3 2 U.B.R. 204. 

<6a) [1&92-96J 2 U.B R. 45. 

(7) [1872-1892] 8.J. 402. 

8) [1893-1900] P.J. 403. 


gift of property which he had inherited 
during the marriage, the learned Judge 
said. “ It is, I think, settled law that 
the wife or husband has an interest in 
property acquired by the other by in¬ 
heritance after marriage, when they are 
living together and helping each other,’’ 
and went onto say: “In considering 
what power the husband has of alienating 
property which he has inherited after 
marriage, I think the Court should be 
guided by the rules applicable to a parti¬ 
tion upon divorce when neither party is 
in fault." On that basis he held that 
the husband had power to alienate two' 
thirds of the property while the marriage 
was subsisting, but it may be noted that 
if, as I believe, it is a principle of Bur¬ 
mese Buddhist Law that neither husband 
nor wife is entitled bo alienate or to 
claim separate possession of any of the 
property of the marriage so long as the 
marriage subsists, the fact that on divorce 
by mutual consent the husband would be 
entitled to receive a certain shai*e is no 
justification for allowing him to alienate 
that share where there has been no 
divorce. • 

In 1899 in the case of Soohramanian 
Cketty V. Ma Hnin Ye (9), where the 
husband had sold joint (probably lettet- 
pwa) property and the wife claimed to 
recover it, the learned Judge, referring bo 
the case of Ma Thu v. Ma Du (2) said : 
“It would seem from this that, where 
the parties begin by acting jointly in 
respect of the property owned jointly by 
both, it is a question of fact as bo whe- * 
ther the wife or husband was a consent¬ 
ing party when dealing singly with the 
same property thoreafto)’. In cases whore 
they are still living together the pre¬ 
sumption would be that one was acting 
for the other," and after referring to the 
case of U Guna v. U Kyaw Gaung fG), tho 
learned Judge wont on to say : “ Tho 

Ijresumption is therefore that tho wife 
consents to the acts of tho husband as 
long as the marriage coiitinTies, bub this 
presumption may bo rebutted.’ 

In 1900 in the case of Maung Twe v. 
Raman Chetty (10) where the hus¬ 
band had first mortgaged and then 
sold certain lands in which the wife ad¬ 
mittedly had an interest this latter dic¬ 
tum was considered and it was said : 

We are unable to go so far as this re- 

^(*9T“C1893-19001 P.J. 508. 

(10) [1900] 1 L.B.R. 11. 
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milk might lead us.For 

many purposes Burmese husbands and 
wives may be regarded as partners and, 
where the husband manages a business 
on behalf of himself and his wife, acts 
done in jmrsuance of the common biisi* 
ness would no doubt bind the wife, but 
this*principle cannot, we think, be ap* 
plied to such a transaction as the sale of 
immovable property belonging to both. 
In such a case further evidence is re* 
quired, besides the fact that the trans¬ 
action was in some way connected with 
a business, in this case paddy trading, in 
which it -might perhaps be presumed 
that the wife was concerned, and besides 
the fact that the wife made no open pro¬ 
test against the sale.” 

The first case which recognized the 
right of the holder of a decree against 
one of a married couple to attach that 
party's interest in the lettetpwa property 
of the marriage while the marriage sub¬ 
sisted seems to be the case of Met Thattng 
V. Tha Gyivc (11), but in that case the 
right to attach the interest, whatever it 
might be, was not disputed, and there¬ 
fore the question whether or not the 
husband or wife has an attachable in¬ 
terest in tlie pro])erty of the marriage 
and what the result of attachment and 
sale of that interest would be was not 
considered. 

In the case of Ma San Shve v. Vulli’ 
appa Chcttij (12), which was not officially 
reported, a Bench of the Chief Court 
seems to have held that a Burmese Bud¬ 
dhist husband could, apparently during 
the subsistenco of the marriage, make a 
valid transfer of payin property 
which he had hiipself brought to the 
marriage. 

In Maun>j Weik v. Mg. Shwe Lu (13) 
whore a husband had sold land in which 
tlie wife had an •interest, and it was 
claimed that the silo did not affect the 
wife’s interest, the learned Chief Judge 
of the Chief Court of Jjower Burma said : 

It is further contended. . . • that 

tlio sale was at any rate valid as regards 
tlio defendant Maung Shwe Lu’s share 
in the joint property and that a decree 
should Iiave boon jiassed for half the 
land in suit. Ko authority for this con¬ 
tention has boon jiroduced and I am of 
opinion that it is invalid. I am not 

(lU [iy0'2'0:}J 2 Exccutiou 1. 

( 12 ) 10 Ilur. L.U. -iO. 

(Ri) [1000] 1 L.B.R. ISl 


aware that a husband can without the 
consent of his wife alienate half of any 
land they may jointly possess. It is not 
suggested how the land so sold is to be 
determined. I think, though the point 
has not been argued, that the consent of 
the wife is necessary to the sale of any 
part of the landed property jointly 
owned. There is nothing to take this 
case out of the scope of Mr. Fulton’s 
decision in Jl/a Thu v. j\Ia Bu (2) and I 
hold therefore that the sale was alto- 
fietber invalid for want of the consent of 
the wife.” 

In Maung Hmon v. Maung Meik (14), a 
question arose as to the attachable in¬ 
terest of the wife in 'the lettetpwa pro¬ 
perty of the marriage, and it was held 
that, except in a case where the relation¬ 
ship of nissaya and nissita existed, the 
wife’s attachable interest was one-half. 
It will be noted that in that case it was 
assumed that the wife bad an ‘ attach¬ 
able interest' and it was merely the 
quantum of that interest which was in 
dispute. 

In Po Tha v. Shan Gyi (15), a creditor 
obtained a decree against the wife as heir 
and legal representative, but did not 
make her personally a party to the suit. 
In execution he attached joint property 
of the husband and wife. The wife ob¬ 
jected to the attachment of her interest 
in the property and her objection was 
upheld on the ground that it would be 
contrary to all principles to declare her 
property liable to attachment in exe¬ 
cution of a decree in a suit which she 
bad no opportunity to defend. In that 
case, it is to be noted, the marriage had 
been terminated by the death of the hus¬ 
band, so that no question of partition or 
alienation during the subsistence of the 
marriage arose. 

Most of the cases mentioned above- 
were considered by a Full Bench of the 
Chief Court in the case of Ma Shwe U 
V. Ma Kyu (16) where it was held 
that a Burmese Buddhist husband 
cannot sell or alienate the bnapa-' 
zon (lettetpwa) property of himself 
and his wife without the consent of the 
wife, express or implied, or against her 
will, but that a sale by a Burmese 
Buddhist husband of such property, with¬ 
out the consent of his wife, constitutes 

(l-l) [1904] 2 U.B.R. Divor.;e 1. 
lir>) U Bur. L.R. 278. 

(IG) [1903] 3 L.B.R. CG (F.B.). 
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a valid sale of his share and interest in 
the property sold. These two findings 
seem to be inconsistent, and, with all 
respect, I venture to suggest that the 
latter part of this decision was mistakeu. 

In another case, which was not offi¬ 
cially reported Ma Pyu O v. Po Kyun 
(17), the husband sold property which his 
wife had inherited during the subsistence 
of the marriage, and it was held that the 
sale was invalid because the husband 
bad no interest in the property, but it is 
to be noted that in that case it was not 
contended that the husband bad in his 
own right any transferable interest in the 
land. 

In the case of San Ya v. San Ya (18), 
a Burmese Buddhist wife, who was 
living with her husband but was ap¬ 
parently quarrelling with him, mort¬ 
gaged her interest in jointly acquired 
lettetpwa property. The mortgagee sued 
on the mortgage, and it was held, follow¬ 
ing the case of Ma Shioe U v. Mi Kyti 
(16), that the mortgage of the wife’s 
interest was valid and that the mort¬ 
gagee was entitled to a mortgage decree 
for sale of the wife’s interest in the 
property. The learned Judge said : 

Thera can be no doubt that the tests declaring 
that the husband is lord of the wife must be 
construed in the present day in a strictly 
limited sense. Practically, in respect of their 
respective rights to property, the Burman 
Buddhist husband and wife occupy a position of 
equality. We have it then settled that the 
husband is not at liberty to alienate joint pro¬ 
perty without his wife’s consent, but that he 
may mike a valid transfer of his share and in¬ 
terest in such property. 1 think it follows, of 
course, that the same rules apply to alienatious 
by the wife. The claim of the husband to 
alienate the whole was based on the tests declar¬ 
ing him lord of the wife. The wife’s rights 
have bean held in spite of these texts to stand 
in the way of suob alienation by the husband. 
A fortiori the wife cannot alienate the whole of 
the joint property without her husband’s con¬ 
sent, express or implied. But, on the other hand, 
the grounds on which it has been held that, 
the husband can mike a valid transfer of his 
share and interest are equally applicable to a 
similar transfer by the wife. The authorities 
relied on are mainly the judgments of this Court 
in Ma Me v. Maung Gyl (6a), Guna v. Kyaw 
Oaung (6), Ma Thuang v. Tha Qywe (11) and 
Maung Hmon v. Maung Meik (14), in which 
the joint property of a Burman Buddhist hus¬ 
band and wife was declared to be held on the 
principle of a tenanoy-io-common and not on 
that of a joint tenancy, each partner being en¬ 
titled to a share (generally a hilf) ; and attach- 


(17) P, A. No. 85 of 1906. 
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ments of the interests of a hnsband or a wife^- 
in the joint properU' were upheld. 

In the case of Ma Lon Ma v. Maung 
Shwe Byu (19), the dictum in the case of 
Soobramanian Chetty v. MaHnin Ye (9), 
was followed to its full extent in spite 
of the fact that it bad been suggested in 
Maung Tive's case (lO), that its terms were 
unduly wide, and it was held that where 
land which was lettetpwa property had 
been conveyed away by the husband 
during the subsistence of the marriage, 
and while the couple were still living 
together, there was a presumption that 
the wife consented to the sale. In that 
case it was not the wife herself who 
questioned the validity of the transaction, 
but it was questioned by some of the 
children after her death. The following 
passage in the judgment in that case is 
I think important. Referring to the 
case of Ma Skive U v. Ma Kyu (16), the 
learned Judge said : 

That case, however, lays down that the bus- 
band may, without the consent of bis wife, make^ 
a valid transfer of his share in the hnapazou 
(lettetpwa) property of himself and his wife. In 
other words a husband can, without his wife’s 
consent, alienate a half-share and interest in 
their joint property, but that is not the same 
thing as saying that he can so alienate the full 
title and interest in one-half of their joint 
property. 

That passage seems to me to indicate 
one of the chief difficulties of the case- 
law on this subject, the point being that 
it is not only in the joint assets, but 
also in the joint liabilities that the wife 
is interested.' 

A few months later, in the case of 
Po Lon V. Sooliman Hajee (20), another 
Judge of the same Court held that 
while husband and wife were living 
together, the wife mortgaged a house-site 
which was payin brought by her to the 
marriage, together with the house stand¬ 
ing on it, which had been built after 
the marriage, the fact that the husband 
consented to the mortgage of the pro¬ 
perty raised no presunjption that he 
consented also to a power of sale which 
was embodied in the mortgage deed, and 
that therefore, although the whole pro¬ 
perty was subject to the mortgage only, 
the wife’s interest was subject to the 
power of sale. 

In the case of Maung Lo v. Maung 
Payung f2l), it was held that the wife’s 
one-th ird sha re of property inherited by 

(19) Sacoud Appeal No. 289 of 1908. ~ ~ 

(20) Civil Regular No. 461 of 1909. 

(21) Special Second Appeal No. 264 of 1909. 
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the husband dunag the aiarriaga was 
attachable. The learned Judge said i 

If thare ware a divorce bv luacual consent 
l>li Au-Jg would ba entitled to receive onC'tUird 
of the gacdau as property inherited by her 
husband during coverture. There remains the 
question whether Ma Aung’s one-third in¬ 
terest is properly liable to attachment. It is 
true thit Ma Aung could not alienate her 
shire without her husband’s coasont : see 
il/i Shwe U V. Ma Kya (16). But although 
a wife cannot alienate her share in joint 
property without her husband’s consent it 
ins Ijjei held in several Upper Burma cases 
that the wife's interest in joint property is 
attachable: .'ea the Upper Burma cases Ma 
Thmng v. Maiinf} Tha Gywe (11) aud Maung 
Hinon v.Matin] Thelh (j/ctfc) (11). It may be 
•agreed that property inherited by the husband 
or wife is not joint property strictly so called. 
But there sceiiii to be no reason wby the same 
rule should liot be applied as regards liability 
to attachment. The Oite-third sh ire which the 
other party, i. e., tha party who has not in¬ 
herited, acquires belongs to thit party as much 
.as his or her one h.ilf-?hare in the joint proparty 
properly so called. Ma Aing h.rs not ’’disposing 
power which she moy exercise for her own be le- 
tit ovsrr thio-ie-third shire ....... 

Bat the o la-tb'rd sh ire nevertheless belongs to 
her and this is sutucieut tor the nurposes of 
S. GO ot tha Civil P C. 

This miy ba corroct, hut tha question 
obviously avisos as to how, if the wife 
could not alienate her share or enforce 
j)arbition during the subsisbeaco of the 
marviag), a creditor who attaches her 
iutorosb can have a right to do so. 

In the Upper Burma case of Tin 
D‘xw V. Nqx Kin (22), a difTerenb viow 
was taken and it was said ; 

There can bo no doubt th.ita Buddhist wife 
who is an oiii 1 luuggyi m ly .ilieuit.; her pivin 
property iti any way she lii:es, without ovc i 
consulting her liusbiud, provided sUi does not 
give it to a p irauiour. 

Tliis viovv seems to l)a l)asod on a soli¬ 
tary text in the Panaui Daammathab, 
veal with S. -lOu of the Kinwun Mingyi's 
Attatiiank'hopa. uni it will be ve- 
meiubavod t'nit tlie Kinwun Mingyi’s 
opinion w.ts coosidoved and rejected in 
the case of Mn Thu y. Ma Bii {2). I 
doubt, therefovo, if this decision is in 
accordance witli the B irmose Buddhist 
Uaw. 

la the c no of 3 /1 Nyein Thu v. 
Muru'jajipa CheUy (2d), wlioro a hus¬ 
band had moitgagod lotbobpwa (possibly 
including kinwin) property of tho mar* 
riai^c, tlio priuciplo of Ma Thu v. Ma 
Bu (2) was applied, and it was lield that, 
iis the [)artios svero living and working 
tog it.lioi'. and fclio husband was raana^ine 

(20 S--<-oiid Appjil Xo. of i'JUJ. 
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the property and the business carried on 
by both, the mortgage by the husband 
and the mortgage decree, which was 
apparently against the husband alone, 
bound the interest of the wife as well 
as the husband. 

But in tbe case of Ma Sein v. Muthu' 
curpan Chetty (24), which was decided 
by another Judge of the same Court a 
few months later, aud was almost exactly 
similar, it was held that because the 
mortgagee had failed bo join the wife as 
a party bo the suit on the mortgage, the 
decree could not affect her inbovest in 
the property, the effect of that decision 
being to allow tho mortgagee to bring to 
sale half of tho property and so to effect 
a partition to which his mortgagor, the 
husband, would nob have been entitled 
so long as the marriage subsisted. 

In the case of Pan Bla v. Tun Nyein 

(25) , the wife’s creditor attached tha 
wife’s interest in jointly acquired pro¬ 
perty in execution of his decree, which 
wa^ a;ain?b the wife alone. The husband 
sued for a declaration that he was sole 
owner of the property, but tha Court 
dismissed his suit on the ground that 
the property was joint, that the wife's 
interest was attachable, and that that 
was all that had been attached. 

la the case of Ma Nyun v. Teixeira 

(26) . tho cDiillicting rulings on the ques¬ 
tion whether where one of a married 
couple lias mortgaged property of the 
marriage and is sued by the mortgagee 
without the other party to the marriage 
being made a party to the suit, the 
decree against tin party who mortgaged 
the property binds tbe interest of the 
other who was nob as a party in the suit, 
were considered and it was decided by a 
majority of throe of the four Judges 
that failure to join the wife a party to 
the suit renders tlio mortgage decree 
inoper.abivo as against the wife's interest 
in the mortgaged property, even where 
tho mortgage svas made ‘by the husband 
with the wife’s full knowledge and 
consent. 

Tho latest reported case, which deals 
directly with tho subject now ‘ under 
consideration, seems to be the case of 
Si'o Bin Aunij v. Ma Ma Nyo (27). In 
that case tlie husband borrowed monay^ 

(ii) CUiliJ TL."ibTt. I. G. 931. 

(25) (11)171 41 I. C. 410. 

(•2'>) riDi-j] 10 L. n B. 3G=5l I. C. 503=12 
Bur, L. T. 31 (K. 15). 

(27) A. I. It. 1324 Ring. 163=1 Ring. 555, 
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■for the benefit of himself and his wife. 
The oredibor obbained a decree against 
the husband only, and in execution 
attached a house which was joint pro- 
perty of‘the husband and wife. The 
wife sued for a declaration that she had 
a half-interest in the house and the High 
Court decreed her claim. The learned 
Judge relied on the case of Ma Me v. 
Mating Giji (6a), where, as I have poin¬ 
ted out, there had been a divorce, and 
on the case of Po Tha v. Shati Gyi (15). 
where, as I have noted, the husband had 
died. He also referred to the cases 
Ma Sein v. Mutkucurpan Chettij (24) and 
Ma Nytin v. Teixeira f26). 

There is one other recent case to 
which reference must bo made, 
namely the Full Bench case of 
C. T, Y* P. Ghetty Firm v. Mating Tha 
Hlaing (28). In that case one Po Ka, 
who had at the same time two wives of 
equal status, had died and his creditors 
were proceeding against his'estate. He 
had inherited certain property while ho 
was married to the two wives and the 
wives claimed that the interest which 
they had in the property while Po Ka 
was alive could not bo taken to pay Po 
Ka s debts. A question was raised as to 
whether the wives acquired a vested 
interest in a share of the property from 
the date on which it was inherited, and 
it was held that they each acquired a 
vested interest in a one-sixth share of the 
property and that that share was not 
subject to debts of the husband which 
were contracted without the knowledge 
of the wives and to which they were nob 
parties. That ruling is of course bind¬ 
ing on us to the extent to which it 
applies to the present case, but it clearly 
does nob decide whether or not what is 
called the vested interest of a wife in a 
share of the property is nttachable or 
saleable in a case like the present whore 
the husband is still alive, and it is, I 
think, unfortunate that it was taken as 
“ settled law that a wife’s share in 
lebtetpwa property is nob subject to the 
debts of the husband where they were 
contracted by him without her know¬ 
ledge and consent and where she was nob 
a party to the creditor’s suit.” 

The general result of the cases seems 
to be that in spite of the fact that neither 
jJ^rty to a marriage can alienate at*any 

(28) A.'r^R. 1925 'kaiigr32i)^3'RangV“y22 
IF. B.). 


rata lebtetpwa property during the sub* 
sistence of the marriage, and neither 
party can under Buddhist Law claim 
partition or separate possession of such 
property while the marriage subsists, 
nevertheless a creditor of either can obtain 
partition and separate possession of a 
share of any particular item of such 
property. 

This seems to me to be entirely con¬ 
trary to the principles of Burmese Bud¬ 
dhist law. 

The conditions attaching to the pro¬ 
perty of a Burmese Buddhist couple are 
peculiar and have been judicially des¬ 
cribed as unique. The resemblance of 
the relationship between them to that 
subsisting between partners has repeatedly 
been commented on. There is of course 
no actual partnership between tliem in 
any strict sense of the word since the 
incidents connected with their ownership 
of property arise not out of contract but 
by operation of law, being incidents 
attaching under the Burmese Buddhist 
law to the relationship of husband and 
wife. 

I venture to suggest that the result 
of marriage between a Burmese Buddhist 
couple is that all the property which 
each or either possesses at the time of 
the marriage becomes the property of 
the marriage, and that so long as the 
marriage subsists neither is entitled to 
alienate it or any part of it without the 
consent, express or implied, of the other. 
The couple “ become one,” as one of the 
learned Judges said in the case last cited. 
There are, it is true, in the Dham- 
mathats certain exceptions to this rule, 
such as property given by the King 
(minpe), but most of those exceptions 
are, I believe, obsolete, and for the pur¬ 
poses of the present case at any rate 
they may be disregarded. There is a 
possible exception to the rule against 
alienation in the case of payin property 
brought to the marriage by one or other 
of a couple, both of whom had been 
married before, but, as I have pointed 
out, that alleged exception rests on very 
slender authority in the Dhammathabs 
and no question of its application arises 
in the present case since it has been 
held (though recently doubted) that 
where only one of the- parties has 
been married before the rules relating 
bo persons both of whom had been 
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married before do not; apply. The 
property which each of a married couple 
brought; to the marriage is, as it were, 
labelled, being called the payin property 
of the person who brought it to the 
marriage, but I suggest that it is so des¬ 
cribed merely for the purposes of parti¬ 
tion when the relationship between the 
parties comes to an end by divorce or 
death, and that, while the marriage sub¬ 
sists, the couple are regarded as one 
person owning all the property of the 
marriatie. The case is rather like that 
of two partners, one or both of whom 
)>riDg property to the partnership on au 
agreement that, subject to certain 
rules, each shall take back the property 
which he brought, when the partner¬ 
ship is dissolved, the rules in the case 
of husljand and wife being of course the 
rules of Buddhist Law. Under that law 
the relationship between the parties can 
cocue to an end only on divorce or on 
the death of one of the parties. While 
the marriage subsists the parties are 
regarded as having equal rights in the 
profits or losses arising from the pro¬ 
perty or business of the couple. Property 
wliich either brought to the marriage is 
regarded as if it belonged to both to¬ 
gether, and each is regarded as being 
ordinarily entitled to equal enjoyment 
of the profits or losses connected with it. 

Similarly property inherited by 
oitlior during coverture becomes property 
of the marriage and the profits or losses 
connected with it belong to both togotlior. 
All the acquisitions cr earnings of either 
of the parties are regarded as belonging 
to lioth and so are debts incurred by 
either in connexion with the property 
or business of the family, if one of the 
couple engages in trade and makes a 
profit, both together, by operation of law, 
enjoy tbo profit, and if the venture proves 
unsuccessful hotli together l)ear the loss, 
the business done by either being under 
idurmose Buddhist Law regarded as being 
done for the Ijenebt of both. It is, 1 
suggest, a basic principle of Buddhist 
Law that neither of a Burman Jduddhist 
co\ii)lo can alienate any of the property 
of the marriage without the consent, 
express or implied, of the other, so long 
as tlio marriago subsists, and tliat either 
or hotli can carry on tlio business of the 
family, tlio family projierty being in¬ 
creased by tlio profits and decreased by 
the losses of either. Neither can say that 


he has any particular share or interest 
in any particular property so Jong as the. 
marriage subsists. What his or her 
share will be can be determined only on 
divorce or death. Ifc would seem to 
follow that if the interest of one of a. 
married couple is attached, all that can 
be attached is the expectancy of receiv 
ing a share of the family property on 
divorce or death ; and, since neither of 
the parties can claim partition or sepa* 
rate possession of any part of the pro¬ 
perty or can alienate any part of it 
without the consent of the other, it is 
difficult to see how a creditor attaching, 
the inoerest of one of the couple can. 
enforce partition or alienation of any 
particular item of the property, or can 
attach or bring to sale more than the 
expectancy, which his debtor has, of 
receiving something on divorce or at thei 
death of one of the parties. In view oi 
the provisions of S. C of the Transfer of 
Property Act, it may be doubted whether 
such au expectancy can be attached or 
sold, but if it can bo sold it is difficult 
to see how such a sale can give the buyer 
a right to do anything more than wait 
for the divorce or death and then claim 
the share of the person whosd interest 
ho has bjugbt. I recognize of course 
that a decision to that ellect would 
tend to hamper trade, but it can 
hardly be-more vexatious than the pre¬ 
sent system under which, as soon as 
a creditor gets a decree against the 
husband and attaches property, the wife 
applies for removal of attachment, and 
either she or the creditor then has to 
file new suit to establish the right to 
the property or the right to attach as 
the case may be. In any case it seems 
clear that the present case law, ■ which 
gives one of a married couple an interest 
in the profits -of the other, but relieves- 
bim from the losses is wrong, and that 
some change is necessary. There seem, 
to bo two courses open, either to say 
that in every case both husband and wife 
should he made parties to suits which 
may aflect the family property, or to say 
that under Burmese Buddhist Law the- 
family estate is available to satisfy tbo 
liabilities of either party. 

In the present case it is admitted 
that Po Kaing carried on business on a 
large scale. The properties which were 
acquired after he married Ma Paing 
wore presumably acquired with the pro‘ 
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fits of that business. Ma Faing admit¬ 
tedly took no part in the business, but 
she was living with Fo Kaing. She 
claims in effect that by operation of law 
she was entitled to half the profits, but 
is liable for none of the losses. The 
decree in execution of which the pro-^ 
perties were sold was a decree against 
Fo Kaing alone, so it would appear that 
unless it can be held that the assets of 
the family aie liable for its liabilities, 
Ma Faing’s interest in the property, 
whatever it may be, could not be sold, 
and that if Fo Kaing’s interest was sold 
the buyers could not get possession of 
the property or exercise any rights in 
respect of it so long as the marriage 
subsisted. Further, as I have su'^gested 
above, -it ir, difficult to hold that Fo 
Kaing or Ma Faing had any particular 
share in any particular property belong¬ 
ing to the estate. They certainly had 
interests in the estate as a whole, con¬ 
sisting of liabilities as well as assets, but 
it would seem that under Burmese 
Buddhist Law those interests were 
neither ascertainable nor separable 
until divorce or death. If we follow 
the rulings which say that in execution 
of a decree against the husband only 
the husband’s interest in the property, 
whether payin, inherited lettetpwa, 
or jointly acquired lettetpwa, can be 
attached, then it will be necessary to 
determine what Po Kaing’s interest was 
in the particular properties which have 
been sold and to determine further how 
for a sale of that interest warrants a 
partition of those particular properties. 
We might possibly hold that the whole 
(or in the alternative two-thirds) of each 
particular item of property which was 
payin or inherited lettetpwa of one of 
the two parties to the marriage is liable 
to be sold in execution of a decree against 
that party, and that the whole (or in the 
alternative half) of any particular pro¬ 
perty which was the jointly-acquired 
lettetpwa of the couple is liable to be 
sold in execution of a decree against 
either, or we might say that a decree 
against one party to a Burmese Buddhist 
marriage cannot be executed by the 
partition of any property of the marri¬ 
age, because under Burmese Buddhist 
Law neither party is entitled to parti¬ 
tion or separate possession as against the 
other so long as the marriage subsists. 

On the authorities 1 am unable to 
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decide what answer ought to be given 
in the present case. It seems clear that 
the case-law is conflicting and unsatis¬ 
factory, and there are practically no 
rules in the Dhammatbats. Such rules 
as there are have been mentioned in 
the cases' cited and are based on the 
application of the principle that " tho 
husband is lord of the wife,” which has 
been held to bs now obsolete. The 
only rules relating to payin property 
seem to be those contained in the two 
extracts from Dhammatbats contained 
in S. 252 of Vol. 2 of the Kinwun 
Mingyi’s Digest one of those dham- 
mathats being archaic and the other 
of doubtful authority. In these circum¬ 
stances the only course open to us seems 
to be to refer the matter to a Full Bench, 
and so far as the present case is concerned 
I would refer to a Full Bench the follow¬ 
ing questions : 

(1) Where the interest of a Burmese Buddhist- 
husband in property which ^7as payin property 
brought by him to the marriage, is during the 
subsistence of the marriage sold iu execution 
of a decree against him for a debt incirrred by 
him iu a business carried on by him while he 
was living with the wife, does the buyer acquire 
the right to have the property partitioned and- 
to obtain possession of part of the property as 
representing the husband’s interest in it ? 

(2) In a similar case, where the property is 
jointly acquired lettepwa and not payiu, does 
the buyer acquire a right to partition aud pos¬ 
session of a share ? 

(3) Can a decree against a Burmese Buddhist 
husband be executed against (a) payin property 
brought by him to the marriage and (li) jointly 
acquired lettetpwa property of the marriage, to 
the extent of the whole of such property or, if 
not to the extent of the whole, to the extent 
of any part of such prop-’rty, and if to the extent- 
of part only to the extent of what part ? 

Opinion of the Full Bench 
Maung Ba, J. —This imporfcanb refer¬ 
ence arises out of a suit brought in the' 
District Court of Pegu by a Burman 
Buddhist wife claiming her share in tlie 
properties described as lettetpwa pro¬ 
perty which had been attached and sold 
in execution of decrees against the hus¬ 
band alone. The District Court held 
that the suit properties were all payin 
property of the husband and as such 
were liable for his debts and could bO' 
attached and sold in execution of the 
decrees against him. and accordingly 
dismissed her claim. On appeal our 
learned brother Heald held that only 
one of the suit properties was payin 
property of the husband, and that the 
rest wore lettetpwa property acquired 
after her marriage. He further held 
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that:, on the case law as it stands at 
present, her claim must succeed as she 
would be entitled to ono-tbird share in 
the payin property and half in the let* 
tetpwa pvope»*ty. However, he was not 
satisfied with that case law, and he con¬ 
sidered it to be not in accordance with 
the Burmese Buddhist Law on the sub' 
ject and to be also unsatisfactory and 
inequitable. He then examined the case 
law in a most exhaustire manner, and 
summarized the general result in these 
words; 

The general result of the cases seems to be 
that in spite of the fact that neither patty to a 
marriage can alienate at any rate lettotpwa pro- 
perty during the subsistence of th<J marriage, 
and neither party can under Buddhist Law claim 
l^artitioii or sap*arate possession of such property 
while the marriage subsists, nevertheless a cre¬ 
ditor of either cau obtain partitio i and separate 
possession of a share of auy particular item of 
such property. 

He, therefore, referred to a Full Bench 

the following throe questions : 

(i) Where the interest of the Burmese Bud¬ 
dhist husband in property which was payiu 
propL-rty brought by biiu to the marriage, is 
ducii’g the subsjstence of the marriage Sold in 
execution of a decree agiinsthim for a debt 
incurred by him in a business carried on by 
him while he was living with the wife, does the 
buyer acquire the right to have the property 
partitioned and to obtain possession of part of 
the propurtv as represeutiug the husband’s iu- 
teiesi iu it ? 

(ii) Iu a similar case, whore the property is 
jointly acquired lettetpwa and not payin, does 
the buyer acquire a right to partition and pos* 
session of a share 

(iii) Can a decree against a Burmese Bud* 
dhUt husband be executed against (a) ; payin 
property brought bv him to the marriage ; and 
(b) jointly acquired luttetfiwa property of tbo 
marriage, to the extent of the whole of such 
property, or if not to the extent of the whole 
to the extent of any part of such property, 
and if to tbo extent of part only to the extent 
tf what part ? 

Thoir Lordships of the Privy Council 
in Kirkwood v. Mawit) Sin (22;, havo 
pointoil out that : 

the Burmese Buddhist Law is contained in a 
secies of boolcs entitled Dbammathats which 
havo boon composed from lime to time by the 
expounders of that law over since the thirteenth 

(joiitury, if not from before, and that Dham* 
m itb its arc a collection of rules which are in 
accordanoy with Custom and usage of the Bur- 
mjso iioople. 

Tlioso Dbammathats arc 30 in numl) 0 r 
and Manugye i'S No. 12 in order of time. 
In M(l llmin litcin v. U Shire Gon (30), 
thoir IjOr(Dhir,s of tho Privy Council 
(i'.q A. 1. K. I'.iJl P. 0. U ing. 0U3=--jl 

I. A. -Ml (P.C.). 

( :0)[1U11J 11 Cal. 8^7 = 23 1. C. 433 = 41 
1. A. 121 (P. C.). 


have regarded Manugye as of the highest 
authority having been compiled during 
the reign of King Alompra by his Min¬ 
ister of War and issued by Royal Autho¬ 
rity in 1756. Lord Shaw, who delivered 
the judgment, observed that Manugye 
^bammathats : 

obtained the commanding position which it 
seems to have occupied for a succeeding period 
of nearly 170 years. 

As far back as 1S91 in Ma Thu v. Ma 
Bu (2), effect was rightly given to tho 
principle laid down in S. 43, Book YI, 
of tho Manugye, That section deals 
with dominion over property between 
teacher and pupil, parent and child, 
husband and wife and master and slave. 
The pertinent portion reads : 

One shall not sell, giveaway, or barter any 
of their property without the knowledge of the 
ether : as the persou v\ho parted with the pro¬ 
perty by gift, sale, or exchange had no right to 
do so. the receiver had no right to buy or ac¬ 
cept it, iu gift or exchange, let each return what 
he has received. 

The language of this section is plain. 
Alienation by one without the know 
lejge of tho other is prohibited. The 
entire property alienated must be re¬ 
turned. It provides no exception by 
saying that the alienor's share can be 
retained by the alienee. The learned 
Judicial Commissioeer, after a most 
exhaustive examination of tho law on 
the point, came to the following con¬ 
clusion (page 532): 

The conclusion to which I have coma is that 
tho status created by a Burmese marriage does 
nob give tho husband a power of selling tbo joint 
property of himself aud his wife e:<cept under 
oircumstanccs in which it cau bo said that be 
is acting as her ageut. What those circum¬ 
stances may bo is a questiou of proof in each 
c.i&e. It cannot bo disputed that in many io' 
stances tho husband inauagce the business of 
the family with the aisent of his wife, express 
or implied, and where this is tbo oass sales 
effected by him will bind her. Ho is 
said to bo lord of th: wife but 1 think this 
only moans thatsho ought t) b) guided by 
his authority iu matters in which his conduct 
is reisouablo and proptr. It dees not s:em 
to imply that he is abioluto master of 
her property. 

In iny opinion, big conclusion is in 
accordance with Burmese Buddhist Law. 
This case law has, however, nofc been 
strictly adhered to in later decisions- 
Where one of a Buddliist couple dealt 
with joint property singly, it has been 
hold that, in the absence of express or 
implied consent of tho other party, the 
alienation is not wholly void but is still 
valid so far as the alienor's share i9 
concerned. Such a decision is to be 
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found in Sdawig Po Sein v. Ma Pioa (8), 
decided by the learned Judicial Gommis* 
sioner of Lower Burma in 1897. The 
learned Judicial Oomm issioner gave bis 
reasons for coming to that decision in 
these words : 

Iq coasiderlng what power the husband has 
of alienating property which he has inherited 
alter marriage, 1 think the Court should be 
gaided by the rales applicable to a p.irtitioa 
upon divorce whea neither party is in fault. 

That property is lettetpwa property, 
and he has not been able to cite any 
authority from any of the Dbammathats 
for that view. He has evidently over¬ 
looked the main principle of Burmese 
Buddhist Law, that, while marriage sub* 
sists, neither husband nor wife is entitled 
to alienate or claim separate possession 
of any of the property of the marriage. 

That decision has been followed by an 
inevitable result, namely, that, though 
the marriage subsists, the interests of 
either husband or wife are attachable 
in execution of a decree against one of 
them. Such an attachment was coun¬ 
tenanced in Ma Thaung v. Maung Tha 
Gywe (11). In that case the learned 
Judicial Commissioner of Upper Burma 
held that, when a decree is passed against 
a wife alone, attachment by actual 
seizure of joint property to the extent 
of tha wife’s interest is lawful. These 
two decisions have been followed in both 
Provinces ever since. Their correctness 
has now bean doubted and hence this 
Pull Bench reference. 

A marriage among Burman Buddhists 
19 a_ purely civil and consensual contract. 
As ia ordinary contract^ it gives rise to 
rights and obligations. There is no 
religious element in it, though a Burman 
Buddhist’s life is more or less influenced 
by his religion. The husband and wife 
have to work for their common weal, and 
they are partners in life. In common 
parlance they are sharers of both good 
and bad. ’ The Dhammathats mentioned 
in Ss. 208 to 211 of Kirtwuti Mingyi's 
enumerate the duties of the hus¬ 
band and wife towards each other. 
Among these duties we find that the 
husband must strive to acquire wealth 
and entrust it to the keeping of his wife 


nature of the property. That property 
remains joint so long as marriage sub¬ 
sists. As both are interested in that 
property, both will endeavour to protect 
it from waste, and to effect an increase 
it possible. In other words, considera¬ 
tions obtaining in ordinary partnership 
business will apply to a Buddhist couple. 
If either of them can dispose of his or 
her share without the consent of the 
other, it will, no doubt, undermine the 
foundation upon which joint property 
system ofa Buddhist couple has grown up. 

For these reasons I am of opinion that 
the case-law laid down in Ma Thu v. Ma 
Bu (2), should not have bsen departed 
from. One may feel inclined to say that, 
if wo were to adhere to that law, no 
Buddhist would be able to carry on any 
business. I do nob foresee any such 
difficulty. Buddhist law is to he applied 
only when questions regarding succes¬ 
sion, inheritance, marriage or caste, or 
any other religious usage or institution 
have to be decided bobween parties who 
are Buddhists. A person dealing with 
a Buddhist has the ordinary law of con¬ 
tract to fall back upon. It has been 
rightly held from time to time that to 
all intents and purposes Burmese hus¬ 
bands and wives may bo regarded as 
partners. A partner can bind his partner, 
and every partner is liable for all debts 
and obligations incurred while ho is a 
partner in the usual course of business 
by or on behalf of the partnership. This 
view is not without support by the 
Manugyo Dhammabhat. In S. 30 of 
BookJII, we find this passage (page 84): 

The cise in which tbe wife, though not aware 
of the husbaud'd debt, shall p.ay. is this : if it 
has been incurred for the bjnefit of both parties, 
with a vio.v of mvkiag profits. 

In this extract the words “for tho 
benefit of botli parties, with a view of 
making profit, " are very significant. Of 
course, debts incurred otherwise are 
excluded. The Manugye Dhammabhat 
refers to such debts as debts incurred for 
lustful acts and in gambling. Accord¬ 
ingly contracts, where consent, either 
express or implied, was proved, have 
been held binding on either the husband 
or wife. 


and that the wife must save the same. In Soohramonian Chettu 

Owing bo the influence of Buddhism the Ma Bni.i Ye (9), this principle has been 
wife attains a position of equality with adopted and laid down thus • 
her husband and acquires an interest husband and wife begin bv 

iji the property of the marriage. The respect to the property owned 

e:.t9Qt of that int.cest depends upon tha wife or til was a consent 
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iog party whea deilitag singly with the same 
property thereiftar. la cases where they are 
still living together the presumption would be 
that one was acting as agent for the other. The 
presumption is that the wife consents to the 
acts of her husbiod as loag as the marriage con* 
tiuues, but this presumption may be rebutted. 

To my miod this law is quibo correc!?. 
Somebirues clitli'sulty arose where a plain* 
biff omitted bo implead one of a Buddhist 
couple as a party to the suit. In Ma 
NyiDi V. Miss E. E. Teixeira (26), it was 
held that in a suit where the plaintiff 
failed to join the wife as a party the 
decree was inoperative as against the 
wife's interests in the mortgage property 
even where the luDrfcgage was made by 
the husband with the wife’s own know¬ 
ledge and consent. This decision, con¬ 
sidered strictly from the point of view 
of procedure may appear to be correct. 
It was a mortgage suit and the pro* 
codure to bo followed in such suits is 
laid down in 0- 31, Civil P. G. R. 1, 
which is a new rule lays down that 
subject to the provisions of this Code, 
all persons having an intarojb either in 
the mortgage-security or in the right of 
redemption shall be joined a? parties 
to any suit relating to the mortgage. 
Ordinarily the censofiuence of nob join¬ 
ing a nocos.sary party is that the decree 
cannot aff'eeb his rights. But that con¬ 
sequence, in iny opinion, should not 
arise in tlie case whore a Burmese 
Buddhist couple is concerned. The 
learned JudgeJ who decided the case 
have overlooked the peculiar relation in 
which a Buddhist husband and his wife 
stand to each oblior. I have already 
pointed out that they stand in the rela¬ 
tionship of partners. Tlie main consi- 
deration is whether the party nob joined 
has not lioon represented by tlie party 
sued as manager of the partnership. By 
way of analogy I may point out that in 
the cas(3 of Ganpat Lai v. Biadbasini 
Prasad Narayan Sinyk (31) tlieir Ivord* 
ships of the Privy Council laid down 
the principle that in a mortgage suit 
against the manager of a joint Hindu 
family all the oblier inomhors of the 
family are represented by the manager. 
So. with all respect to the learned Judges 
who decided the case of Ma Nyiin v. 
Miss E. E. Texeira and others (26), I 
dissent from their view that failure to 
loin tlio wife as a party to tlio suit 
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renders a mortgage decree inoperative ' 
against the wife’s share. So, in my view, 
in cases where such nonjoinder occurs, 
it will lie heavily on the party alleging 
that the decree has bsen obtained against 
the husband in his own personal capaoity 
and not as manager of the family pro¬ 
perty to substantiate it because the 
presumption will ordinarily be to the 
contrary. No doubt it will be safer to 
add the wife as a party to the suit. 

My conclusion, therefore, is that so 
long as a debt is incurred for the benefit 
of both the husband and wife, their joint 
property is liable for the discharge of 
that debt. Consequently I dissent also 
from the view taken by the learned 
Judges who decided the case of C.T.P.V. 
Ghelty Firm v. Manny Tha Hlaing (28). 
That case deals with property inherited 
by a Burman Buddhist eindaunqgyi 
husband. It was held that the wife 
acquired a vested interest from the data 
of inheritance and that such interest 
was not liable for any part of the debts 
incurred by the deceased husband alone. 
Here also the learned Judges failed to 
consider the relationship in which the 
husband and wife stood to one another. 

As already pointed out above, except in 
the case of debts incurred by the’hus¬ 
band for immoral purposes, the wife 
should be held liable for the debts 
incurred by hioci for joint benefit. 

The questions referred to us mention 
jointly acquired lettetpwa and payin. I 
may point out that lettetpwa property is 
of two kinds ordinary lettetpwa property 
and hnapazon property. Property ac¬ 
quired by mutual skill and industry of 
the couple is hnapazon property, while 
other properties acquired during the 
marriage are ordinary lettetwa property. 

In blie case of hnapazon property, the 
husband and wife are entitled to half 
and half. In tha case of lettetpwa 
property, other than hnapazon, tha 
shares are fixed in the ratio of 2 to I, 
whore the principle of nissaya and 
nisila applies. Nissaya is the supporter 
and nisita, is tha dependant. Property 
inherited during marriage is lettetpwa 
property and not hnapazjn property 
while property inherited before marriage 
is payin. 

In the case of payin, a distinction is 
male hotwoon a couple who have been 
married before and a couple who have 
not been married before. Those who 
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have been married before are known as 
•eindaunggyis. In the case of payifi pro¬ 
perty of eindaunggyis, it has been held 
in the Upper Burma case of Tin Baw v. 
NgO' Kan (22), that a Buddhist wife, who 
19 an eindaanggyi, may alienate her 
payin property in any way she likes 
without consulting her husband, provided 
she does not give it to a paramour. I 
■agree with my learned brother Heald 
that this decision does not appear 
to be in accordance with the Burmese 
Buddhist Law. There is only a solitary 
Dhammathat, namely, Panam, amongst 
the 36 Dhammathats to support that 
decision. That Dhammathat is No. 26 
in the list of the 36 Dhammathats ar¬ 
ranged in chronological order. It was 
compiled about 30 years after the Man- 
ugye. On the other hand, we have an 
older Dhammathat, namely, Manussika, 
compiled earlier than Manugye. laying 
down a contrary law. It says : “The wife 
shall not alienate even her own property 
without her husband’s knowledge." 

It may be pointed out that, in the 
case under appeal, all the properties 
except one are ordinary lettetpwa pro¬ 
perty and not hnapazon property. 
Maung Fo Kaing carried on business 
alone, and his young wife, Ma Paing, 
admittedly took no part in that business. 
The properties were acquired with the 
profits of that business. - In Questions 
Nos. 2 and 3, the properties have been 
described as jointly acquired lettetpwa, 
which is hnapazon. It would have been 
more correct to describe those properties 
as ordinary lettetpwa, or joint property. 
As joint property includes jointly ac¬ 
quired hnapazon, the misdescription 
would not affect the answers to be given. 
Although Burmese Buddist Law cannot 
deny its Indian origin yet no parallel 
can be drawn between it and the Hindu 
Law. The position of a Hindu wife is 
entirely different. Also no similarity 
exists between a Hindu joint family and 
a Burmese family. Even in the case of 
the Hindu joint family, it is only in 
Bombay and Madras that an alienation 
by one member is held valid to the extent 
of the alienor’s own interest. That rule 
is not followed in Bengal and the Punjab 
in cases governed by the Mitakshara Law. 

In view of the opinions expressed by 
mo above, my answer to Questions Nos. 1 
and 2 is in the negative. 

As regards Question No. 3, my answer 


is that a decree against a Burmese Bud¬ 
dhist husband can be executed against 
his payin property as well as the joint 
property of the marriage to the extent 
of the whole of such property, provided 
the decree was obtained against him as 
manager of the family estate. 

Rutledge, C. J. —The very exhaustive 
order of reference clearly shows that the 
case law upon the questions before us is 
conflicting and unsatisfactory. This un¬ 
satisfactory position seems to have arisen 
by the Oourbs too often overlooking the 
outstanding fact that a Burmese married 
couple constituted a partnership firm, 
and in not always remembering that the 
transaction before them was governed 
by the law of contracts and not by 
Burmese Buddhist Law, As my learned 
brother Maung Ba has pointed out the 
partnership character of Burmese cover¬ 
ture has been clearly recognized in the 
Manukyu Dhammathat. Book 3, S. 30. 
And, this character has been recognized 
in a long line of judicial decisions from 
the early days of British administration. 
The legal relation created on marriage 
is in my opinion a partnership at will 
and liable to dissolution by divorce or 
death. The partnership assets consist of 
property brought by either party bo the 
marriage (payin) and property acquired 
during coverture (ordinary lettetpwa and 
hnapazon). The partnership assets are 
liable in respect of all partnership debts 
and either partner can hind his co-part- 
ner in respect of any contract or agree¬ 
ment necessary for or usually done in 
connexion with such a partnership. 
These principles are embodied in Ss. 249 
and 251 of the Indian Contract Act and 
seem to me bo apply to a Burmese 
married couple. I deprecate the use of 
the word“quasi-parbnership”bo denote the 
legal relationship. All the rules laid 
down in S. 253 of the Indian Contract 
Act may not apply to the status of a 
Burmese married couple, but this does 
nob render them half partners any more 
than when certain of these rules are 
excluded by the terms of a partnership 
deed. 

DiUiculties have arisen with regard to 
the name of the firm. And it has been 
held by a Full Bench of the late Chief 
Court in Ma Nyun v. Teixeria (26), that 
where a Burmese husl>and with bis wife’s 
consent mortgages the joint or partner¬ 
ship property failure to join the wife in 
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the proceedings renders the mortgage 
decree inoperative against the wife'^’s 
share. If the husband was sued either 
as the firm name or as agent of the firm, 
in my opinion the decision is erroneous, 
lu none of the judgments is there any 
indication that the partnership character 
of the Burmese couple in the case was 
present in the minds of the Court. 

The latter remark applies to the Full 
Bench decision of three Judges in C.T.P. 
V. Ghctty Firm v. Mciung Tha Hlaing 
(28). So far as I can see no enquiry in 
any of the judgments was made as to whe¬ 
ther the debts had been incurred by the 
deceased husband in connexion with the 
partnership or during the partnership 
nor is the relation of partnership re¬ 
ferred to in any of the judgments. The 
matters were no doubt complicated in 
that case by the fact that there were 
two widows of equal status. So far as 
the decision purports to lay down that a 
husband cannot bind his wife in contract 
witli regard to partnership property 
without her knowledge and consent I 
consider that the decision is erroneous. 
When either the husband or wife carry 
on basinojs for the common good in their 
own name and incur debts the Court in 
the first instance should presume that 
that name is the firm name and that a 
decree obtained operated upon all the 
firm assets. 

I agree with my brother Maung Ba 
tliab tlie answers to the first and second 
questions of the reference be in the 
negative and to the third question in the 
alhrmative, so long as the debt was in¬ 
curred in the usual course of business by 
or on l) 0 lialf of the firm consisting of 
husband and wife. 

Chari. J.—Thu questions referred to 
the Full Bench are sot out in the judg¬ 
ment of my brother Maung Ba, J. 

I have had the advantage of reading 
his judgniont, and though I concur in 
the answers given by him I have arrived 
at the sam) conclusion by a somewhat 
dilforont lino of reasoning. I have, there* 
fore, given my views in a separate judg¬ 
ment. I was lol bo do this because of 
tlm implication in ray learned brother's 
judgmont that a creditor who has made 
a strictly i)ersonal loan bo the husband 
or wif(3 and a decree-holder who has 
obtained a docroo against the husband 
or wife per-sonally and individually, are 
loft without any remedy against the 


interest of the debtor in the property of 
the couple. I have no doubt that the 
Bhammathat writers never contemplated 
a division of the joint property except 
on death or divorce nor the alienation, 
voluntary or involuntary of the interest 
of one of the couple in sucli property. 
At the same time it must not be forgotten 
that, though the old time Judges were 
administering a primitive system of law, 
it was from the creditor’s point of view, 
a very efficient system which rendered it 
unnecessary for those Judges to trouble 
themselves with the equitable consi¬ 
derations with which we are confronted. 
In a system which allows a creditor to* 
enslave the debtor, and make the debtor 
work out his debts, it is scarcely neces¬ 
sary to make spscial provisions for the 
protection of the creditor, since one may 
rest assured that the debtor, with the 
prospect of a long spell of slavery before 
him, is not likely to secrete his property 
or evade payment of his just debts. It 
very often becomes necessary for present 
day tribunals, administering selected 
portions of an old time law, to confine 
the applicability of the principles of that 
law to narrow limits in order to avoid 
obvious injustice. For -this reason the 
disability of a Burman Buddhist couple 
to enforce partition of joint property, 
except on death or divorce, must be held 
to bo a pei’sonal disability, which does 
not affect the remedy of an execution 
creditor to pursue their interest in the 
joint property. I must also add that I 
concur in the answers proposed with a 
good deal of hesitation, since their effect 
will be to unsettle a long series of deci¬ 
sions. This consideration, which, iu 
ordinary circumstances, would have led 
me, in spite of my own opinions, to 
conform to those decisions, is nob of 
much force now as the codification of 
Burmese Bacldbist Lasv has already been 
taken in hand. 

For the purpose of answering the 
questions rofoned, it becomes necessary 
bo consider the nature and extent of the 
interest of a Burmese Buddhist husband 
and wife in the various kinds of property 
known as “payin’’ or ‘’labtetpwa” and 
from such a consideration to ascertain 
whether be or she has an attachable 
interest in such property. It may be 
taken for granted that to the extent of 
the ijowor of either of the couple to 
alienate his or her interest in the pro* 
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perty wholly or partly that interest is 
also attachable, though the converse is 
not always true, as an unalienable interest 
may still be attachable. 

The property of a Burmese Buddhist 
couple may be broadly divided into two 
classes : ‘ payin’’ or property brought by 
the husband or the wife to the marriage, 
and “lettetpwa” property acquired after 
marriage, which is of two kinds : 

(a) Property acquired during marriage 
by the joint exertions of the couple, and 

(b) property acquired during marriage 
by inheritance or the special exertions of 
one of the couple. 

I shall first consider what, according 
to the rulings, is the nature and extent 
of the interest of a Burmese Buddhist 
couple in lettetpwa and payin property, 
and the alienability and attachability of 
that interest. 

(1) Jointly acquired lettetpwa : 

(a) Each is entitled to a vested interest 
in a half-share in the property and to 
joint possession of the property ; ordi¬ 
narily the husband as the active manager 
of the family business and property will 
be allowed to be in possession of the 
property on his own behalf and in trust 
for his wife—iVaujtff Eo v. Ma Me (l). 

(b) Power of alienation : Each is 
entitled to alienate his or her interest 
in the property— Ma Shwe U v. Ma Kyu 
—Full Bench (16). 

(c) AUaohability : The interest of the 
husband or the wife can be attached and 
sold in execution of a decree obtained 
against him or her alone— Ma Thaung 
V. Tha Gywe (11) and Maung Hmon v. 
Maung Mick (14). 

Authorities are unnecessary for this 
proposition. If the husband or wife can 
alienate his or her share in the property, 
it must necessarily be liable to attach¬ 
ment and sale in execution. 

(II) Lettetpiua property inherited by 
(or acquired by the sole exertions of), 
one of the couple during marriage : 

(a) The couple take a vested interest 
in the property—the inheritor, (or 
acquirer), to the extent of two-thirds, 
the other party to the extent of one- 
third—C. T. P. V. Chetty Firm v. Maung 
Tha Mlaing (28). Though the terms of 
the reference in the above case confines 
the question referred to the case of 
property inherited by the husband, the 
principle of nissiya and nissita on which 
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the decision is based, makes the ruling 
applicable to the other kinds of property 
also. 

(b) Power of alienation ; It is clear 
that the inheritor or acquirer can 
alienate his or her interest, (i. e., two- 
thirds), in the property : Po Sein v. Ma 
Ptva (8). In this case the alienor was 
the husband but the wife would have 
the same power of alienation over the 
property, since, in my opinion, the texts 
which curtail her powers, on the ground 
of the lordship of the husband over the 
wife, are moral precepts and not legal 
prohibitions. The effect of the Full 
Bench ruling which holds that the other 
party also has a vested interest in the 
property, would seem to be to put that 
party, as regards powers of alienation, 
in the same category as the inheritor or 
acquiror. 

In Ma Pyu U v. Po Kyun (17), where 
the alienation by the husband of the 
whole.of the property inherited by his 
wife after marriage was set aside, the 
contention whether the husband had in 
his own right any transferable interest 
was not raised : (see the judgment of 
Moore, J.). 

In Maung ho v. Maung Pyaung (21), 
where the wife’s interest in property 
inherited by the husband after marriage 
was held attachable, there is a dictum 
that such interest is not alienable by 
her. The case of Ma Shwe U v. Ma 
Kyu (16), is given as the authority, but 
in that case no such proposition was laid 
down. The learned Judge had in mind 
probably some case based on the obsolete 
conception of the lordship of the husband 
over tha wife. 

Attachability : It is obvious that the 
share of the husband or wife in property 
inherited during marriage by him or her 
is attachable in execution of a decree 
obtained against him or her, since the 
share of the party who did not inherit 
the property is attachable : Maung ho v. 
Maung Pyaung (27). This is possibly 
also the necessary inference from the 
Full Bench ruling of C. T. P. V. Chetty 
Firm v. Maung Tha Hlaing (28), which 
held that such an interest is a vested 
interest. 

(Ill) Payin property : The law can¬ 
not even now bo considered as settled 
as regards this kind of property. The 
simple and equitable rule that payin 
property remains the separate propert’- 
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of the party who brought it to the marri¬ 
age, though the profits are lettetpwa and 
is, on divorce by mutual consent, taken 
away by that party [Ifi Dwe v. Maung 
Til (32)1 has given place to a more com¬ 
plex rule based on distinctions the signi¬ 
ficance of which is a matter of conjecture. 
The ruling of Sir George Shaw in Mi 
Muin V. Nga Twe (33), later followed in 
Lower Burma in Ma Ngioe Htiit v. 
Maung Po Bmu (34), has undoubtedly 
made the law more difficult of ap¬ 
plication. 

(a) Nature and extent of interest in 
property : 

(1) If both the husband and wife are 
eindaunggyis, each has an absolute 
vested interest in the payin brought 
by him or her to the marriage. 

(2) If both or either are or is nob an 
eindaunggyi, then the party who 
brought the property to the marriage 
has control over the whole with an 
absolute vested interest in two-thirds, 
while the other party has a contingent 
interest in one-third. The reason for 
classing this interest as a contingent one 
will appear later. 

(b) Power of alienation ; Lither of the 
couple can alienate the whole of his ot¬ 
her payin without reference to the other. 
This is the law as laid down in Ma San 
Sliioe v. Vulliappa Chctty (12). 

Sir H. Tnirkell White, in his judgment, 
bases the rule on the Dhammathat texts 
collected in S. 254 of the Digest, whereas 
the rule that the wife takes one-third of 
the husband’s payin on divorce by 
mutual consent is based on the Manukye 
alone. Sir George Shaw, in Mi Myins 
case, points out that the to.xts in the 
various Dhanmathats are not clear, 
whereas tlie ]iassage in Manukye is, and 
also that the former are not really 
inconsistent svith the latter. The signi¬ 
ficant part of his judgment is his admis¬ 
sion that the right of a wife to take a 
third of the husband’s payin on divorce 
by mutual consent does not necessarily 
control his power of alienation. His 
exact words are : 

fill San Shwo's c.isj w.vs not one of divorce. 
Tb« question w.is :i^ to tbe right of husbind 
t-j dUpjfio of hU payin during the xubsistenoe of 
the marriage. It was held th.it It w.is not shown 
tb.it a hushiiid has no pover to alionata his 
narPn. 'I'h it is n ot affec ted bv th o 

Cl«7-2 Ui| S. .1. 14. 

(3:4) IIU04-0G] ‘2 U. li. K. 10. ,, r o 

431) A- I. R. 1021 r.>owor Bunai 2 = 11 I-. o. K. 

52. 


1927 

rule of law which prescribes how payin is to be 
dealt with (wheu it still exists) at partition on 
divorce. 

This shows that the interest of the 
wife, at partition on divorce, in the 
husband's payin is contingent on its 
e.xistence as family property at divorce, 
The result is that when the husband has 
alienated his payin the wife loses her 
share in the specific property, though 
possibly in the final partition and baking 
of accounts, due allowance will be made 
for her interest in the payin alienated 
by her husband. 

I have thus tar, in dealing with the 
powers of alienation of the husband and 
wife and the existence of an attachable 
interest, dealt only with the alienation 
by either, of his or her interest in his or 
her own right, and the attachability of 
the individual interest of the husband or 
wife in execution of a decree obtained 
against him or her. How far one of the 
two can alienate the whole property 
including the interest of the other and 
how far a decree obtained against one 
only can be executed against the whole 
property are questions the answers to 
which are not based exclusively on the 
principles of Burmese Buddhist law. I 
shall deal with these questions when 
dealing with the relationship between a 
Burmese Buddhist couple as partners. 

The etlect of the case law seems to me 
to be that either party to a marriage 
can alienate his or her interest in all 
kinds of property during the subsistence 
of the marriage. It is undoubtedly 
correct that neither the husband nor the 
wife can under Buddhist law claim 
partition or separate possession of their 
property while the marriage subsists. 

I shall now consider whether the 
rulings which recognise such a power of 
alienation are consistent with the funda¬ 
mental conceptions of Bnddhist law or 
the basic conceptions of the idea of 
partnership property which is what the 
joint-property of the husband and wife 
actually is. One cannot expect from the 
Dhaminathit writers, in tho then state 
of legal knowledge, clear enunciations 
of legal principles particularly as they 
were borrowing their legal Ideas from an 
alien and archaic system of law and try¬ 
ing to adapt tho i)rinciplos of that system 
to their own social conditions. This 
much, however, is clear: that the 
Dhammathat writers did not consider the 
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■ownership of property by the husband 
And wife as anything peculiar or as 
something different from other forms of 
joint ownership. Thus in the passage of 
Manukye, Book VI, S. 43, cited in Ma 
Thu y. Ma Bu (2), the joint ownership 
of property by husband and wife is put 
in the same category as other forms of 
joint ownership and the broad principle 
is laid down that one of two joint owners 
cannot alienate joint property without 
the consent of the other joint owner. 
In the other passage. Book VIII, S. 3. 
the lordship of the husband over the wife 
is made the ground for upholding.the 
husband’s alienation of joint property, 
except when it is made for immoral 
purposes. I may here remark that the 
texts dealing with the lordship of the 
husband over the wife, many of which 
are collected in S. 251 of the Einwun 
Mingyi’s Digest are, as a glance through 
them shows, merely an echo of the rules 
of aichaic Hindu law in which the wife 
occupied the position of a chattel or 
slave. Considering the position of 
Burmese women at present and what it 
must have been in historic times and 
considering, moreover, that the equality 
of the sexes, as regards personal relation¬ 
ship and proprietary rights, runs like a 
thread through the Dham.mathats, a,nd 
is made the foundation of legal rules, it 
is inconceivable that even at the time 
when the earliest Dhammathats were 
composed the condition of Burmese 
society was such as to justify the use of 
the archaic conception of the servility 
of the wife, as a reason for creating 
special powers in favour of the husband. 
The Burmese text-writers in referring 
to the husband as the lord of the wife, 
probably meant nothing more than that 
the husband was the dominant partner 
and the active manager of the family 
affairs whose acts bound the wife. The 
passage in question (Book VIII, S. 3 of 
the Manukye) shows that the writer had 
some such idea, because the wife is 
merely _ debarred from challenging the 
alienation on the ground that she did 
not know of it, i. o., that she was not 
consulted in the matter. 

There are texts (e. g., Manukye, Book 
VIII, S. 3) which seem to countenance, 
or at all events contemplate the alie¬ 
nation by the husband of his share in 
«peci6c property and there are texts 
which show that in inherited lettetpwa 


aud in payin, the inheritor and owner of 
the payin have greater powers of control. 
It is, however, noteworthy, that there 
are few direct texts bearing on the 
husband’s or wife’s power of alienating 
his or her share in the various kinds of 
property during the subsistence of the 
marriage and the Courts, in the decided 
cases, base their conclusions on texts 
relating to powers of control over pro¬ 
perty or to stray references about certain 
property being separate property (an 
ambiguous word) and on the assumption 
that the power of alienation of the hus¬ 
band or wife is co-extensive with the 
interest he or she takes on a partition 
by mutual divorce. This latter is, in 
my opinion, an entirely fallacious 
assumption because it fails to take into 
account other fundamental conce]^tions 
of Burmese Buddhist law. To illustrate, 
it is in all the Dhammathats clearly 
implied that the husband and wife are 
jointly liable for the debts contracted 
during marriage and it is expressly pro¬ 
vided that at the time of partition eacli 
is to be made liable for half the debt-^. 
An unrestricted power of alienatiow of 
even the alienor’s own share in property 
is incompatible with this joint liability 
and it is hardly likely that the Dham- 
mathat writers would have countenanced 
such an easy way of avoiding the pay¬ 
ment of just debts and throwing the 
whole of the burden on the unalienabed 
portion of the property. 

In my opinion the rulings whicli Jay 
down that the husband or wife has an 
unrestricted right of alienation over 
property, hnapazon, inherited Jelletpvo. 
or piyin, are unsound. The extent of 
such power will now be considered. 

It has been held in very many cases 
that the relationship between a Burmese 
Buddhist husband and wife resemhle.s 
that of partners in a partnership. Tho 
husband and wife do not. it is true, enter 
into an actual partnership agroomot»t 
but they do, by the contractual act of 
marriage, create for themselves a status 
which carries with it the incidents of a 
partnership. These incidents, therefore, 
though not directly, are actually tiie 
creation of a contractual act and in this 
respect the position of a Burmese hus¬ 
band and wife is differeut from that of 
a co-parcener who by birth takes an 
interest in a joint Hindu family trading 
firm. The latter becomes a member ol 
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the firm by birth while the Burmese 
husband and wife by contract create a 
status for themselves and all the inci¬ 
dents of a partnership. In the case of a 
Hindu joint family trading firm the 
Indian High Courts have applied the 
ordinary rules of partnership except 
where the rules of Hindu law make such 
principles inapplicable. Thus it has 
been held that the death of a member 
of a Hindu joint family trading 
firm does not dissolve the firm. We 
shall not therefore be far wrong in 
similarly, applying the principles of 
partnership law to the relationship exist¬ 
ing between the husband and wife and 
to their proprietary rights except in 
those cases where the rules of Burmese 
Buddhist law make those principles in¬ 
applicable. In applying these rules the 
following points wilMiavo to be borne in 
mind : 

(a) The nature of the partnership : 
It will be noticed that the husband and 
wife are not only partners in the specific 
trade it any carried on by them but they 
are partners in every single transaction 
whether such transaction was entered 
into by the husband or the wife. Bach 
takes a share in the profits acquired by 
the other by virtue of any such transac¬ 
tion and acquires also an interest in 
property thereby acquired by him or her. 
It is essential to hear this point in mind 
in considering how far the debts con¬ 
tracted by one of the two will hind the 
other. 

(b) The partiiersJiip property: In 
my opinion all the property of the 
couple whether hnapazon, lettetpwa 
or paytn must necessarily be placed 
in the category of partnership pro¬ 
perly. Even in respect of payin pro¬ 
perty the Dhammathats provide that 
the profits derived from it should be 
considered lettetpwa so that the payin 
cannot be doomed to be absolutely at the 
disposal of that ])arby who brought it to 
Mie marriage so as to enable him or her 
to alionate that property without the 
consent of the other. 

Having shortly stated wbat.in my 
is the proper way to approach 
the subject, I shall now try to deduce 
]:iineiplos applicable in respect of 
Uio alienation of those proferties and 
the consequences of such alienation.^ It 

settled law that no partner can alien¬ 
ate even his own interest in any 


individual partnersbtp- property. This- 
follows from the liability of the whole 
of the partnership debts. Similarly, in 
the case of a Burmese- Buddhist couple- 
it is not open to either the husband or 
the wife to alienate bis or her own 
interest in any particular property. To 
allow him or her to do -so will be to 
throw the burden of the joint debts on 
to the party v/bo bas not disposed of his- 
interest. Though a partner cannot 
dispose of his interest in any particular- 
property be can dispose of bis whole 
interest in the partnership. Similarly, 
I would hold that either of a Burmese 
Buddhist couple can dispose of the wbola 
of his or her interest in the joint estate-.. 
Either of the partners, particularly the- 
managing partner, can dispose of any 
particular property for the purposes of 
the partnership, such as discharging a- 
partnership liability. Such an alien¬ 
ation will be binding on the other if it 
was within the scope of the alienor’s 
authority and was done in the ordinary 
course of business. It will be noticed- 
that, except in one solitary Dhammatbat 
of nob very high authority, the power of. 
oibher of the couple, in respect of his or 
her payin, is found among the rules laid 
down for partition on divorce. That 
rule provides that each takes bis or ber 
payin in the case of eindaunggyis. A 
dilTerenfc rule would apply in the case of 
nou-oindaunggyis. These rules, therefore, 
do nob show that, in the conception of 
the Burmese Buddhist writers, the 
alienability'of'payin property, was in any 
way difl'orent from the alienability of the- 
other kinds of property during the sub- 
sistonco of the marriage, i. e., during the 
continuance of the partnership. 

Kow I shall consider the consequences- 
of such an alienation. It is elementary- 
law that a purchase of a property from 
one of many joint owners takes that 
particular owner’s interest in the pro¬ 
perty and nothing more. He can stand 
in the slices of his alienor to the extent 
of enforcing an immediate partition of 
the property. If the partnership exis¬ 
ting between a Burmese Buddhist bus- 
band and wife be regarded as a partner¬ 
ship at will then the alienation of his or 
her whole interest in the joint estate 
will work as a dissolution and the aliened 
will be entitled to file a suit for an 
administration of the estate, and for tho 
taking of accounts, and a final partition. 
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and delivery of the alienor’s share to 
him. Thus, in my opinion, the alienee of 
iihe \7bole interest of a Burmese Buddhist 
husband or wife cannot file an ordinary 
partition suit, but will have to file a suit 
analogous to a suit for dissolution of 
•partnership and winding-up and, will 
get his share only after all the joint 
debts have been discharged after due 
Administration of the estate. The pur¬ 
chaser of a specific property from one of 
the couple will have to adopt the same 
procedure, and may, as a matter of equity, 
get the property purchased by him 
allotted to the share of his alienor. 

The real difficulty, however, lies in the 
iact that the partnership existing bet¬ 
ween a Burmese Buddhist husband and 
•wife is dissolved only by death or divorce. 
It may therefore be argued that this 
ipartnership is not in the nature of 
.partnership-at-will, but in the nature of 
a partnership for a fixed term, or a 
partnership which could be dissolved 
only on the happening of a certain event. 
In my opinion, however, these difficul- 
•ties can be avoided by holding, as I 
iihink it ought to be held, that the 
relationship between a Burmese Bud¬ 
dhist aouple is analogous to a partner¬ 
ship at will though, if either oi the 
•couple want to dissolve that partnership, 
they could do so only by divorce. The 
reason is that unless a divorce takes 
place, the incidents attaching to their 
status must necessarily continue and 
they must bo deemed to continue as 
partners even if they do dissolve the 
partnership at any particular moment. 
When, however, the interest of one of 
the couple is alienated the alienor takes 
that interest free from such limitation 
and he can at once get that interest 
ascertained in suitable proceedings with¬ 
out waiting for divorce or the death of 
one of the parties. The alienee of -the 
interest of either the Burmese Buddhist 
husband or wife will bake that interest 
as on date of the alienation. Any pro¬ 
perty acquired subsequently will nob be 
claimable by him, though he may well 
be bound by all debts contracted till the 
date of suit. The remarks 1 have given 
above will also indicate what can be 
attached. A person who has obtained 
a decree personally against only one of 
the couple can proceed against bis or 
her share by^following the procedure laid 
down in O. 21, R. 49, sub-R. 2, Civil P. C. 


He cannot attach any particular pro¬ 
perty even the “payin’’ property, of his 
judgment-debtor. I have thus indicated 
in a general way how far the principles 
of partnership law are to be applied to • 
the case before us. They are merely in¬ 
dications of how the law has to be applied 
and ai’e obviously not exhaustive of the 
subject. 

1 have applied these principles as 
being necessarily applicable to the 
partnerships and the alienation of the 
partnership property, but, even if there 
be any doubt in the matter, these princi¬ 
ples will have to be applied as a matter 
of equity. 

I shall make a few remarks, though 
the point does not directly arise, as to 
the principles which will apply in the 
case of debts contracted by one of a Bur- 
man Buddhist couple. These principles 
are deducible from the principles of 
partnership law and from the rules of 
equity, which have been applied to cases 
under Hindu law and are equally appli¬ 
cable 'to cases under Burmese Bud¬ 
dhist law : 

(i; Primarily all debts, whether con¬ 
tracted by the husband<or the wife, will 
be deemed to be joint debts, since each 
party represents, and is capable of 
representing, the partnership. If the 
debts had been contracted for the family 
business, or for family purposes or for the 
benefit of the family, it will be binding 
on both. If it had been contracted for 
immoral or illegal purposes, or for pur¬ 
poses which are clearly not family 
purposes, it will be binding only on the 
person who contracted the debts and nob 
on the other. 

(ii) The creditor will be entitled to 
rely on this presumption, and it will be 
for the person challenging the del)t to 
show that the debt is not one which is 
binding on him or her. There is, how¬ 
ever, a ditVerenco between the debts 
contracted by a party who is the active 
manager of the business and the debts 
contracted by a party whojis only a dor¬ 
mant partner. In the former case, the 
presumption that the debt was contrac¬ 
ted for the purposes of the partnership 
or the family is very strong,* and the 
lender will bo entitled to assume that 
the loan is contracted for such a purpose, 
and there is no obligation on him to see 
to the application of the money, but the 
person challenging the debt will have 
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not only to show that money represen¬ 
ting the debt was borrowed for purposes 
not binding on the partnership or the 
family, but that the lender had actual 
knowledge that the debt was contracted 
for. and applied to, purposes not so 
binding. In the case, however, of a debt 
contracted by one who is not the active 
manager of the business, though there is 
a primary presumption that the debt is a 
joint debt, it will be open to the party 
challenging it to prove that it was’not, 
as a matter of fact, applied for purposes 
binding on the partnership or.the family. 
The moment it is shown that it was not 
90 applied it cannot bind the party chal¬ 
lenging it. The lender cannot assume 
that it was borrowed for the purpose of 
the partnership or the family, and on 
actual proof that the debt was not for 
such purposes the party who did nob 
contract the debt will be free from lia¬ 
bility irrespective of the knowledge of the 
lender and irrespective of the fact that 
the lender bona tide believed that he was 
advancing the money for purposes bind¬ 
ing on the family. This is the result of 
the authority of the manager and his 
power to bind, by his act, the partnership, 
It is common knowledge, however, that, 
in the majority of cases, both the hus¬ 
band and wife are joint managers of the 
family business and bhe’family atfairs. 
In such cases the debts contracted by 
either would bo juclgod by the principles 
applicable as if ho or she wore the sole 
manager. 

I shall now deal with the question 
how far a decree obtained against the 
husband or the wife is binding on the 
other. It has l)oon liold in many cases 
by tlio late (Jhief Court of Lower Burma, 
two of which only I shall mention, viz., 
Ma Sei>i V. Muthuk^ruppan (21), and Ma 
Nyicii V. Teixeira (20), that even in cases 
where the debt in respect of whicl^ a 
decree has boon obtained may be binding 
on l)otli the liusband and -iwife, the do- 
cioo itself will not be so binding unless 
the )>orson whoso interest it is sought to 
bind has boon made a ))arty bo blie suit. 
Tlio-e ca'-es do not do[)ond upon any 
peculiarity of Burineso Buddhist law, bub 
are Ijased on the principle that no person 
can bo bound by a decree unless ho has been 
a party to the suit and to the adjudication 
which resulted in the decree. This, of 
coiii'O. is a i)erfocfc/y sound, legal prinoi- 
ido. and those ruling-S, in my opinion, are 
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wrong only because they fail to consider 
that there may be cases where a person 
has been in effect a party to the suit and 
properly and efliciently represented 
therein, though his name was not on the 
record as a party. Sir Daniel Twomey, 
in his judgment in Ma Seins case, did 
realize that a decree may be binding on 
the wife though she was nob a party to 
the suit in the literal sense, but he erred 
in thinking that she could be deemed to 
have been a party only if her husband 
had been sued in the capacity of repre¬ 
sentative of his wife and not in bis own 
personal capacity, whereas what had to be 
seen was whether the husband though 
sued in his own name, was intended to 
be sued as representing the partnership of 
which he and bis wife were the partners. 
In this matter, at all events, we can, as a- 
Court of equity, adopt and apply the 
principles of Partnership Law to the 
partnership formed by the husband and 
wife as their Lordships of the Privy 
Council did in a Hindu Law case, 
Deendayal Lai v. Jugdeep Narain (35). 

To ascertain whether a decree ob¬ 
tained against the husband alone is also 
binding on the wife’s share we have to 
apply the general principles of Jaw and 
equity. In order that a decree obtained 
by the husband may be binding on the 
wife the husband at the ‘time the debt 
was contracted or the liability incurred 
must have been an active manager of 
the family business and the family 
atfairs, i. e., he must have been the 
accredited representative of the family 
partnership. The manager of the family 
who as an accredited representative of 
the family contracted debts, incurred 
liabilities or dealt with the property 
of the family as such representative, 
must iu the suit also be held to have 
been such a representative so that the 
other partner or member of the family 
though nob a party to the suit in her 
individual name was in effect a party 
having been effectively represented by 
the manager : See the Privy Coun¬ 
cil decision of Sheo Shayikar v. Jaddo 
Kumvar (30). Whether the partner¬ 
ship is or is not effectively ropresontod 
in the suit through its representative 
depends on many considerations. Por 

(35) Cl87Gj 3 Oal. 198=4 I, A. ■247=3 Sa^- 
730=3 Suthor 4C8=l C. L. R. 49 (P. C.). 
(3G) A. I. R. 1014 P. 0. I3G=3G All. 333=41 
1. A. 21G (P. 0.). 
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this result to ensue, however, the pro* 
oeedings must show that the husband 
was intended to be sued as the repre* 
Bsntatiye of the family partnership. If 
it is clear from the pleadings that he 
was intended to be sued solely in his 
personal capacity then no inference can 
be drawn that he represented the family 
or the partnership. The fact, however, 
that he is sued in his own name is no 
indication that he is not sued in his 
capacity as the manager of the partner- 
ship. The question is a matter of con* 
struotion and of intention. The prin* 
oiple is as follows: A decree passed 
against a husband who was the manager 
of the partnership consisting of himself 
and his wife will be binding on the wife 
though she was not a party to the suit 
if the husband in fact represented the 
partnership and contracted the debt or 
incurred the liability within the scope 
of his authority and for the purposes 
of the partnership, and if it is inferable 
from the pleadings that though he is 
sued by name he is sued as such repre¬ 
sentative. In arriving at a conclusion 
on this point the character of the debt 
and intention of the parties will be 
material circumstances. In such cases 
there is elso a distinction between a 
mortgage and simple money decree. 
Where a mortgage is executed by the 
manager for necessary purposes and the 
mortgage as such is binding on the 
partnership the decree obtained on the 
mortgage against the manager though 
in tlie manager’s name will be deemed 
to have been obtained in respect of the 
whole interest affected by the mortgage, 
i. o., against him as representing the 
partnership. This is undoubtedly a 
rebuttable presumiition, but in the case 
of a money decree no such presumption 
aM’ises and the decree-holder will have 
to establish the facts necessary to en¬ 
able him to bind the wife’s share. It 
is hardly necessary to say that it is 
always open to the Burmese Buddhist 
^ife who was not a party to the suit to 
show either in execution proceedings or 
by separate suit that the debt in respect 
of wbich the decree was obtained was 
not binding on her or that her husband 
did not properly and effectively repre¬ 
sent her and her interests in the suit. 

The decree referred to in the first and 
second questions under reference is 
apparently a personal decree against 


Rangoon 231 

the husband and the. answers are based 
on that assumption. 

For the reasons given above my 
answers to the question referred are the 
same as that of my brother Maung Ba. 

Heald, J .—I have had the advantage 
of reading the judgments of the Chief 
Justice and of the other Judges of this 
Bench, and the propositions which I 
deduce from them and which we all 
seem to accept are as follows : 

(a) In respect of the property of the 
marriage whether that property be the 
payin property of either party or let- 
tetpwa property of the marriage, a 
Burmese Buddhist husband and wife are 
partners, and all the property of the 
marriage, whether payin or lettetpwa, 
is partnership property. 

(b) In Burmese Buddhist Law the 
partnership between husband and wife 
is dissolved only by death or divorce, 
and neither partner is entitled to sepa¬ 
rate possession of any share of the 
partnership property or of the profits 
of the partnership until the partnership 
is dissolved by the death of* one partner 
or by divorce. 

(c) Either husband or wife or bothl 
may represent the partnership in deal-’ 
ing with third persons. 

(d) There is a presumption that debts 
contracted by either partner bind the 
partnership and are recoverable out ofi 
the partnership property. 

(e) There is a presumption that a suit, 
brought against either of the partners' 
is a suit against the partnership, and 
that in such a suit a partner who is not 
joined as a party to the suit is repre¬ 
sented by the partner who is joined as 
a party. 

(f) A decree against either partner 
can ordinarily be executed against any 
partnership property. 

These findings are I think a sufficient 
basis for the following answers to the 
questions referred, so far as the present 
case is concerned : 

(1) Where property, which was payin 
property brought by a Burmese Buddhist 
husband to the marriage, is during the 
subsistence of the marriage sold in 
execution of a decree against him for 
a debt incurred by him in a business 
carried on by him while he was living 
with the wife, no question of the sepa¬ 
rate interests or shares of husband and 
wife in such property ordinarily arises 
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jbecause payin property is property of 
:bhe marriage and the whole of the pro- 
jperty of the marriage is ordinarily 
available for the satisfaction of debts 
incurred by either husband or wife. 

(2) Where the property is jointly 
acquired lettetpwa property, no such 
question ordinarily arises for a similar 
reason. 

(3) A decree against a Burmese Bud* 
dhist husband (or wife) can ordinarily 
be executed against the property of the 
marriage, whether payin or lettetpwa, 
to the extent of so much of property as 
is necessary to satisfy the decree. 

These answers are, however, neither 
direct nor complete answers to the 
questions referred. They are not direct 
answers because the first two questions 
contemplated a case where it was only 
the interest or supposed interest of the 
husband in payin or lettetpwa property 
which had been sold in execution, and 
not the property as a whole. So far as 
this defect in the answers is concerned 
1 think that it may be left to the 
Bench svhich will decide the appeal to 
^pply to the facts of the particular case 
the general rules which we have laid 
down. Those general rules are not com* 
plete answers to the questions referred 
because it has been necessary to use the 
word “ ordinarily ” in all of them. 
Cases may possibly arise in which it 
may be held that the debt is not a 
partnership debt. Such cases will pro¬ 
bably be few since it seems clear that 
under Burmese Buddhist law a husband 
and wife are partners in practically all 
the a^bivUies of their married life, bub 
if they sho ild arise they will, I think, 
fall outside the scope of the rules as 
I have stated them. Since the debt 
will not bo a partnership debt it will 
nob be rojov'orable out of the partnership 
• property, bub would ordinarily bo re¬ 
coverable out of the separate property 
of bho partner who incurred it. But, 
in my order of reference I suggested that 
the provisions of Burmese Buddhist Law 
which contomplate tlio separate owner¬ 
ship of proi)erty by a husband and wife 
during tlie subsisbonoo of the marriage 
refer to kinds of property which no 
longer exist. If that view is correct, 
tlien it would appear tliat there is now 
no provision in Burmese Buddliist Law 
for the separate ownership of property 
by cither liusband or wife, and that all 


property held by them or by either of 
them is property of the marriage. It 
would seem to follow that there is no 
property out of which a debt due by 
the husband or wife personally and not 
as a partner can bn satisfied during the 
subsistence of the marriage. 

My brother Chari meets that difii- 
culty by suggesting that the provisions 
of O. 21, R, 49, might be applied in 
such a case, but there are obvious difii* 
Gulties in applying those provisions to 
a partnership in which the profits are 
DOC parcible until the dissolution of 
the partnership and in which the part¬ 
nership can be dissolved only by death 
or divorce. It seems probable, therefore, 
that the difficulty will have to be met 
in some other way, possibly by the re¬ 
cognition of a right to separate owner¬ 
ship of property by husband or wife, and 
it is to be hoped that some solution 
will be found in the new Code of 
Burmese Buddhist Law which is now 
being prepared. 

So far as the present case is concerned 
I think that the answers .which we 
have given to the questions referred will 
be sufBcient for the decision of the 
appeal and that, therefore, it is unneces¬ 
sary for us to consider what view should 
be taken in a case which falls outside 
the scope of those answers, or in a case 
where there is more than one wife. 

I note that I agree that the rulings 
of the Chief Court in the case of yici 
Uyun V. Teixeira (2G) and of this Court 
in the case of 0. T. P, V. Chetty Firm 
V. Tha Hlaing (28), in so far as they 
express views which are not in accord¬ 
ance svith the propositions wliich we 
have stated or the rules which we have 
laid down must be regarded as being 
overruled by the decision of this 
Bench. 

Doyle, J.—I agree with the views of 
the other members of tlie curia as 
summed up by my brother tleald. I 
cannot go so far in analogy as ray 
brother Ohari, Burmoso custom has 
invested the relationship of husband 
and wife in respect of their joint pro¬ 
perty with the principal incidents of 
a partnership, but that partnership is 
not complete in the sense of S. 239, 
Contract Act. The agreement from 
which a marriage results is not prima¬ 
rily concerned with property : marriage 
imposes on the husband and wife liabi- 
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lities established by custom in regard to 
iiheir-property out of which they cannot 
contract themselves by agreement at 
the time of their marriage.. The intro* 
dnotion of the remedy prescribed by 
0. 21,R. 49, would be a negation of the 
principle on which our general conclu¬ 
sions are based that joint property is 
indivisible during marriage, its applica¬ 
tion would be difficult and would fre¬ 
quently involve the party, whose share 
was not sold, in great hardship and 
unnecessary litigation; it would pro¬ 
bably allow a spendthrift husband by a 
bogus alienation of a small part of his 
payin to realize his share of the joint 
property ; finally it would act inequit¬ 
ably by lowering the value of the share 
of the partner whose share was not 
sold up. 

Q.B. Reference answered. 
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^ Evidence Act, S. 10—Mortgage deed —fixt- 
cutlon admitted—Deed not duly attested — 
Mortgage is invalid—Transfer of Property Act, 
S. 59 [P 234 C 1] 

Admission by the executant of execution is not 
sufficient to validate a mortgage ‘deed which 
has not b^en duly attested,as required : A. I, R. 
1924 Rang. 139. ExpL ; A. I. R. 1925, P.C., 203, 
Rel. on. [P 234 C 1] 

Ba Han —for Appellant. 

Tun Aung —for Respondent. 

Carr, J . —On the I9bh September 
1924, the respondent filed this suit on 
a mortgage deed executed on the 10th 
March 1919, by the defendants-appel- 
lants. The defendants admitted execu¬ 
tion of the deed and raised certain 
contentions with which we are not now 
concerned. But in para. 2 (c) of their 

written statement they also said : 

The deed produced by the plaiotifl, not having 
been executed according to law. should uob be 
admitted in evidence. 

The mortgage deed itself was attested 
by only one witness and so did not com* 


ply with the provisions of S. 59 of tlie 
Transfer of Property Act, which has 
been in force in Upper Burma since the 
year 1924. 

Certain issues of fact were framed 
and tried, and on these the Township 
Judge found in favour of the plaintiff. 
Then it appears, during the final argu¬ 
ment, the pleader for the defendant 
contended that the deed was invalid as 
a mortgage for want of due attestation. 
On this the Township Judge framed the 
curiously general^ssue : “Is the plaintiff 
entitled to get a decree as prayed for in 
the plaint ?” After a short adjournment 
he heard arguments on this issue and 
finally dismissed the suit on the ground 
that the deed was invalid as a mortgage. 

On appeal to the District Court the 
decision was reversed and the plaintiff 
obtained a decree. The District Judge 
said : 

It appears to me that the learued Judge has 
overlooked the fact that the mortgage deed iu 
question has been admitted by the only two 
defendants who remained joined, and thus the 
document does not need proof, lu such a case 
the question of imperfect attestation docs not 
arise. 

The defendants appealed to this Court 
in Civil Second Appeal No. 514 of 1926. 
Curiously enough they did not in their 
grounds of appeal raise the question of 
the invalidity of the mortgage. But this 
question was clearly argued, and the 
learned Judge agreed on it with the 

Judge of the District Court. He said : 

Except on the question of the otTect of in* 
adequate attestation of the mortgage deed iu 
suit the lower Courts came to conourrout find* 
ings of fact in favour of the respoadoni*plain* 
tiff Mg. Min Din, 0*i the question of o.ttcstation 
the lower appellate Court was clearly right : 
see the case of Aung Rhi v. Ma Aunn Krtoa 
Pru (1). 

The defendants then applied under 
S. 13 of the Letters Patent of this Court 
for a certificate that the case was a lit 
one for appeal. The learned Judge gran¬ 
ted a certificate and this appeal results. 

Substantially the only ground taken 
is that the mortgage deed wan not 
attested as required by S. 59 of 
the Transfer of Property Act aud was 
therefore invalid as a mortgage. 

Appellants rely on the case of Hira 
Bihi V. Ram Hari Ball (2), which is a 
very recent decision of the Privy Council. 
In that case the mortgagor had admitted 

(1) A. I. R. 1924 Rang. 139=1 Ran^SS?! 

(2) A. I. R. 1925 P. C. 203-^5 Patnai 58—32 
I. 0. 362 (P. C.). 
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execution of the mortgage, but denied its 
validity. On the evidence it was shown 
that, although the deed purported to be 
attested by two witnesses, those witnesses 
were not present when she signed it 
and did not see her sign. It was held 
by both, the High Court of Patna and 
by the Privy Council, that this was not 
due attestation of deed as required by 
Section 59 of the Transfer of Property 
Act. This, it may be noted, is well-settled 
law under numerous decisions, but the 
law has been somewhat modified by Act 
27 of 192G. 

The High Court held, however, follow¬ 
ing previous decisions, that the deed 
was good as against the mortgagor be¬ 
cause she had admitted having signed it. 
This decision is published in Hira Bibi 
V. Ra7mlha>t Pal (3), though the name 
of the defendant, as there given, is some¬ 
what ditVerent. It was one of the deci¬ 
sions relied upon in Aung Rhi's case (1). 

Tlie Privy Council reversed this deci¬ 
sion. Their Lordships held 

Tb.it S. 70 of the Indian Evidence Act’ 1872, 
applies only to a document which is duly 
attested, and that as the mortgage deed was not 
attested vvitbiu the meaning of S. 59 of the 
Transfer of Property Act, 1882, it was invalid as 
.against her (the mortgagor) in spite of her 
admission. 

That decision is suflicienfc to conclude 
the present case and to show that the 
judgments of the District Court and of 
this Court were wrong and must be 
reversed. 

Hero it may be noted that Aung Rhi’s 
case (1), is not really an authority for the 
decision under appeal. What was held 
in that case was that 

where the executiiit of an instrument admits 
its execution it is nob necessary to prove duo 
of the sa-ne. 

That is a very dill'erent thing from 
the ])ropo?ition that admission by the 
jexecutant of execution is sufticient to 
validate a mortgage deed which has nob 
been duly attested as required by S. 59 
;of the Transfer of Property Act, which 
is in oH’oct tlie proposition ui>b 0 ld in the 
'jiidgmoot funder appeal. It may be 
added that the ruling in Aung Rhi’s 
ca'G (1), was obiter, 'since the judgment 
shown that the learned .Judge had found 
that the deed in question had in fact 
Ixjen duly attested. 

Wc allow this aj^peal, sot aside '■he 
judgments and decrees of the District 
Court and of this Court, and restore the 

(:i) A, 1. R. VJ22 70=0 Pat. L.. J 4G5. 


judgment and decree mf the Township 
Court- The respondent will also pay the 
costs of the appellants in all tbree^ 
appeals. 

D.D. Appeal allowed. 
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Mya Ba, J. 

Sit Chaiik and others —Appellants. 

V. 

Manu Miah Chotvdury and another— 
Respondents. 

Second Appeal No. 126 of 1926, De¬ 
cided on 26th April 1927, from the de¬ 
cision of the Dist. J., Myaungmyai in 
Civil Appeal No. 95 of 1924. 

(a) Part ‘performance—Doctrine applies even 
as between vendee and third person. 

The application of the doctrine of part per* 
iormauce Is not limited to the cases directly 
botweou the purohasei and the vendor. \Vher» 
the purchaser of laud has paid the considera* 
tion and got possession of the laud by virtue of 
the sale, then, even though no registered deed of 
sale is eicecuted, a purchaser of the land, in 
execution of a decree against the vendor, gets no 
interest in the land. [P 235 0 2] 

(6) Specific Belief Act, S. 0—Suit for posses¬ 
sion against trespasser, based on possessory title 
^an be brought apart from S. 9. 

Lawful possession of land is sufficient evidence 
of right as owner against a person who has no 
title. A suit for recovery of possession of State- 
waste laud, based on a possessory title, acquired 
by occupation and clearing will lie as against a 
trespasser, independently of S. 9 of the Speoifl® 
Relief Act: .4. I. R. 1923 Ranp. 54 and 20 Caf. 
634. Foil. ; 3 (7. R, R. 125, Diss. [P 236.0.11 

Robertson —for Appellant. 

U 2e Ya —for Respondent. 

Judgment. —The land in dispute is 
holding No. 28 of 1920-21, situate iu 
Polaung Kwin, Labubta Township, mea¬ 
suring about 8'89, acres as shown on the 
map, Ex. C. In the year 1923-24 this 
land was split into holdings, No. 33 
A, and 33 B, measuring 2*56 and 0 33 
acres respectively. The entire piece of 
land consists of : (1) holding No, 30 A of 
1923-24 ; (2) the eastern portion of about 
'50 acre of holding No. 33 B and' (3) tho 
intervening strip of land forming the 
rest of holding No. 33 B and measuring 
about 5'83 acres. Both the Courts 
belosv found that the plaintiff-appellan 
was the true ownei of holding No. 3 
A, as to which there is now no disputfl^ 
The question for consideration is wbe* 
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tber the plainbiff is entitled to a decree 
for declaration of his title to holding 
No. 33 B, and for eviction of the 2nd 
defendant'respondent therefrom. The 
Courts below have dismissed the plain¬ 
tiff's suit in respect of this holding for 
reasons which will hereinafter appear. 

As to the portion at the eastern 
extremity measuring about, *50 acres the 
plaintiff claimed that he had acquired 
this land by virtue of his purchase there¬ 
of for Ks. 230 from Maung Tha Gyaw 
(I.P. W.) about eight or nine years before 
the suit, and bad delivery of possession 
thereof made to him by Maung Tha 
Gyaw at the time. This transfer, how¬ 
ever was not made by means of a 
registered instrument. Tha Court below, 
without coming to a definite finding as 
to whether the alleged transaction did 
in fact take place or not, held that the 
doctrine of part performance laid down 
in the cases of Karamath Khan v. S. P. 
L. Latchmi Achi ,(l) and Maung Myat 
Tha Zan v. Ma Dan (2) could not be 
taken advantage of by tha plaintiff by 
reason of the fact that the party against 
whom this doctrine was to be pleaded 
was nob the vendor. It may here be 
mentioned that the case of the defence 
nob only as regards this portion of '50 
of an acre, but also as regards the whole 
area in suit, was that the land, together 
with other lands, was sold at a Court 
auction in execution of a decree held by 
the Ist defendant against Maung Tha 
Gyaw on 28-2-21, when the decree 
holder, the first defendant, became the 
purchaser, and that subsequently the 
first defendant sold the lands, he thus 
bought, to 2nd defendant by a regis¬ 
tered instrument (5ated-8-i0-21, 

1 am unable to agree with the opinions 
of the Courts below that the doctrine of 
part performance was of no avail to the 
plaintiff'. Exhibit F clearly show.s 
that this portion, measuring alioub. '50 
of an acre was mortgaged by Maung Tha 
Gyaw to the plaintiff for Rs, 100, with 
interest at Es. 2-8-0 per cent per 
month on 11-7-15. The plaintiff stated 
that in the following year Mg. 
Tha Gyaw could neither redeem nor 
pay the interest, and that, therefore, 
made over the land outright to him for 

(1) [1920] 10 L. B. R. 241=61 I. C. 675=13 

Bur. L. T. 119 (P. B.) 

(2) A. I. R, 1924 Rang. 214=2 R\og. 235 
(P. B). 
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Rs. 230 by delivery of the land. Mg. 
Tha Gyaw and Mg. Saing (P. W 3.) sup¬ 
port the plaintiff's story, and the maps 
and the tax tickets showing that the 
whole area was assessed in the name of 
the plaintiff since 1918-19 also support 
the plaintiff’s story that he received 
possession of this land. In these circum¬ 
stances it must be held that the plaintiff 
has successfully proved that the land 
was sold to him for Rs. 230 and that 
though the sale was not effected by 
means of a registered instrument and 
therefore, was nob a legally completed 
sale he obtained possession of the land 
by virtue of the transaction. 

Under the authorities of Karamath 
Khan's case (1) and Mg. Myat Tha Zans 
case (2) it is clear that the plaintiff 
would be able to resist successfully any 
attempt on the part of Mg. Tha Gyaw 
to deprive him of the possession which 
he had acquired as aforesaid. After bho 
transfer Mg. Tha Gyaw had no beneficial 
interest in the land in question. All 
that he had at most was the bare legal 
title which he was bound to convey on 
demand to the plaintiff' according to 
S. 55 (d) of the Transfer of Property Act. 
From this it follows that at time of the 
attachment by the first defendant in 
execution of his decree against Mg. Tha 
Gyaw. the latter had no l)eneticial in¬ 
terest in the land which could have been 
conveyed to the purchaser at the sale in 
execution. For these reasons the at¬ 
tachment in execution of the decree 
against the vendor Maung Tha Gyaw 
is ineffectual as against the i)urchaser 
(the plaintiff') who had entered into pos¬ 
session of the land and paid the purchase 
X)rice. though a registered deed of con¬ 
veyance bad not been executed. In the 
result the doctrine of part performance 
is as applicable to the case as to cases 
directly between the purchaser and the 
vendor. 

As regards the remaining portion of 
holding No. 33 B, the plaintiff's case 
was that after acquiring the portion at 
the eastern extremity he acquired the 
intervening space between it and holding 
No. 33 A, by cutting and clearing the 
land of i^riroe jungle, and that he had it 
cultivated with dhani. His case was at 
the time of the second defendant's entry 
upon the land it was in his occupation. 
He alleged that he was dispossessed by 
Che 2nd defendant early in 1921. The- 
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second defendant avers that shortly 
after his acquisition by purchase from 
the 1st defendant in 1921, he entered 
upon the land. The real question for 
determination is whether the plaintiff 
was possessed of this portion of the land 
at the time of the 2ud defendant’s entry 
thereon. If the plaintiff was legally in 
possession of it and the 2nd defendant 
entered on the same, except by eviction 
of the plaintiff in due course of law, the 
plaintiff would be able to succeed unless 
the defendant can show better title to 
the land. In favour of the plaintiff’s 
assertion of being in legal possession of 
the land there are the entries in Revenue 
Register No. 1 (Ex, B) showing the as¬ 
sessment of the land in the plaintiff’s 
name since 1919-20. This is supported 
by the maps (Ex. C & D), and the tax 
tickets (Ex. J 2 to J 6) show that the 
entire piece of land in suit was in plain¬ 
tiff’s possession from 1918-19 to 1922-23. 
The lower Courts following the ruling in 
Nga Tha Zan v. Stindar Sinfjh (3) held 
that mere proof of previous possession 
not being proof of ownership and the 
suit not being one instituted under S. 9 
of the Specific Relief Act, the plaintiff 
could not recover possession based on 
mere possessory title which was not 
shown to have been for at least 12 years 
before the suit. With due respect I find 
myself unable to agree with the view of 
the learned Judicial Commissioner who 
laid down that ruling. The case of Nisx 
Chand Oaita v. Kanchiram Bagani (4), 
relied on by him has been dissented from 
in the case of Ma Saw v. Maung Shew 
Oaji (5), wherein it is laid down that a 
suit for recovery of possession of State 
land based on a possessory title acquired 
by occupation and clearing will lie as 
against a trespasser independently of 
S. U of tlie Specific Relief .4cb. Thus it 
appears to me that lawful possession of 
land is sufficient evidence of right as 
,owner against the person who has no 
title ; see Ismail Ariff v. Mahomed Ghous 
(G). There does not appear to have been 
anything to warrant the view that in 
a suit based on possessory title the 
plaintiff must fail unless he can prove 
12 years’ possession, except in cases 

(:3) [1018] 3 U. B. R 125=50 I. C. 575. 

fl] [1890] 20 Cal. 579=3 C. W. N. 568. 

(nj A. I. R. 1923 Riiiic. 54=11 L. B. R. 415. 

(C) [1893] 20 Cal 834=20 I. A. U9=G Sar. 305 
(P. C.]. 
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brought under S. 9 of the Specific Relief 
Act. By purchase at the Court sale the 
defendants acquired no title whatsoever 
on any portion of the disputed area. 
The area intervening between the por¬ 
tion at the eastern extremity and hold¬ 
ing No. 33, A, was nob the property of 
Mg. Tha Gyaw, either at the time of at¬ 
tachment or at the time of the Court 
sale. Hence no title was acquired to 
that portion by either the Ist or the 
2Dd defendant. Their entry, there¬ 
fore, was wrong as against the plaintiff 
who had legal title to possession thereof. 
In my opinion the lower Courts wore 
wrong in dismissing the plaintiff's suit 
as regards holding No. 33 B, and the 
plaintiff is entitled to this holding as 
shown on the map. (Exhibit E). 

In tha result I set aside the judgments 
and decrees of the Courts below, and 
grant a decree in favour of the plaintiff 
in re3p3ct of the whole area in suit with 
costs. 

4 

G.B. Appeal allowed. 
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Heald and Cunlifpe, JJ. 

Mawig Po Sein and another —Appel¬ 
lants. 

v. 

Maang Shwe Hpaw —Respondent. 

First Appeal No. 108 of 1926, Decided 
on I6fch March 1927, from the decision 
of the Dist. J., Myaungmya, in Civil Suit 
No. 38 of 1925. 

Lower Burma Laud and Revenue Act 11876) 

S. 19 —Rules Local Qouernnient, Ch. 0, R, 62 
(1 )—Person ejected from State waste land has t\o 
right to sue In civil Court for declaration of 
title. 

-A per'On who bis boon ejected from State 
waste laud by a UsveQUO Officer uoder R. 52’ 
his no title to the land so as to base a cl.iim in 
a civil Court. [P. 237, C. 2j 

Mating Bn —for Appellants. 

Mating Ba Tkein (1)—for Respondent*. 

Heald, J.—Appellants' plaint stated 
tliat they entered on certain State 
waste lands which ’were available for 
cultivation and cleared them for purposes 
of cultivation in the season 1920-21 : that 
at the end of that season they fouud that 
the lands which they had cleared had 
been entered in -the official maps and 
assessed to revenue in the name of the 
Isb respondent ; that they applied to the 
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Deputy Oommissioner and got the 
assessment in the 1st respondent's name 
cancelled ; that in the season 1921-22, 
they completed the clearing of the land 
employing all the respondents, except 
the first, as their coolies ; that in the 
season 1923-24 the lands which they 
had cleared were assessed in the names 
of the respondents whom they had em* 
ployed to clear them ; that they there¬ 
upon purchased the interest or supposed 
interests of those respondents in those 
lands ; that they worked in the season 
1924-25 : that during that season the 1st 
respondent in collusion with the other 
respondents, got the lands entered in the 
maps and. assessed to revenue in his 
name ; and that, being in possession of 
the lands, they were entitled to a de¬ 
claration that they were owners. 

This plaint omits the one material 
fact which was sufficient for the disposal 
of the suit, namely that the dispute had 
been decided against them by the Assis¬ 
tant Settlement Officer, and that he had 
served them with notices of ejectment 
from the lands. 

Section 19 of the Lower Burma Land 
and Kevenue Act says that the Local 
Government may make rules to regulate 
the temporary occupation of State waste 
lands and may empower any Bevenue 
Officer to eject any person occupying or 
continuing to occupy such land in con¬ 
travention of such rules. The rules 
framed under that section, which have 
the force of law, are those contained in 
Chap. 9 of the Buies. Those rules say 
that persons entering for purposes of 
cultivation on State waste land which is 
available for cultivation shall be liable 
to eviction so long as they have not ob¬ 
tained the status of landholder, that is 
in effect until they have been in posses¬ 
sion continuously for 12 years, having 
during that period, regularly paid the 
revenue thereon. Rule 52 (1) of the 
Rules says that any person occupying 
any available land for any purpose except 
under a license may be served by any 
Bevenue Officer empowered under S. 19 
of the Act with a notice of ejectment. 
Under the Local Government’s Revenue 
Department Notification No. 72, dated 
the 9bh of November 1908, as now in 
force. Assistant Settlement Officers are 
Bevenue Officers empowered under S. 19, 
and therefore have power to serve notice 
of ejectment under R. 52. Under R. 136 


of the Act an appeal lies from an order 
of an Assistant Settlement Officer to the 
Settlement Officer, and to the Commis¬ 
sioner from an order of the Settlement 
Officer. Under R. 137 the orders of the 
Commissioner are subject to revision by 
the Financial Commissioner but are 
otherwise final. 

Appellants have admittedly been 
served by the Assistant Settlement Officer 
with notices of ejectment from the lands 
in respect of which they claim title in 
this srit. They have nob appealed 
against the Assistant Settlement Officer’s 
orders and those orders finally put an 
and to any right which they may have 
had in the lands, it is clear therefore 
that they have no title and their suit 
was rightly dismissed. 

We note for the information of the 
lower Court that the question was one 
not of the jurisdiction of the civil 
Court, bub of the title or rights of the 
plaintiff and that the proper reason for 
the decision against the plaintiffs’ claim 
was nob that the civil Gourb has no 
jurisdiction, but that under the revenue 
law the plaintiffs had no rights on which 
their suit in the civil Court could be 
based. 

The appeal is dismissed with costs. 
Advocate’s fee to be five gold mohurs. 

G.n. Appeal dismissed. 
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Maun’g Ba, J. 

M(i. Ko Lxy and others —Appellants, 

V. 

Mating Nyo and others —Respondents. 

Special Appeal No. 676 of 1926, De¬ 
cided on 7th April 1927, from the Disb. 
J., Pyinmana, in Civil Appeal No. 95 
of 1926. 

(a) Civil P. C., 0. 2, H. 2 (3 )—Permission mat/ 
be implied. 

The plaiotiR's ia the first suit claitued two 
reliefs: (1) oancellatiou of a sale deed ; and (2> 
possession of their share of a piece of land. An 
objection was raised that the suit was bad for 
misjoinder of causes of action and the Court 
permitted the plaintiffs to amend the plaint, 
and by that amendment to claim only one relief! 
namely, that of cancellation of the deed. The 
plaintiffs obtained a decree in respect of that 
relief and brought a subsequent suit, claiming, 
the other relief regarding possession of ths^ 
land; 
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Held : that the second suit was not baired as 
there was implied permission of the Court in 
the first*suit to sue for possession later on. 

[P 238 0 2] 

(6) Civil P. C., 0. 2. a, 2— Cattses of action 
more than one — R. 2 does not apply. 

In applying O. 2, R. 2 the test is unity of 
cause of action. If there Is more than one cause 
of action the rule is not applicable. [P 288 C 2} 

Paw Tun —for Appellants. 

Judgment. —This is an appeal from 
the decree of the District Court of 
Pyinmana reversing that of the Subdivi- 
sional Court of Yamethin. The learned 
District Judge arrived at that decision 
purely on a technical point. He held 
that O. % R. 2 (3) Civil P. C. applied, 
and that the suit was barred under that 
rule. 

The facts are shortly as follows : The 
plaintiffs in the first suit (No. 15 of 1925) 
elaimed two reliefs : 

(1) Cancellation of a sale deed ; and 

(2) possession of their share of a piece 
of land. 

An objection was raised that the suit 
was bad for misjoinder of causes of 
action. The Sub-divisional Judge then 
permitted the plaintifi's to amend the 
plaint, and by that amendment to claim 
only one relief, namely that of cancella¬ 
tion of the deed. The plaintiffs obtained 
a decree in respect of that relief and 
brought a subsequent suit (No. 6 of 1926) 
claiming the other relief regarding pos¬ 
session of tbo land. In the second suit 
also tbo plaintiffs obtained a decree. 
On appeal to the District Court of 
Pyinmana the appellants urged that the 
suit was barred under O. 2, Rr. 1 & 2. 
The learned District Judge accepted that 
objection and reversed the decree of the 
trial Court. In my opinion that deci¬ 
sion is incorrect. 

In the first place the plaintiffs never 
omitted to claim the relief regarding pos¬ 
session. They did include it in the first 
suit, but on the ground of misjoinder of 
causes of action they were separated. 
The Jaw to he applied to the case was 
O. 23, R. 1 (3)- The plaintiffs were 
allowed by the Court to amend the 
plaint. The effect of that amendment 
was that the plaintiffs abandoned a part 
of their claim. Of course if such a^n- 
donroont was without the permission of 
the Court, the plaintiffs would be pre¬ 
cluded from instituting a fresh suit in 
respect of siich subject-matter. It may, 
however, be pointed out that the per¬ 


mission need not be given in express 
terms. It is sufficient if it can be im¬ 
plied from tbe order. I am of opinion 
that such permission can be implied in 
the present case. 

In the second place, in applying O. 2, 
R. 2, the test is unity of cause of action. 
If there is more than one cause of action 
tbe rule is not applicable. 

I therefore set aside the decree of the 
District Court and remand the case for 
disposal on tbe merits. Tbe respondents 
will pay the appellants tbe costs of the 
appeal in this Court. 

D.D. Case remanded, 
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Das, J. 

R. M. P. A. L. Firm —Defendant— 
Appellant. 

v. 

Mg Aung Ba —Plaintiff—Respondent. 

Special Second Appeal No. 11 of 1926, 
Decided on 21st February 1927, from 
the decision of the Dist. J., Honzada, in 
Civil Appeal No. 198 of 1925. 

Transfer of Property Act, S, 41 — Exidence 
Act, S. 115, 

A suit by an original owner for recovery of land 
against a bona fide purchaser of the land from 
a purchaser under a p 5 atpajng from tbe original 
owner is not tnaintainablc ; A. I, R, 1924 Rang. 
214, Rcl on. [P 238 C 2] 

Cowasjee, Sen and Banerjee —for Ap¬ 
pellants. 

P. B. Sen —for Respondent. 

Judgment. —The plaintiff-respondent 
in this case tiled a suit for recovery of a 
piece of land in possession of the second 
defendant. 

His case was that he agreed to sell 
this land to the first defendant for a 
price to be fixed afterwards, that in 
pursuance of that agreement he trans¬ 
ferred the land to the first defendant 
by executing a pyatpaiog, and that the 
first defendant subsequently mortgaged 
and sold this piece of land along with 
another piece of land to the second de¬ 
fendant who is in possession cl this 
piece of land. The plaintiff-respondent 
further states that the first defendant 
failed to pay the price of the land which 
he subsequently fixed at Rs. 2,000, and 
is now seeking to recover possession of 
this land. The suit was defended by 
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6he seoond'defendant who stated that he 
.was a bona hde purchaser for value and 
that the laud in question belonged to 
the first defendant when he purchased 
the same. The first defendant, however, 
has given evidence, and his statement is 
that he has purchased this piece of land 
along with another piece of land in a 
revenue sale which was held because 
the plaintiff-respondent had failed to 
pay fishery revenue. His case was that 
two pieces of land were sold at that sale, 
one measuring 11'32 acres and the other 
measuring 13'3l acres. He produces 
certificate of sale, which is E.'C. 2, which 
states that these pieces of land were 
sold to the first defendant. The first 
defendant aUo states that, subsequently, 
as the revenue authorities refused' to 
transfer the piece of land measuring 
13*31 acres to his name, he got the 
plaintiff to execute a pyatpaing by 
which the plaintiff purported to transfer 
the land in suit to the first defendant, 
the consideration being Bs. G70, the 
amount which he had paid when ha 
purchased these two pieces of land at 
the revenue sale. This pyatpaing, I 
think, corroborates the story of the first 
defendant that these pieces of land had 
been purchased by him at the revenue 
sale, and that in order to prevent any 
difficulties afterwards he got the plain¬ 
tiff to transfer this land bo his name 
by the pyatpaing. 

The Court of first instance held that 
the plaintiff having admitted entering 
into an agreement to sell this < land to 
the first defendant was precluded from 
suing for possession of the land, his only 
remedy being to sue for specific per¬ 
formance. The Court of first instance 
relied on the decision in the case of M.(j, 
Myat Tha Za*i v. Ma Dan (l), as suppor¬ 
ting this view. The Court of first in¬ 
stance, therefore, dismissed the plain¬ 
tiff's suit, 

The lower appellate Court held that, 
as tha defendant had denied this agree¬ 
ment to sell, the defendant was pre¬ 
cluded from raising this defence to the 
plaintiff’s claim and decreed the plain¬ 
tiff's suit. 

It is nob necessary for me to decide 
whether tho plaintiff was entitled to 
file the suit or whether he was precluded 
■from suing for the possession of the 
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land. 1 am of opinion, howevev. that the 
plaintiff did sell this piece of laud to 
the first defendant and that the first 
defendant had a perfect right to sell this 
land to the second defendant. Moreover, 
it is quite clear that the plaintiff trans¬ 
ferred this land to the name of the first 
defendant and that the second defendant 
was a bona fide purchaser of the land for 
value. So, even if the plaintiff was the 
real owner of the land, he is estopped! 
from claiming the same from the second' 
defendant, who is a bona fide purchaser 
for value. 

I therefore set aside the judgment 
and decree of the lower appellate Court 
and dismiss the plaintiff’s suit with costs 
in all the Courts. 

D.D. Suit dismissed, 
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Ik 

PaATT, J. 

L, M. Ismail —Applicant. 

V. 

King Emperor —Opposite Pa by. 

Criminal Revision No. 23 B of 1927, 
Decided o i LSth February 1927 (at 
Mandalay). 

(a) Criminal P. C., S. 421— Ai^peal from 
convictions on two separate charges—One sum^ 
marily'dismissed and the other adriittcd — Pro¬ 
cedure is not illegal. 

Applicant was couvictied in oae trial on two 
separate charges o( cheating. Oj appi^al tho 
appall ite Court saninarily dismissed tho ap¬ 
peal on one chicge aad admitted the appeal on 
the other. The app 9 . 1 l on the seco nd charge 
wis uUi n.i tely sucses sful. 

Held . that thi procadara of thi .appellato 
Court i.i disposing of tha appeal pieoemdal was 
unusual aud undesirable but not illegal. 

[P 210 C 1] 

{b) Penal Code, S. 415 —Advance obtained for 
2 }iirchase of motor on its security-^ Car already 
mortgaged to another—Omission to disclose the 
mortgage is cheating. 

Applicant obtained an advance for purchase 
of a motor cir fro.n the Government on the 
security of a mortg ige of the car. When ho 
obtained the adv.iuce he h ad already mortgaged 
the car to-a Chatty, 

Held : th.it the omission to disclo.so the fact 
of the mo rtg.ige was clearly a dishonest con¬ 
cealment. [P 240 C 1] 

Sanyal —for Applicant. 

Tun Dyu —for the Crown. 

Pratt, J. Applicant was convicted 
IQ one trial on two separate charges of 
cheating. Oq appeal the Sessions Judge 


L. M. IsMAiD Y. King-Emperor (Pratt, J.) 


(Ij'A. 1. H. 1*J'24 Rang. :jl4=2 Hang. 2Sd. 

(F. B.). 
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summarily dismissed the appeal on one 
charge and admifcked the appeal on the 
other. The appeal on the second charge 
was ultimately successful. It is con¬ 
tended that the procedure of the Ses¬ 
sions Judge in disposing of the appeal 
piecemeal is irregular. 

It is certainly unusual, and in my 
opinion undesirable, but I am nob pre- 
] pared to say that it is illegal. Accused 
was tried for two separate offences on 
two charges in one trial. He could have 
been legally tried in separate proceeding 
on each charge. Each offence was dis¬ 
tinct and the subject of a distinct sen¬ 
tence. I fail bo see that the applicant 
was in any way prejudiced by the proce¬ 
dure adopted. 

The advocate was heard before the ap¬ 
peal against the conviction on one 
charge was dismissed. Had the appeal 
been admitted on both cliarges, instead 
of one only, all that the Judge would 
have done would have been to rehear the 
ai'guments for appellant and dismiss the 
appeal on the one charge without hear¬ 
ing the advocate for the Crown. The 
admission of an appeal on the question 
of sentence only has been held to be 
illegal, but that is a different matter. 

As regards the merits the learned Ses¬ 
sions Judge has given good reasons, 
which it is unnecessary to repeat, for 
upholding the conviction. Applicant 
obtained an advamce for purchase of a 
motor-car from the Government on the 
security of a mortgage of the car. When 
he obtained the advance ho had already 
mortgaged the car to a Chatty. It is 
obvious Government would not have 
made the advance had it been aware 
that the car was already mortgaged. 
The omission to disclose the fact of the 
mortgage was clearly a dishonest conceal¬ 
ment. Tho omission to disclose the 
mortgage was likely to cause damage 
In ])roperty to Government, for it was 
always possible that Government would 
be unable to roali^o the security. Even 
if the applicant intended to pay off the 
first mortgage that does not render his 
act honest. 

The trial Court has considered the 
extenuating circumstances in passing 
sentence. Tlie application for revision 
is dismissed. 

Application dismissed. 
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Bishan Singh —Appellant. 

V. 

Ismail —Respondent. 

Criminal Revision No. 98-B of 1927,. 
Decided on 23rd March 1927, from the; 
order of the Headquarters Mag., Pegu, 
in Crl. Reg. No. 553 of 1926. 

Criminal P. C., S. 439 —Revision after con¬ 
viction. 

Where there has beeo a oonviotion and a sub* 
stantial punishment, the High Court does not 
usually interfere in levisicn. [P 240 G 2} 

Jugdment. —Respondent who was 
driving a motor lorry cut in between bul* 
lock-carts going in opposite direebionSr 
with the result that he collided with one 
of the carts and damaged it and also in¬ 
jured one of the bullocks. He drove on 
without stopping. He was prosecuted' 
before the First Class Headquatters 
Magistrate of Pegu for rash driving, an 
offence under S. 279 I. P. C., and was 
fined Rs. 15 under B. 60 of the Motor 
Vehicles Rules for nob stopping when 
the accident occurred. 

The District Magistrate has submitted 
the proceedings to this Court with a 
recommendation that the respondent be 
retried on the ground that the trial 
was irregular, that respondent should 
have been convicted under S. 279,1. P. C, 
and that a fine of Rs. 15 was an insuffi¬ 
cient punishment. 

The trial was certainly irregular and 
the District Magistrate must warn the 
Headquartei'S Magistrate that unless he 
tries his cases properly steps will be 
taken bo deprive him of his first class 
powers. 

It is possible that respondent might 
have been convicted under S. 279 of tho 
Code, bub where there has been a convic¬ 
tion and a substantial punishment the 
High Court does nob usually interfere in 
revision, and I am not prepared to hold 
that in the circumstances a fine of 
B 3 . 15 was not a substantial punish¬ 
ment. 

Compensation should certainly have 
been paid to the complainant out of the 
fine and I direct that Rs. 10 out of the 
fine, which was realized, be paid to the 
complainant Bishan Singh as compensa¬ 
tion under S. 545, Criminal P. C. 

The records will be returned with 
those orders. 

D.D. 




Records returned. 
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Maung Ba, J. 

King‘Emperor —Appellant, 

V. 

"Wun Na and others —“Accused. 

Criminal Appeal No. 1858 of 1920, De¬ 
cided on 1st March 1927, from the order 
of acquittal by the Headquarters Magis* 
trate, Insein. 

:it Criminal P. C., 8. XOZ—Witness helping 
actively in making search—Search is legal and 
presumption arises under QambUng Act, S. 7. 

The object of the section is to ensure that 
searches arc conducted fairly and squarely and 
that there is no “ planbiog ” of articles by the 
police. Therefore, where, before ectering, the 
witnesses are given an opportunity cf satisfying 
themselves that the police had nothing on 
their persons, tho mere fact that the witnesses 
actually helped the police in making the search 
wil*! not make the search one in contravention 
of 8. 103 so as to destroy the presumption under 
S. 7, Gambling Act ; ObUer dlcttim in 8 L. B. 
Ji. 38, Dfss. [P 0^2 0 2J 

Maung Ba, J. —This is an appeal by 
the Crown from an order of acquittal 
passed by tho Headquarters Magistrate 
of Insein in a case where 31 persons were 
prosecuted under the Gambling Act. 
The facts of the case briefly stated are 
as follow : 

The Sub-divisional Magistrate of Insein 
on receipt of credible information that 
the house of one Wun Na, a Chinaman, 
was used as a common gaming-house, 
issued a search warrant in tho name of 
U Tun Win, Town Inspector of Police. 
Armed with that warrant the Inspector 
raided the house at 9-45 p. m. on the 
night of the 29th August 192G. He took 
with him two respectable witnesses, 
Hyder Khan and Yacoob,’ as well as 
three Sub-Inspectors of Police and two 
police constables. It was a donble- 
storeyed house, and lights were seen on 
tho upper storey. Before they entered 
the house, two lugyis, at tho request of 
the Police Inspector, satisfied bhomsolves 
that the police had nothing on their 
person. As soon as the raiding x^arty 
entered the bouse the lights noticed up¬ 
stairs were extinguished. The inmates 
were unable to escape and were all 
found in a room upstairs. They were 
tho 31 accused persons sent up under 
Ss. 11 and 12, Gambling Act. The 
Inspector had a lamp lit and ordered 
^ose found in the room to sit down. 
When they sat down the Inspector read 
1927 K/31& 32 


out the warrant. He then asked the 
two lugyis to search the persons of the 
accused one by one. Sub-Inspector of 
Police Tun-Nyun wrote out the search 
list as the lugyis called out the articles 
found on each person. The lugyis were 
also asked to look round the room, and 
the ‘articles found in the room were 
similarly listed. The crowd found was 
a mixed one consisting of 18 Bur- 
mans, three Burmese women and 10 
Chinamen. A small tin box was found 
between the thighs of a Burmese woman. 
That box contained some pice and bits. 
The same woman had in her bands some 
more money. On the mat were found 
32 paikkyu pieces and 3 dice. Ill 
Chinese playing cards were also found 
inside a tin bucket close to the wail. 
Some silver and nickel coins were found 
underneath a mat, and scattered on the 
floor were found more dice, and silver and 
nickel coins. Of course the accused 
persons were not found actually gamb’ 
ling. This was to be expected because 
it took some time for the raiding party 
to get upstairs. 

People who break the gambling law 
usually take precaution not to get 
caught in the act of gambling. The 
Legislature has therefore thought fit to 
provide a special rulo of evidence. It 
permits a presumption that a house, en¬ 
closure, room, place, vessel or vehicle 
entered under the provisions of S. 0, 
Gambling Act, is used as a common 
gaming-house and that persons found 
therein wore present for tho purpose of 
gaming, although no play was actually 
seen by the Magistrate or police oflicer, 
or by anyone aiding in the entry, when¬ 
ever any instruments of gaming are 
found. At the same time the Legisla¬ 
ture was alive to the fact that the plan¬ 
ting of such instruments of gaming was 
possible. To remove such a possibility 
it has laid down that “all searches made 
shall bo made in accordance with the 
provisions of sub-S. 3, S. 102 and S. 103, 
Criminal P. C. S. 103 provides that an 
oflicer or other person about to make a 
search shall call upon two or move 
respectable inhabitants of the loca¬ 
lity to attend and witness the search and 
that the same shall he made in their 
persenco. 

The learned ITeadquarters Magistrate 
was of opinion that the search in tho 
present case was not in accordance with 


I 
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S. 103 and that the presumption allowed 
by the Gombling Act should not be 
drawn. Ho came to that conclusion by 
certain remarks made by Young, J., 
in the Pull Bench case of Ti Ya v.Kinff 
Emperor (1). The question referred to 
the Fall Bench was whether ward head¬ 
men in towns, other than Rangoon, ware 
competent witnesses of searches under 
S. 103, Criminal P. C. In the course of 
his judgment the- learned Judge laid 
down this obiter dictum : 

It is he (police officer), and be aloae, who may 
mike the search, aud the duties of the respect¬ 
able inhabit vuts are coafined to looking on 
while he so^rche5. There U nothing in the 
section that eatitlej the n. so far as I can see, to 
lend the officer in charge any assistance whatso¬ 
ever in making the search and I conceive that 
objection might properlj' bo taken to any such 
assistinca being given, whether by actually 
participating in or pointing out otnissioas in 
tho search. It is he, and he aloue, who is 
authorised by the warrant to make tho search, 
and they are to attead and witness it. 

With all deferancc to that learned 
Judge I am of opinion tliat that con¬ 
struction is too technical. In t)io 
present case the searcli was mile in tho 
presence and under the supervision of 
the Inspector of Police. As h-vs already 
'beeu pointed out the object of the 
section is to ensure that searches are 
conducted fairly and squarely and that 
Ithero is no planting ” of articles by 
the police. In order to achieve that 
object the law makes it compulsory that 
at least two respectable witnesses of the 
locality should bo present. Before enter¬ 
ing, tho-witnesses were given an opportu- 
'nity of Satisfying themselves that the 
police had nothing on their person. 
After tlie entry, in order to show to the 
accused persons who were present that 
everything was above board the Inspector 
requested these elders to look round the 
room and examine the persons of tho 
accused. Gaming instrumonts and coins 
were found scattered in tlio room aud 
there was nothing to create suspicion 
that any of those articles were planted. 
But the learned Magistrate, being influ- 
encod by tho obiter dictum above men¬ 
tioned, remarks that tho lugyis were 
soarcliors and blio police were witnesses. 
He accordingly hold tliat there was no 
.soarcli in accordance with S. 103, 
Criminal P. G., In my opinion an 

(U Ciyilj H n. 13. U. 33^21 I. C. 321-7 Bur 

L. r. i n. 


officer who conducts a search with 
the assistance of the lugyis has made 
the search in accordance with that 
section. 1 may even go the length of 
saying that the object of the section 
is more achieved by permitting indepen¬ 
dent witnesses to assist in the search. 
I do not think it is correct to say that 
by rendering such assistance the lugyis 
ceased to be witnesses of the search. 
According to the dictum mentioned 
above, the lugyis must fold their arms 
and simply look on and say nobb¬ 
ing. For the above reasons. I hold that 
the search has been properly conducted 
in accordance with law and that the 
presumption under S. 7 of the Gambling 
Act, arises. I allow the appeal and set 
aude the order of acquittal. I con¬ 
vict Wun Ka under S. 12 (a), Gambling 
Act, and sentence him to a fine of Rupees 
100 or three weeks’ rigorous imprison¬ 
ment : and the other respondents, except 
Nos. 5, 13, Itj, IG, 17 and 21, who have 
not been found, under S. 11 (a) and 
direct that each of them do pay a fine 
of Rs. 20 or do suffer two weeks’ rigor¬ 
ous imprisonment. 

G.B. Appeal allowed. 
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Mirza Hashim Mishlcce —Plaintiff. 

Y. 

A'ja Abdul Hcosaiu Bindance —Defen¬ 
dant. 

Civil Regular Suit No. 41 of 1925, 
Decided on I8bh February 1927. 

(a) Letters Patent {Rangoon)—Burma Laios 
Act. S. t" { 1 )—Rinooon High Court—Original 
Slde—^lah9viedan giJt—Mahomcdan Law will 
apply. 

The Original Side of tho Rangoon High Court 
will administer tho Mahomedan law in the 
matter of determining a gift by a Mahomedan. 

[P 213 C 2] 

:}* (6) Malioviedan Law—Gift or Settlement- 
Creation of vested remainder In favour of «h- 
born person is lnt*aUd though made through a 
trustee. 

Although a Shiah may create a life interest 
and a vested interest to take efioot after the 
expiry of a lifo interest, ho cannot create such a 
vested remainder in favour of unborn persons 
and tho mero fact that such so tticment is made 
through a trustee will not vaUd.Vlelt inasmuch 
as the settlement through a trustee i t nothing 
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more thau a gift to the beaeflciary through 
another person and must conform to all tho 
rules relating to a gift and as a gift requires 
proposal and acceptance, a trustee cannot accept 
the gift on behalf of unborn persons : A. I. R. 
1922 Oudh 93. Rel. on. [P 244 0 1 P 245 C 2] 

Hay —for Plaintiff. 

Burjorjee —for Defendant. 

Chari, J .—This is a suit instituted by 
the plaintiff who claims to be a bene- 
hciary under a deed of settlement 
executed by one Sakeena Khanum, pray¬ 
ing the Court to remove the trustee and 
to appoint new trustees in his place and 
for certain other reliefs in respect of the 
trust property. Tho defence raised is 
that no trust was created or intended to 
be created, that the trust is invalid.and 
that the plaintiff, has no right to main¬ 
tain the suit. I raised a number of 
issues of which 1 (a), I (b) and 1 (c) are 
Hi follows; 

Is the plaintiff a beneliciary under the 
deed dated the 6th December 1904 ? Is 
he entitled to maintain the suit V Can 
Sakeena Khanum create an estate of 
the kind created by the deed? I shall 
deal with the Issue I (c) first since if this 
is answered in the negative, it follows 
that the plaintiff, though he may be a 
beneficiary, is such under an invalid 
deed of settlement and cannot therefore 
maintain the suit. The first point to 
consider is the law applicable. Under 
S. 13 (1), Burma Laws Act, tho ^Nlaho- 
modan Law whore tho parties aro 
Mahomedans is made applicable in certain 
•cases and “gift” is not one of them. Tho 
second clause to that section directs the 
Courts of liangoon to deal with and 
determine questions in accordance with 
the law for the time being administered 
by the Original Side of the High Court 
at Fort William. 

By the Letters Patent of tho Kangoon 
High Court the Original Side of tho 
Rangoon High Court administers tho law 
which had been administered in the 
Original Side of the Chief Court of Lower 
Burma. The Calcutta High Court in its 
Original Side had always hold that the 
validity of a gift by a Mahomodan must 
be considered on tlio principles of Maho- 
medan Law : P. M. P. A. N. Annavialay 
Chetty V. Skailc Mahomed Ismail (l) and 
Ahmed Gulam Mahovied Sadiq v. Maho' 
oned Cassim Makda (2). The parties in 

(1) [1914] 7 Bur. L. T. 75=23 1.07 903=7 

L. B. R. 123. 

(2) [1914] 7 Bur. L. T. 112=21 I. C. 701. 


this case are Shiah Mahomedans and 
the case must be considered on the 
principles of their law. Before consider¬ 
ing whether the trust deed is under that 
law valid or not, I shall give a brief 
statement of the effect of that deed. 

It is admitted that all the properties 
comprised in the trust deed originally 
belonged to Hajee Mirza Hashim Mish- 
kee, tho husband of Sakeena 'Khanum. 
He transferred the properties by a 
number of gifts to his wife. The validity 
of these gifts is not now in question. On 
the Oth December 1904 Sakeena Khanum 
purported to execute a trust deed or deed 
of settlement. She starts by saying that 
she wants to make some provision for 
her husband, children and their child or 
children and therefore makes the 
settlement of property. By Ci. (1) of 
the deed she transfers tho property to 
the intended trustee who is the first 
defendant in tho suit. Clause (2) of tho 
deed gives the trustee power to sell any 
propel ty and ro'invest tlie money in 
purchase of now or other immovable 
freehold property subject to the condition 
that during tho lifetime of Sakeena 
Khanum her consent in writing should 
be taken and after her death the consent 
in writing of Hajee Mirza Plashim 
Mishkee, and after .the death of both of 
them, then at tho discretion of the 
trustee himself. The third clause pro¬ 
vides bliat out of tho nett proceeds of 
tho i)roperty the trustee should retain 
10 per cent, as commission for himself 
and pay tho whole of tho balance to 
Sakeena Khanum during her lifetime. 
After lior death tho whole of tho balance 
is to lie jiaid to Hajee Mirza Hashim 
Mishkee if he should survive her. When 
hotli aro dead Cls. (4) and (0) provide 
that tho income should he hold by tho 
trustee in trust for Mirza Cassim Mishkee 
and Khatiza Bibi, tho son and daughter 
of Sakeena Khanum. Twenty-five iier 
cent, of tho income is to bo accumulated 
and tho balance in the ratio of two- 
fourths and one-fourth is bo be paid to 
Mirza Cassim Mishkee and Kliatiza Bibi 
for their use. After the death of both of 
them the income is to ho divided among 
their issue according to tho doctrines 
and tenets of the Shiah Imameeah Law. 

Two points will ))0 noticed here : 
first, the trust does not make any provi¬ 
sion as to what is to happen to tho 
share of the income payable to Mirza 
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Cassim Misbkoe and Khafciza Bibi, if one 
of them should die, during the continu¬ 
ance of the 'life of the survivor. The 
trust is also ambiguous in dividing the 
proceeds among the issue according to 
tho doctrines and tenets of Shiah Ima- 
meeab Law since it is nob clear whether 
the children bake according to the share 
which would have been taken by their 
parents, i. e., per stirpes or whether they 
take per capita but in accordance with 
the spirit of Mabomedan Law, tho males 
taking twice the share of the female. 
After the youngest of the children of 
Mirza Oassim Mishkoe and Khatiza Bibi 
attain eighteen years the property is to 
bo sold and the amount realized is to be 
divided among the child or children of 
Mirza Cassim Mishkee and Khatiza Bibi 
according bo the doctrines and the tenets 
of the Shiah Law. Here again there is 
the same ambiguity as before. It will be 
noticed that the effect of this deed is to 
make a gift through a trustee of the 
income of all tho properties, after the 
settlor’s death to her husband if he 
should survive her. if he does not, to her 
children, and after their death to their 
children with a gift of the proceeds of 
the corpus to those children when tlie 
youngest attains the ago oi eighteen 
years. 

It no.v remains to consider whether 
this sottlomoiit is valid according to the 
=Dhiah Law. It is settled that a Shiah 
can create a life interest. Bauu Iic(juni v. 
Mir Abed AH (3). In that case the 
^original texts are cited. They refer to 
limited interests in house property, but 
the passage in Bailie’s Digest at page 270 
which is a translation of a passage in the 
Shiraya, shows, as is pointed out by Mr. 
JusticeWazir Hassan, Additional Judicial 
Goiniiiissioner of Oudh, in a judgment bo 
whicli 1 shall refer labor, that tho power 
of a Shiah to creab a limited interest is 
not restricted to any particular kind of 
property. Assuming therefore that a 
Shiah can create a life interest and a 
vested interest to take etlocb after the 
expiry of a life interest the Question 
still remains wheblmr ho could create 
feucli a vested remainder in favour of 
unl>orn persons. There are two judg¬ 
ments CnssanidUt/ Jairajbhai v. Currivi' 
bhoxj Jbralinn (0. and jMd. Ibrahim v. 

<y) [I'jOh] 32 Jioni. 172=0 Boia I . E. 1152. 

( 4 ) [1012J 30 Bom. 214=12 I. C. 225=13 Bom 
J.. R. 717. 
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Abdul Jjatif (5), where Mr. Justice 
Beaman discusses the powers of a Shiah 
Mahomedau to create limited interests 
and life estates. These rulings have 
been criticized by the learned advocate 
for the plaintiff who maintains that the 
question did not really arise in those 
cases and however instructive they may 
bs as an excursus they have no binding 
authority. I do not propose to base my 
decision on any dictum contained in 
those very interesting judgipents. The 
learned advocate for the plaintiff relies 
upon two passages, one in Tyabji’s 
Mabomedan ^Law, 2nd edition, S. 449. 
page 516 and - another in Ameer All's 
Mabomedan Law, 4th edition, Vol. I, 
pag'es 62 and 142. Both the passages 
are really based upon tho texts from 
which Bailie in bis Mabomedan Law 
draws his deductions, and we are thus 
fortunately, in a position to see how far 
the conclusions of these learned Mabo' 
medan lawyers, is supported by the 
original texts. Tbdse texts do not deal 
with or contemplate the creation of a 
vested interest after a life estate in 
favour of unborn persons. In view of 
the fact that the learned advocate for 
the plaintiff bases his whole argument 
on those passages and relies strongly on 
tho fact that the authors are themselves 
Mabomedan gentlemen learned in the 
law, I shall deal with the argument at 
somewhat greater length than I would 
otherwise have done. In doing so, I 
shall confine my criticism to tbe pas¬ 
sage in Mr. Tyabji’s book, as all my 
remarks will equally apply to that in 
Mr. Ameer Ali's book. In S. 446 of his 
'book the learned author (Mr. Tyabji) 
begins the exposition of the Shiab Law 
relating to limited interests, and in 
S. 447 he treats of three kinds of such 
interest. Thou in S. 448 tho learned 
author discusses tho vesting of thoir 
rights in tho donees. This section is 
nob based on any direct text bearing on 
the point, but on tho analogy of tbe 
possession -required for tho completion of 
a “wakf.” IIo cites in his Commentary 
an important passage from Baillie, II, 
214, about unborn persons in connexion 
with a wakf. I shall deal with this 
later. Then comes S. 449 which deals 
directly with tho question now before 
me for clecis ion : _ 

(5) [1913] 37 Bom. -147=17 I. C. 63:=11 Bom. 

It. R. 987. 
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The grautee of a limited interest must be iu 
existence at the time when the grant is made; 
he must be compstont to own property and 
must be dietinotly indicated; provided that 
where a succession of limited interest is created 
by the same grant, tbo grantee of the first 
interest alone need be in existence at the time 
of the grautand if the succeeding grantees corns 
into existence when their respeotivo interests 
open out, the grants to them are valid. 

Whore does the learned writer get 
his proviso from ? In the notes to the 
section he says: 

Neither creating a perpetuity nor giving re¬ 
mainders to unboru persons seemed to them (the 
Shiah lawyers) to be objections invalidating 
settlements. This, it is submitted, will appear 
from the authorities that are cited below. 

When we turn to see what the autho¬ 
rities are*, we find it is a passage from 
Ameer Ali, I, 112. That iiassage is as 
follows : 

A grant may bo made to A for life and then to 
B absolutely or a grant may be made to A for 
life and tbeu to A’s children absolutely. There 
is some difiorooce of opioionms to whether only 
children living at the time of the grant will 
take the remainder absolutely or any children 
born to A alter the grant, will take also. The 
approved opinion seems to bo that all the 
children will take whether living at the time of 
the grant or born afterwards. 

A careful study, however, shows that 
there is no real authority for this propo¬ 
sition, It ssems to proceed on the 
assumption, a fallacious assumption, that 
the legal incidents applicable to ‘wakfs" 
are also applicable to grants of limited 
interests. The texts merely lay down 
that any property which can be the 
subject of a *‘wakl”can also bo the subject 
of a grant of limited interest: see Bailie’s 
Digest 227 and Exs. G and 8 in Danoo 
Begum's case. There is no suggestion 
' anywhere in those texts that the gift of 
an estate after a limited interest or a 
life estate is in any way peculiar or an 
exception to which the fundamental con¬ 
ception of a gift as being a contract 
(acquired) in which the consensus of two 
minds is necessary, is inapplicable. It 
is in the highest degree unlikely that 
the expounders of the law did nob 
realize the fundamental difference bet¬ 
ween a “wakf” in which after the initial 
seisin when the “wakf” becomes perfec¬ 
ted. the dedicated property becomes the 
property of the Almighty needing no 
further acceptance or seisin and a 
private donation in which each donee 
whether immediate or ultimate, must 
fulfil the requirements of the law and 
accept the gift, either expressly or 
impliedly and directly or through another. 


Moreover a “wakf” is intended to bo a 
settlement of property in perpetuity, 
whereas a gift of property after the 
termination of a life estate is not. Tho 
former must necessarily, some time or 
other, become operative in favour of 
unborn persons, whereas the latter need 
not. I am therefore of opinion that the 
passages relied on by the plaintiff are 
not based on authoritative texts and are 
opposed to the fundamental conceptions 
of Mahomedan Law. 

The point is not without authority. 
It directly arose for decision in a Shiah 
case in Oudh Siraj Husscihi v. Musoof 
Hussain (6). The learned Judicial 
Commissioner of Oudb, himself a learned 
Muslim, discusses the law. He first 
draws attention to the case of Sadik 
Hussain v. Hashim Ally (7), which is 
authority for the proposition that a 
settlement through a trustee is nothing 
more than a gift to the beneficiary 
through another person and must con¬ 
form to all tho rules relating to a gift. 
The learned Judicial Commissioner then 
draws attention to the passage in Bailie s 
Digest at page 203 which shows that a 
gift according to Shiah Law is a contract 
between the parties which therefore 
requires *tbo consensus of minds with 
reference to tho contract. There must 
be a proposal to make the gift and there 
must bo an acceptance of tho gift. The 
learned Judicial Oommissionor then says t 

It follows that the absence of acceptance and 
the presence of continseiicy or futurity must bo 
found in a case where a gift is navde in favour 
of a porsan who has not come into existence. 

Ho hold that tho deed of settlement 
made in favour of a person not born on 
tho date when the settlement was made 
was invalid. Tho only difference bet* 
ween that case and the case before me is 
possibly tho interposition of the trustee. 
In ray opinion the interposition of such 
a tnistoo cannot have any effect on tho 
validity of tho deed. A tnistoo may 
accept a gift on behalf of existing persons 
on an authority expressed or implied. 
Bub can lie accept a gift on behalf of 
parsons nob in existence at the time of 
the settlement and who may never come 
into existence at all? In my opinion 
he cannot. They only ground on which 
a gift through a trustee can be validated 
is on tbo assumption that a trustee is 
“ (H) A. 1. Oudh by 

(7) A. I. R. 10L6 P. C. 27=38 All. 627 = 13 I.A. 
212 (P. C.). 
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in a sense an agent; of the donee for the 
acceptance of the gift and no one can be 
the agent of a non-existing person. I 
am therefore of opinion that the reason¬ 
ing in the Oudh case is applicable to this 
case and that the deed of settlement in 
favour of a person who was nob in exis¬ 
tence at the time is void and that the 
plaintiff who was l)orn long after the 
deed cannot claim under it. He is there¬ 
fore not a beneficiary under the deed and 
is not entitled to maintain the suit. It 
is accordingly dismissed. As the defen¬ 
dants, by the execution of the deed, and 
by leaving it unrevokod and uncancelled 
were directly instrumental in creating a 
not unreasonable belief that the minor 
plaintiff has a valid claim, they have no 
one l)Ut themselves to blame for the 
litigation. I therefore direct that each 
party should bear his or her own costs. 

G B. Suit dismissed. 
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Rutledge, G. J.. and Mya Bu, J. 

TT^. I\ Noijee —Appellant. 

V. 

Collector of Rangoon —Respondent. 

First Appeal No. til of 1925, Decided 
on 21st March 1927, from the order of 
the -TiKlge, Original Side, in Civil Misc. 
No. 159 of 192G. 

ijt Lanil Acqn'sUioii S. 23— hen'ichold 

nnd — liencu-al clause has no commercial value. 

Where :i leiR 2 provided tb.it if the lessee .ro 
desires be .Rhall have the right to take .1 renewed 
lease for a further :term or equal to the t’rrn 
already fixed under the loa-^e, 011 performing the 
scver.il couditioDS iiiiposcd, .at a rent, which will 
not be less than the highest rate at which land 
revenue is as«espcd on lauds in the neighbour¬ 
hood and under similar covenants and provi¬ 
sions. 

Held : the right to renewal of the lo.isc was 
too hypothetic.il to bo of real commercial value 
and could not be convidured in awarding com¬ 
pensation. (P 247 C 1 } 

Campriffnnc’—tov Appellant. 

daunt —for Respondent. 

Mya Bu, J. —This is an appeal from 
an order of this Court on the Original 
Side in Civil Misc. No. 159 of 192G, 
refusing to enhance the award made by 
the Collector of Rangoon in Revenue 
Proceedings No. 1—31 of 1921-22 in 
ros|)octofa portion, measuring *GG5 aero 
of land known as holding No. 41, situate 


in Block No. 3 B, Tamwe Circle, Ran¬ 
goon District. The area of the whole 
holding was 4-80 acres. It is Govern¬ 
ment land of which the appellant holds’ 
a thirty years’ lease made on behalf of 
the Secretary of State for India on the 
Isb February 1902, 

The lease contains various covenants 
binding on the lessor and the lessee. 
One of these (Cl. 4 (b) of the lease) 
provides: 

That if the lessee shall be desirous of taking 
a renewed le.ase of the said land for the further 
term of thirty years from the expiration of the 
said term hereby granted and of such desire, 
shall, prior to the expiration of such last men¬ 
tioned term, give to the lessor three calendar 
months’ previous notice in writing and shall pay 
the rent hereby reserved and observe and perform 
the several covenants and conditions herein con¬ 
tained, and on the part of the lessee to be 
observed and performed up to the expiration of 
the said term hereby granted the lessor will up¬ 
on the request and at the expense of the lessee 
and upon bis signing to the lessor a conterparb 
thereof sign and deliver to the lessee a renewed 
lease of the said piece of land for a further term 
of thirty years at a rent to be fixed by the lessor, 
but which shall not be less than the highest 
rate at which land revenue is assessed on lands 
in the neighbourhood and under and subject to 
similar covenants and provisions or such of 
them as shall be then subsisting or capable of 
taking effect. 

Before the learned Judge on the Ori¬ 
ginal Side it was contended that this 
clause made the lease one in perpetuity 
and amounted practically to making the 
land free hold and, therefore, the Col¬ 
lector’s valuation of the land based only 
on its value for the remainder of the 
term of the lease was erroneous. Evi¬ 
dence of Mr. H. Joakim. the only witness 
called by the appellant, was adduced to 
support the contention. For reasons 
shown in the judgment, it is obvious that 
this contention is untenable. The 
learned- counsel for the appellant has 
not put his case now as high as that ; 
but, has ui'ged that the cla\7So gives his 
client option to have the lease renewed, 
and this option was of substantial com¬ 
mercial value. We are unable to uphoW 
this plea. On breach of any of the eight 
covenants in Cl. 2 the land is liable 
to be resumed. There is no presumption 
that none of the covenants will have 
been broken at the end of the lease and 
there is nothing to assure the fulfilment 
by the leasee of the condition mentioned 
in Cl. 4 (b) so as to be entitled to the 
option. The proviso leaves the door- 
open to the lessor to defeat this option by 
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making the rent based on the highest 
rate at which land revenue«is assessed on 
lands in the neighbourhood so high as to 
have no commercial value. 

I In these circumstances the claimant’s 
I right to renewal of the lease on the 
lexpiration of the period appears to us to 
be too hypothetical to be of real com¬ 
mercial value. We see no sufficient reason 
to interfere with the order under appeal. 
In the result the appeal is dismissed 
with costs. 

G.B, Appeal dismissed. 
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Kutledge, C. J., and Brown. J. 

U Po Saiao and others —Appellants. 

V. 

G. Kyi Maunj —Respondent. 

First Appeal Ko. 119 of 1926, Decided 
on 8th iXarch 1927. 

Evidence Act^ S. 155 —Fortner s(a(€inent — 
Statement made between hearing of suit -and its 
hearing in appeal is not. 

A statement in a criminal case, made .after 
the bearing of a, civil suit in trial Court but its 
hearing in appeal is not a "former statement”. 
Such a statement may possibly bo used by re- 
examioing the witness in the appellate stage. 

[P 247, C 2] 

Banerji, Gaunt and Pu —for Ap* 

pcUants. 

Keith and Rahman —for Respondent. 

Facts. —The respondent G. Kyi 
Maung sued the appellants U Po Saing 
D Po U and U Ba Gyaw for the sum of 
Rs. •1019-1-1-9 alleged to be due on a 
promissory note. The promissory note 
in question (Ex A) bore the date 
29bh December 1922; and was almit- 
tedly signed by the three appellants and 
two'obhers U Toko Kyi and U Ba Thaw. 
The respondent stated in his plaint that 
ho waived the claim against the other 
two signatories of the note. The de¬ 
fence was that the note had been dis¬ 
charged in full. At the time of the 
execution of the note the appellants 
were Manager of the ^Yethlagalo Co- 
operative Rico Mill. The consideration 
for the note admittedly consisted of 
money due from the Rice Mill to respon¬ 
dent. The terms of the note itself 
however make it clear that the ap¬ 
pellants bound themselves personally 
and not as Manager of the Rice Mill 
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through Ba Thaw and was discharged by 
setting off the amount against sums due 
by Kyi Maung to the Rice Mill. The 
note was produced by the respondent 
and had no endorsement as to any pay¬ 
ments. 

Brown, J. —(After stating facts and 
discussing the evidence the judgment 
proceeded.) It is stated that since this 
case was heard in the trial Court U Ba 
Thaw has been examined as an accused 
person in a criminal case and has there 
made statements contrary to the state¬ 
ments made by him when examined as 
a witness in this case, and we have been 
asked to admit this statement of Ba 
Thaw as an accused person as an exhibit 
in this case. Under the ’provisions of 
Section loo of the Evidence Act the 
credit of a witness may be impeached by 
proof of former statements inconsistent 
with any part of the statement which is 
liable to be contradicted. As matters 
now stand Ba Thaw’s evidence lin the 
present case could nob be impeached by 
the statement in the criminal case be¬ 
cause that statement was not a former 
statement. Thisdiificulty might possibly 
be surmounted by calling Ba Thaw again 
and re-examining him. 

But we do not consider it necessary to 
decide whether such a procedure would 
1)0 justifiable or whether the evidence, 
which the appellants wish us now to 
consider, is evidence wliich we should 
consider under the provisions of R. 27 of 
O. il Civil P. C. If I’a Thaw’s state¬ 
ment wevo admitted what it would 
sliow would appavontly be that Ba 
Thaw's evidence was Tinwortby of 
credit. But however, unworthy of 
credit Ba Thaw’s evidence may bo, it 
was for the appellants to prove the dis¬ 
charge of the note, and this they have 
failed to do. It does not therefore seem 
to us that the admission of the sub¬ 
sequent statemonb of l)a Thaw would 
be of any assistance to the appellants 
in this case. 

We are of opinion that the case was 
rightly decided by tho learned Judge 
on the Original Side, and we dismiss this 
appeal with costs. 

D.D. Appeal dismissed. 
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MAGNG Ba, j. 

N'ja Bi Ot an! a/toi/isr—Appallaafcg. 


V. 

Kf>i'f'E>n pgro} —R33pDnd0at. 

Gnminal Revisions Nos. 135Band 123B 
of 1927, Decided on 5fcli April 1927, from 
the order of S. P. Mag-, Hanfehawaddy, 
in Criminal Reg. No. 130 of 1926. 

{a)Cr(minal P. C.. S. 257—Wtfne^s/or pro- 
^cuffou, exatnined before charge, leaving for 
Bngland—^Aocu’ied requiring hita for cross- 
examination after charge—Magistrate may act 
unier Euldence Act, S. 3i. 

Where a witness for the prosecution is osa- 
mined and cross-oxarained before charge and 
leaves for England, and after charge the accused 
requires him to b3 cross-exaraiaoi under S. 257, 
O rimiual P. C., the Jragistrato may act under 
the provisions of S. 35, Evidence Act. 

[P 249 C 1] 

f6) Criminal P. C., S. ^.Z'J^Every failure to 
comp'y with mand prootslons does not 

vUla'e trial fo record reason at proper 

irregularity curabU by S. 537. 
omission to record the reason at the 
proper stage of the pro.jocding cannot be more 
than a mere irregularity. Unless that omission 
has prejudicei the accused person or occasioned 
a failure of justice, it will be an irregularity 
curable under S. 517. Every failure to comply 
with the mandatory provisions of the Code does 
not amount to an illegality vitiating the trial ; 
25 Mad. Cl (P. C.) n:f. ; A. I. B. 1927 P. C. 44. 
Bel. on. [P 240 C 1] 

Judgment.—Ba On and Kumar were 
convicted of cheating and sentenced to 
imprisonment as well as fine. Ba On 
was also convicted of having framed an 
incorrect record an i K'lmar was con¬ 
victed of abetting that offence : and they 
were sentenced to further terms of im¬ 
prisonment but the sentences wore made 
to run concurrently. Their appeals to 
the Sessions Oourt, Hantliawaddy, having 
been dismissed, they have come up to 
thi-s Court in revision. 

I have given a patient hearing to the 
argument of Mt. Soin Tun Aung for Ba 
On and Mr. Patker for Kuma»*. Their 
argument was that the convictions of 
Ba On and Kumar wore not justified by 
the facts proved in the case. They 
also argued that the trial was vitiated 
Ijy non-compliance with S. 256, Ori- 
luiiml R. G. I consider it preferable 
to deal with tlio legal objection first. 
That objection was with reforonco to 
Major Lord, M. O., Executive Engineer, 
Pegu, ITo was the first witness for the 
prosecution. He was examined and 
cross'oxaminod at considerable length 
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before charges were framed. After the 
charges were framed, the Magistrate gave 
9 days^ time foe the defence counsel to 
file a list of the prosecution witnesses 
whom they wished to reoall for further 
examination as well as the list of the 
witnesses for the defence. The lists 
wore filed and Major Lord was included 
in those lists. The learned Special Power 
Headquarter’s Magistrate, Hanthawaddy, 
then fixed 15th November 1926 as the 
date on which the six prosecution wit¬ 
nesses recalled were to be examined. 
When the date of hearing came Major 
Lord was absent and the Magistrate 
recorded in his case diary, “ Major Lord 
is said to have gone back to England on 
leave.” The trial proceeded without 
Major Lord and ended in a conviction 
on_botb charges. 

It appears that Major Lord had been 
discharged before the framing of the 
charges. The learned Magistrate was of 
opinion that, since the witness bad been 
discharged, S. 256, Criminal P, 0., was 
not applicable, but that the section 
applicable was 257 and that in conse¬ 
quence he had a discretion in the matter. 
He is obviously wrong. Ho has failed 
to notice the amendment, which has been 
introduced in S. 25C by the Amendment 
Act of 1923. According to that amend¬ 
ment, after charge has been framed, 
unless the accused pleads guilty, he is 
bound to ask the accused at the oom- 
mencement of the next hearing of the 
case or if he, for reasons to be recorded 
in writing so thinks fib, forthwith, whe¬ 
ther ho wishes to cross-examine any, and 
if so which of the witnesses for the pro¬ 
secution whose evidence has been taken. 
No doubt in the present case, he has 
given the accused persons some time to 
make up their mind whether they wished 
to cross-examine any, and if so, which of 
the prosecution witnesses. The accused 
decided to cross-examine six of the pro¬ 
secution witnesses. Tho Magistrate was 
bound to procure the attendance of those 
witnesses. 

The Criminal Pro. Code, does not 
say expressly how a person in England 
is to ba served with summons. S. 73 
lays down that, if a summons is to be 
served outside the local limits of a Mag¬ 
istrate’s jurisdiction, the summons should 
ordinarily be sent to a Magistrate within 
the local limits of whose jurisdiction 
the person summoned resides or is. In 


Kga Ba On y, King-Emperor (Maung Ba, J.) Rangoon 249 


1927 

the present case no summons was issued. 

In such circumstances the Magistrate 
may act under the provisions of S. 33, 
Evidence Act. If he considers that the 
presence of the witness cannot be ob¬ 
tained without an amount of delay or 
expense, which, under the circumstances, 
of the case, he considers unreasonable, 
ho can, subject to the proviso to that 
section admit the evidence of that wit¬ 
ness at a later stage of the trial. In 
that proviso, one of the requisites is that 
the adverse party has had the right and 
opportunity to cross-examine the witness. 

In the present case the accused person 
had the right and opportunity to cross- 
examine Major Lord. The Magistrate in 
his judgment noted that Major Lord’s 
attendance could not be procured within 
a reasonable time and without incurring, 
great expense to the Government. Of 
course the Magistrate should nob have 
waited to record this reason till he wrote 
the judgment; but he should have re¬ 
corded that reason before he admitted 
the evidence during the trial. The 
record does not show that the defence 
advocates insisted upon the issue of a 
summons to Major Lord in Eogland. 
The omission to record the reason at the 
proper stage of the proceeding could not 
be more than a mere irregularity. Unless 
that omission has prejudicol the accused 
person or oscasioned a failure of justice, 
it will he an irregularity curablo under 
S. 537, Oriminal P. C. I cannot accept 
the argument that every failuro to 
comply with tho mandatory provisions 
of the Criminal Procoluro Code amounts 
to an illegality vitiating tho trial. 

Tho conflict of authority in the Indian 
High Courts following tho Privy Council 
case of Suhramani% Iifcr v. Kinu'Eni- 
peror (1) has now heon settled by tho 
recent case of Alidul Rahm'in v. King' 
Emperor (2). Tho concluding passage 
in that judgment is as follows : 

To su.n up, in the view which their T-ord^bipa 
take of the suvenil sections of tho Code of Cri* 
iixinal Procedure tho b^ro f;\ct of such an oinis.^ion 
oc irregularity as occurred iu tho case under 
appeal, unaccompanied by any probable sugges¬ 
tion of any failuro of justice having been thereby 
occasioned is not enough to warrant tho tjuashing 
of a conviction which in their T-ordship’s view, 
may bo supported by tho cuntivo provisions of 
Ss. 635 and 537. 

(L) [1902] 25 Mad. (U-—2S I.A. 257-^10 M.L.J. 

147—-8 S.xr. ICO (P. C.). 

(2) A. I. R. 1927 P.0, 41=5 Rang. 53=54 I.A. 

90 (P.C.). 


I accordingly bold that there is no 
substance in the legal objection raised 
by the defence counsel in the present 
case. 

I shall now deal with the merits of 
the case. I do not think it necessary to 
set out in detail tho facts as they have 
been fully set out in the judgments of 
the lower Courts. Ba On was the 
District Engineer of the Pegu District 
Council. Before he took up the appoint¬ 
ment. be was employed by tbe Rangoon 
Corporation in the Building Department 
for about 12 years. The chairman of 
the District Council was Maung Maung, 
a pleader of Thanatpin. The Council 
was not satisfied with tho Public Works 
Department through whoso agency it 
carried out its works; so it decided to 
have an engineer of its own and accord¬ 
ingly appointed Ba On as its district 
Engineer. It then sanctioned the repairs 
to 13 roads; and Kumar contracted to 
supply the latorite. 

Tho case against Ba On and Knmar 
was that they both hilled for more 
laterite than was supplied. The main 
defence was that there was no shortage, 
that if there was a shortage it was due 
to the fact that the quantities were 
stated approximately and that it was 
never intended to supply less laterite 
for the price already received by way 
of advances. It is now contended that 
tho advances were not necessarily taken 
against tho laterite already supplied. 
This contention is but an after thought. 
Prom the facts proved, I have no doubt 
that tbe advances vvevo taken on the 
representation that they were against 
tho quantities already supplied. 

So tho next question is whether the 
quantities supplied fell short of tho 
quantities hilled , for. (The judgment 
then dealt with evidence as to measure¬ 
ments and proceeded). It has been 
urged that no common intention could 
bo inferred botwoon tho two accused 
persons. In my opinion tho facts of the 
case wovild tend to prove tho existence 
of such intention. Tho District Engineer 
and tho contractor signed the bills 
bearing certificates which were mani¬ 
festly false. Apart from this there is 
evidence that Kumar attempted to give 
Ba On an illegal gratification in the 
shape of a motor car, I am satisfied that 
both charges against the two accused 
persons have been well brought home to 
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them. The sentences were doubtless 
severe but in view of the fraud commit* 
ted involving large sums of public money 
an exemplary punishment was called for. 
It is not long ago that reforms were in¬ 
troduced into Burma and steps taken to 
teach the people self-government. In 
my opinion integrity is essential for the 
successful working of the reforms. Cases 
of corruption when detected should be 
hrmly jmt down. 

For these reasons I do not feel disposed 
to interfere with the sentences and 1 
therefore dismiss both the applications. 

R.D. Applications dismissed. 
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PnATT AND MTA BU, JJ. 

JT/a Tin U —Appellant, 

V. 

Afa Ma Than and others —Respon¬ 

dents. 

F.* A. No. Si of I92(i, Decided on lith 
February 1927. 

(rt) Buddhist Law — ^^larrlagc. 

• Pratt. J. —No ceremony is uecess.iry under 
the liaidbist law for validating a m.arriage. 

[P 2&0, C 2} 

(i-) Buddhist Law — Succession—Divorce of 
2 )arenls does nut per sc extinguish rights of in¬ 
heritance of children—‘Vontliuiancc or discon¬ 
tinuance of filial relations is the deciding 
factor. 

Where there is a divorce the children ordi¬ 
narily go with one or other of the parents and 
lose the right to inherit from the parent with 
whom they cease to live unless they maintain 
or resume lilial relations with that parent. 

A divorce of the parents does -not per se ex- 
linguiah the rights o[ iiihoritanco of their 
children, it is a question of continuance or dis- 
continu.uice of filial relations after the divorce 
which is the deciding factor in all such cases. 
(Case Laic considered). [P 2o2, C 2J 

(c) Buddhist Laic —5noce54ion —Daughter not 
tahen 6'/ her mother with her at the time of her 
remarriage but UiAng with her maternal grand¬ 
mother—She nut living with her father also, but 
ja'.her matting-monctanj presents at the time of 
occasional visits to him—Daughter is cntl'.ied to 
inherit her father. 

Plaintiil’s mother loft her husband volun¬ 
tarily taking her infant child with her. There 
was no formal divorce. At the time of con¬ 
tracting a .Second marriage, she did not take her 
(laughter, the plaintiff, with her into her second 
husbauci’s bouse. Plaintiff lived with her 
maternal graud-mothor who was plaintifl’s 
£ ither’s mothor’.s cousiii. Plaintiff used occa- 
sioiiallv to visit Jier father who usjd to give 
her small monetary presents. 


Meld : that mere living apart under the cir- 
cumstauces cannot be considered uufilial con¬ 
duct on the part of the minor plaintiff and that ‘ 
plaintiff did maintain filial relations with her 
father and was entitled to inherit his estate. 

[P 262, C 2, P 253, 0 1} 

A. C. Mukerjee '—for Appellant. 

N. M. Mukerjee —for Respondents, 

Pratt, J.— Plaintiff Ma Tin U. ^ 
minor, sued by her next friend th& 
Pinya Mintbami, her maternal grand" 
mother, for possession of immovable 
property being the estate of her deceased 
father ^laung Hla Baw. 

The legitimacy of plaintiff, her right 
to inherit, and the fact that the suit 
properties belonged to Maung Hla Baw 
were challenged and were in issue. 

The-trial Court found that plaintiff 
was the legitimate daughter of deceased^ 
but that she was the child of divorced 
parents, who had gone with her mother’s- 
family and was nob therefore entitled to 
inherit. The Court further found that 
the suit property belonged to and was 
in possession of first defendant. 

The suit was accordingly dismissed.- 

There can 1)6 no doubt on the evi" 
donee that the finding that Ma Tin U 
was the legitimate issue of Maung Hla 
Baw and Ma Nyo Kyo, born in lawful 
wedlock, is correct. The evidence shows 
that Maung Hla Baw and Ma Nyo Nyo 
doped and a few days later defendont 1 
Ma Ma Than, mother of Maung Hla Baw 
approached the Pinya Mintbami with 
a view to the union being regularised 
by marriage. 

The ^linbhami agreed : bub stipulated 
there should be no elaborate ceremony, 
and the young couple took up thoir resi¬ 
dence at the house of defendant 1, where 
plaintiff was born about two years later. 

lb is clear that there was a valid 
marriage, and as the learned District, 
Judge pointed out no ceremony is necos-j 
sary under Buddhist law. The reason! 
for the absence of ceremony was cloarlyl 
that the bride’s mother was not pleased 
with the match, bub accepted the posi¬ 
tion, as the contracting parties had 
forced her liand by an elopement. It is 
obvious that had there been no marriage 
defendant would not have countenanced 
her son living with Ma Nyo Nyo in 
lier house or oven in a separate house in 
her compound. The most difficult point 
in the case is whether under the circum¬ 
stances Ma Tin U has forfeited her right 
of inheritance. There are a large number 
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oi reported cases on the right of the 
children of divorced x^arents to inherit, 
bub in none are the circumstances similar 
to those of the present case. 

There was no formal divorce. Ma 
Nyo Nyo left her husband, apparently 
because she and her mother-in-law could 
not agree, and took her child with her. 
This did not itself constitute a divorce. 
Plaintiff and her mother lived with 
Pinya Minthami. They went to India 
with the Minthami, and resided with 
her at Ratnagiri for three years. They 
returned to Mandalay and about three 
years later the Minthami took plaintiff 
to live with her at Syriam leaving Ma 
Nyo Nyo at Mandalay. Somewhere 
about this time, apparently in 1916, Ma 
Nyo Nyo married a second husband. 
This marriage operated as a divorce and 
dissolved the marriage tie between Ma 
iNyo Nyo and Maung Hla Baw. Plaintiff 
'did -nob go with her mother on her 
remarriage, and never lived with her 
thereafter, bub always with the mater¬ 
nal grandmother, the Pinya Minthami. 

Plaintiff used to visit her father occa- 
•sionally in Mandalay and received small 
monetary xu’esents from him. Her 
imother died, when she was 11, and she 
;came to Mandalay for the funoral. Her 
,father came and saw plaintiff and asked 
|her to live with him. She told him she 
would let him know after the funeral. 
jHer xmtornal grandmother sent for her and 
(advised her to live with her (plaintiff's) 
father, and plaintiff expressed her wil¬ 
lingness, but asked her to obtain her 
maternal grandmother's consent. Ap¬ 
parently this stoxi was never taken. 
Plaintiff returned to her grandmother 
at Syriam, and lived with her bill her 
father’s death in 1925. 

In the interval she paid a visit to 
Mandalay and bad been t-j see her father, 
who gave her a small money present. 

The learned District Judge seems to 
have been of opinion that the marriage 
between Maung Ilia Baw and Ma Nyo 
Nyo was dissolved as from the time of 
the final rupture between them, and that 
is why ho held that plaintiff went with 
her mother or her mother's family. Bub 
it is clear that there was no divorce in 
law, until the further act of volition 
by Ma Nyo Nyo, when she took a second 
husbaud. 

As already pointed out })Iainfciff did 
not live with her mother after the 


divorce, and it should be noted that her 
maternal grandmother with whom she 
lived, was a cousin of Maung Hla Baw s 
mother. Maung Hla Baw never set up 
a separate household after his wife left 
him and did not remarry. 

The rule for partition of property and 
children on divorce or separation by 
mutual consent is given in the Manugye, 
BookXn,Ch. 3. 

There is an equal iDartition of property, 
the father takes the male children and 
the mother the female. It is clear that 
at that time the children w’ere regarded 
as chattels, absolute property of th& 
parents, whose right to sell them is 
recognized. This is not in accordance- 
with modern ideas, but the general rule 
holds good that on divorce the sons 
follow the father and the daughters 
their mother, and ordinarily lose the 
right of inheritance from the parent with 
whom they cease to live. 

In the early case of A/i Thaik v. 

Til (1) it was held by the Judicial 
Commissioner, Lower Burma, that, where 
a husband and wife divox*ced by mutual 
consent, and the young daughter remain¬ 
ed in her mother’s house and the house 
of her mother’s husband till her father s 
death, and did not renew filial connexion 
with her father, and there was no 
special contract to the contiary at the 
time of the divorce, the dauglxtcr was not 
entitled to a share of the joint property 
acquired by the father and the second 
wife. A similar view was taken in 
3/tr Shivc (ie v. N(ja Lan (2). 

In Bii Ki/a v. PJan Pyn (5), however, 
Aston. J. C., held that the fact that the 
son after the divorce of bis parents lived 
during his minority with his mother did 
not deprive him of the right to a share 
in his father’s estate, for which he sued, 
when be was still a minor. This ruling 
is in favour of plaintiff’s claim in the 
present suit. 

In Ma Scin Nyo v. Ma Kyirc (1), 
however, Burgess, J. C., held that a 
daughter, who had gone witli her mother 
on divorce and reLuained with her, when 
she was remarried, was not entitled to 
inherit her father’s estate in the absence 
of any conduct on the father’s i^art 
indicating an intention to regard her as 
one o f his heirs. _ 

“UTU872*‘J-2J-I,. B. R. I84i 

(2) (1S72-923 L. B. R. 290. 

(3) I’. J. 299, 

(4J [1&92-9G] 2 U. B. R. 159. 
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In the later Upper Burma case of Jda 
Pon V. Mating Po Chan (5), a similar 
vie'iv was taken. In both these cases the 
failure of the daughter to maintain filial 
relations wich her father was one of the 
main grounds for deciding against her 
right to inherit. 

In the later case it was remarked by 
the learned Judicial Commissioner, that 
the intention of the law seems to be, 
that on divorce separate households 
should be constituted and that the mem* 
hers of each household should not retain 
the right of sharing in the estate of the 
other. The dictum of Mr. Jardine in 
Mi Thaik's case (1), that the principle 
ai)pli6d to an adopted son runs more or 
loss through the whole law of inheritance 
was quoted with approval. 

The view of Aston, J. G., in Bn Kyu 
V. Zxn Pyit, (3). w'as dissented from, 
however, by a bench of the Chief Court 
of Lower Burma in Mi San Mra Ri v. 
Mi Than Da U (6). In that case ths 
facts were that a son and daughter lived 
with their .mother after she had been 
div'orccd from their father. 

There was division of property at the 
time of the divorce and further property 
was assigned to the children. At the 
time of the divorce the children were six 
and eight years of ago, and wore eleven 
and thirteen, when the father died. 
They did not and could nob of their own 
accord renew filial relations with their 
father. Their father book an active 
intovojfc in their education and helped 
towards their support. He did nob take 
them into his own family. It was hold 
that both children were excluded from 
inheriting the father's estate. 

It should bo noted that in that case 
nob only was timro a division of 
property on divorce })Ub proiierty was 
assigned to their children, whereas in 
the present case there was no division of 
I)roporty, and no provision for the 
daughter, nor did the daughter join her 
motlior's faiiiily after divorce. 

It was remarked by Birks, J. in Mi 
San Mra Ri (G) that the family tie is 
severed by divorce, and tiio rights of the 
children of a divorcol pair seem to do* 
ponil U[)3n the arrangements made at the 
time of tlio divorce as to which branch 
of the two families they shall Ijolong to. 
The diildroii while minors are bound by 

{r>t [Th'JT-oiT ih Js. R. uo. 

('•,) [L'JO-i] 1 1., H. R, IGl. 


the choice of their parents, but if 
brought up by their mother, as is usual¬ 
ly the case, they can rejoin the father's 
family, when they attain years of dis¬ 
cretion. 

The value of Oopleston, J.’s judgment 
in that case is diminished by the fact 
that it is based upon a mistranslation of 
the passage at the end of Manngye.BookX, 
which led him to state that the children 
of separated parents are included among 
those children who cannot inherit. 

It is pointed out by U Tha Gywe at 
page 191, Vol, 2 of his Conflict of Autho¬ 
rity that the correct translation is 
“children, who have separated” and not 
“the children of separated parents,” and 
as a matter of fact the children of divorc" 

4 

ed parents are not included among the 
children not entitled to inherit in the 
Manugyo. 

In the latter case of Ma Yi v. Manny 
Gale (7), it was held that the marriage 
of parents who had separated was dis¬ 
solved when the wife remarried, and that 
children lose the right to inherit the 
property of the parent who has abandon¬ 
ed thorn unloss filial relations are re¬ 
sumed. It was further held that it is 
the will of the parents which decides the 
disposition of the children. 

The general principles are plain. 

When there is a divorce the obildron 
ordinarily go with one or other of the 
parents and loso the right to inherit 
h'om the pai’ont with whom they cease 
to live, unless they maintain or resume 
filial relations with that parent. As 
pointed out by U Tha Gy wo a divorce 
of the parents does not per se extinguish 
the rights of inheritance of their children. 
It is a question of continuance or discon¬ 
tinuance of filial relations after the 
divorce which is the deciding factor in 
all such cases. (Conflict, Vol. 2, pagol25’.) 

On considoration of the passages in 
Manugyo dealing with the subject, and 
the principles enunciated in the various 
rulings cited, it seems to me impossible 
to hold that T^Ia Tin U has forfeited her 
right of inheritance under the peculiar 
circumstances in evidence. 

PlainbitT’s mother Ma Nyo Nyo left 
her husband Maung Hla Baw voluntari¬ 
ly taking her infant child with her. 
There was no formal divorce. When 
subsequently Ma Kyo Nyo con tracted a 

■ (7]“ BrRriG7=in. O\'85=0 Bur, 

r.. T. 75. 
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second marriage her acfcion ipso facto 
dissolved the first marriage, but she did 
nob at that time taka her daughter with 
her into her second husband’s house. Ma 
Tin U was already at the time nob living 
with her mother, but with her maternal 
grandmother. There can be no doubt 
that the arrangement was one which 
suited both parents. 

Ma Nyo Nyo did nob want to take the 
child into her 'new household, whilst 
Maung Hla Baw had no separate house* 
hold -and doubtless did not want the 
trouble of bringing up a small daughter. 
The child’s maternal grandmother was 
his mother’s cousin and looked upon as 
an aunt from the Burmese point of view. 
The father would naturally regard the 
Minthami as a suitable guardian for his 
daughter. The fact that after the 
mother’s death Maung Hla Baw asked 
plaintiff to come to live with him and 
that his mobhor made the same sugges¬ 
tion indicates that thero was no rupture 
of filial relations. The girl’s reply that 
her grandmother’s consent should be 
obtained was very natural. She had 
been living with her grandmother from 
infancy and was still a minor. 

Maung Hla Baw’s failure to ask the 
grandmother’s consent cannot be constru¬ 
ed as indicating a severance of paternal 
relations. Thero is no reason to doubt 
that plaintiff again visite:! her father 
and maintained filial relations with him. 
The probability is that Maung Hla Baw, 
a widower, did net care to take the res¬ 
ponsibility of having his daughter to live 
with him till she attained her majority, 
and was of opinion that her maternal 
grandmother was the right person to 
take care of her during her minority. 
Mere living apart under the oircums* 
fcancos cannot bo considered unfilial con¬ 
duct on the part of the minor. 

As observed in MainKj SeinThwev. 
Jtla Skive Yi (8) [quoted with approval 
by their Lordships of the Privy Council 
in I^auno Dive v. Kiioo Haunrj Skein ('J)j. 
more residence doos not Dowadoiys and 

by itself prove or cvon set up an inference of a 
brcioh of filiil rolatious such as would donrivo 
a child of his rights. 

This is not a case whore on divorce the 
father abandoned his child, and she went 
to live with her mother and joinpd the 
new family. She has been througbo\it 

(8) ib u“^R. 396=13' Bur. LTTryioi 

(0) A. I. P. 19-25 P. C. 29 = 3 Rang. 20=52 I. 

C.). 
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in what might be described as neutral 
guardianship. I would hold, therefore, 
that plaintiff did maintain filial rela¬ 
tions with her father and was entitled 
to inherit his estate. 

It remains to be considered whether 
the properties in suit belonged to the 
estate of Maung Hla Baw. There is no 
question that first defendant Ma Ma 
Than and her children, Maung Hla Baw, 
deceased and the 2 and 3 defendants 
executed a deed of settlement dividing 
up her property between them and her¬ 
self and that the suit property fell to 
the share of Maung Hla Baw under that 
settlement. 

Delivery of possession w'as not neces¬ 
sary to make title pass. The learned 
District Judge’s reasons for holding that 
the property did not pass to Maung Hla 
Baw are nob sustainable. He reuaavks 
that 

the circumstances under which the deed of 
settlement came to be executed and registered 
iudicatc that Ma Ma Thau was worried by an 
undutiful s>n Maung B.i Sin aod in order to get 
lid of him she signed and registered the deed of 
settlement. Furcher Ma ila Than says, and I 
sa-3 no reason to’doubt it, thutMi.ung Hhi Baw 
refused his share saving that the distribution 
had been inequitable. 

The mere fact that Ma Ma Than divi¬ 
ded up her property amongst her child¬ 
ren, reserving a shave for herself in Older 
to escape the importunities of a son who 
was clamouring for his share, does not 
invalidate the settleniont. The evidence 
shows that the document was made after 
mature consideration and signed by all 
parties including Maung lIJa Baw. Ma 
2sla Than was defendant and her state- 
mout that Maung Hla Baw refused his 
share is not worthy of credit. There 
was every reason on the contrary to 
doubt it. 

Ma Ma Than was a notably untruth¬ 
ful witness. When called upon to pro¬ 
duce the deed of settlement slie filed a 
statement (at page 21 of tlio trial re¬ 
cord) in which she said that slie tore it 
up, because Maung Ilia Baw was dis¬ 
satisfied with his share and refused to 
accept it. In her evidence she stated 
(page 52 ravers.) the deed was cancelled 
in the following Thadingyut by mutual 
consent, and later on deposed, “I have 
looked for the deed but I could not find 
it. 

Obviously no reliance can be placed 
on her statement that Maung Hla Baw 
refused bis share. There is no document 
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alleged to be in existence cancelling the 
settlement. The second defendant ad¬ 
mitted that Manng Hla Baw obtained 
possession of his share. It is note¬ 
worthy that in all the maps filed by 
plaintiff, with the exception of one, the 
name of Maung Hla Baw appears after 
his mother's, and in the exception is the 
name of the original owner. It is clear 
that the legal title to the suit proper¬ 
ty was vested in Maung Hla Baw. 

Plaintiff as daughter is sole heir as 
against the parent, brother and sister. 

I would set aside the decree of the 
lower Court and grant plaintiff a decree 
as prayed with costs in both Courts. 

Mya Bu, J •—The divorce between 
Maung Hla Baw and Ma Nyo Nyo was 
brought about by the latter’s second 
marriage after desertion for more than 
tlie prescribed period of one year. It was 
effected by operation of law. There 
was no express arrangement as to 
who should take Ma Tin IJ, the only 
child of the marriage. Even before the 
second marriage, Ma Tin U lived with 
Ma Isyo Nyo's mother, the Pinya Min- 
thami, who was the first cousin of Maung 
nia Raw’s mother. While they ware 
living at Syriara Ma Nyo Nyo contracted 
the second marriage at Mandalay and 
subscqently died there during fcliat co¬ 
verture without over having got Ma Tin 
U to live with ]ior. 

While tiic evidence is silent as to 
friendly relations lictwoen ^la Tin U and 
lior mother after the second marriage, it 
shows tliat such relations subsisted hot* 
ween her and iior father after the 
niobhor’s death. 

The ordinary conception of a child 
being taken by one parent and abandoned 
l)y tlie other at tiio time, or in consequ¬ 
ence of, tlioir divorce is entirely absent, 
and tlio circumstances show tliat if Ma 
ffh'n n was abandoned l)y one of her 
parents that parent was Ma Nyo Nyo. 
This takes the relation l)6bwoon Ma Tin 
C and Maung Ilia Raw out of the pur¬ 
view of the case in Md Yi v. Ma Gaic (7), 
in whicli divorce hobwocn the parents 
having boon effected by separation for 
more than the proscviliod periods and 
their rospoctivo remarriages the cliild 
was taken and brought up by one parent 
in the now family under circumstances 
justifying the inference of al)andonmont 
hy the other. As in tliis case it is impos* 
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sibld to conceive that there ever was’a 
severance of filial relations between 
Maung Hla Baw and Ma Tin U either 
before, or at the time of, or after, the 
divorce,—mere separate residence per se 
not being such severance, [vide Mau7ig 
Sein Tluce v. Ma Since Yi (8) and Maung 
Dive V. Khoo "ELaung Sein (9)], there is 
no ground for requiring her to show 
resumption of filial relations between 
her and her father, 

I concur in the view of my learned 
brother that the plaintiff-appellant 
never lost her right of inheritance in 
her father’s estate. She is clearly the 
only descendant of Maung Hla Baw and 
is, therefore, his sole heir. As Maung 
Hla Baw had acquired legal titlef to the 
property in suit at the time of bis death 
the plaintiff-appellant is entitled to a 
decree as prayed for in her plaint. 

I agree that this appeal bo allowed 
and decree of the lower Court be saJj 
aside and plaintiff’s suit decreed with 
costs throughout. 

R.D. Appeal allowed. 
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CUNLIFFE, J. 

Kino'Evipcroi —Appellant. 

V. 

Nga Po Wun —Respondent. 

Criminal Revision No. 150-A of U>27, 
Decided on 2ad April 1027, being review 
of the order of the Township Mag. 
Twanto, in Crl. Regular No. 1 of 1927. 

(a) Cr/minal P. C., S. 502— Offence under 
Cl. 2 oj S. -107. I. V. C„ coviviitted by adult 
— S. 5G2 docs not apply. 

The ofience of house broakiog by night in 
order to commit theft, under Cl. 2, 8, 457 
I. P. C. is punishable with imprisonment for a 
term of 14 jears and tbereforo S. 562, Criminal 
P, C.. is not applicable to this oft'ouce in the 
case of au adult. [P 255 C Ij 

(5) Criminal P. C.. S. 236—S. 23G applies 
In cases of doubt ns to law ap 2 dlcabl€. 

Section 230 does not apply whore there is .any 
doubt as to the facts but applies where there is 
a doubt as to the law applicable to .a certain set 
cf facts which have boon proved. [P 255,0 1] 

Judgment. — On the night of the 11th 
November 192G, the house of Maung San 
Ya was broken into and a box, with its 
contents, was stolen. Five days later 
the .accused asked for a gratification of 
Ro. I from ISlaung San Ya on the as¬ 
surance that ho would recover the lost 
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property. The accused did not recover 
the lost property as promised, and he 
certainly took no steps whatever to 
cause the thief to bo apprehended. On 
these facts the Magistrate charged the 
accused, in the alternative, with the 
offence of housebreaking by night Jn 
order to commit theft, under S. 457, 

I. P. C. and with the ‘offence of taking 
a gratification to recover the stolen pro¬ 
perty under -S. 215, I. P. C. The Magis¬ 
trate has also convicted the accused in 
the alternative, under either S. 457 or 
215, and has released the accused on 
probation under the provisions of S. 502, 
Criminal P. 0. 

It is necessary, in the first place, to 
point out that the offence of housebreak¬ 
ing by night in order to commit theft, 
under Cl. 2 S. 457, I. P. C. is punishable 
with imprisonment for a term of 1 I 
lyears and, therefore S. 502, Criminal 
Ip. C. is not applicable to this offence in 
the case of an adult. But the alterna¬ 
tive finding of the Magistrate is illegal. 
|S. 23G, Criminal P. C. does not apply 
[where there is any doubt as to the 
facts, but applies where there is a doubt 
as to the law applicable to a certain 
,s6t of facts which have been proved. 
The Magistrate is not entitled to com¬ 
promise his doubts as to the true facts 
of the case by convicting in the alter¬ 
native. Ho is bound to come to a dis¬ 
tinct finding as to the facts. In this ca*:!© 
facts were perfectly simple and there is 
nothing whatever bo connect the accused 
with tho actual house-liroaking. The 
accused should obviously have been con¬ 
victed of an offence under S. 215, I. P. C. 
and for this offence, tho order releasing 
tho accused on probation was suitable. 

The conviction is. therefore, altered 
to one under S. 215, I. P. C.. and the 
order under S. 5(52, Oriminal P. C., will 
stand. 

r>.IJ. Conviction altered. 
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Carr and Maunc; Ba, JJ. 

N. K. Ahmedsa Rowther —Appellant. 

r. 

Mg. San Nycin and others —Respon¬ 
dents. 

L'\ A. No. 95 of 1020, ^Decided on 23rd 
March 1927. 


Evidence Act, S. 102 —Provitssory note bearing 
tioo endorsements, as lo same payment, of diffe¬ 
rent datcs^Plainti ff must prove that the date 
bringing his suit within time is co?'rect. 

Where there are two eudorsements on the pro¬ 
missory note as to the same payment of -iDterest 
but the dates of the two difier, and if one is 
correct, the suit is in time, while if the other is 
correct, the suit is time barred ; it is the duty 
of the plaintiff to prove that his suit is within 
time, and to do that he must prove that the date 
bringing tho suit in time is correct. [P 256 C 1] 

P. D, Patel —for Appellant. 

J, R. Choxvdhury —for Respondents. 
Carr, J .—The plaintiff-appellant sued 
the defendant-respondents for money due 
on a promissory note. The note was 
executed on the 27bh November 1919, 
and the suit was filed on the 13th 
November 1925 very nearly six years 
later. It was claimed in the plaint that 
the suit was within time by reason of a 
payment of Rs. 500 towards interest 
alleged to have been made on the 14th 
November 1922. The original borrowers 
were both dead, and the suit was against 
their legal representative who denied 
knowledge of the transaction and pub tho 
plaintiff appellant to strict proof of his 
claim. The learned Additional District 
Judge found that tho plaintiff appellant’s 
suit was time barred and accordingly dis¬ 
missed it with costs. 

The promissory note bears an endorse¬ 
ment in Tamil to the effect that Rs. 500, 
had been paid towards tho note on tho 
14bh November 1922. Immediately 
l)elow this endorsement was another 
ond«^rsemonb in Burmese purporting 
to bo written and signed by Ko 
Kya Baw, tho original borrower, 
regarding the payment of Rs. 500'. Tho 
date of this second endorsement is tho 
1st lazan of Ta>iaungmon, 1284, B E. 
This is equivalent to the English date 
20bh October 1922. Thu?, if the 
Burmese endorsement is correct, t-ho 
money was paid more than three years 
before the institution of tho suit, and 
the suit is time barred. The parties ap¬ 
pear to have overlooked tho difference in 
dates between the?o two endorsements, 
and this difference is nob referred to in 
tho evidence. Apparently it :wa3 nob 
discovered until tho learned Additional 
District Judge came to write his judg¬ 
ment. In his judgment he has made an 
incorrect statement. He says that accor¬ 
ding to tho plaintiff the payment of in¬ 
terest was made on the 20th October 
1923. The plaintiff-appellant has no- 
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where stated that this was the date. In 
all probability the word “plaintitE" is a 
clerical error for “promissory note but 
in any case the learned Additional Dis¬ 
trict J udge should have dealt with this 
matter in 'somewhat more detail. As 
the case now stands, we have two 
endorsements on the promissory note, 
neither of which need be called in ques¬ 
tion in regard 'to its genuineness and 
good faith. The dates of these two 
differ: if one is correct, the suit is in 
time, if the other is correct, the suit is 
time- barred. 

It is undoubtedly the duty of the 
plaintiff-appellant to prove that his suit 
is within time and to do that he must 
prove that tho date given in the Tamil 
endorsement is correct. We are of 
opinion that he has not done this. 
The plaintiff-appollaub himself said in 
his evidence that the money was paid on 
tho lith November 19‘22, but he is 
illiterate. Ho gives no reason why he 
should remcmljer the exact da‘e, and tho 
probability is that ho is relying entirely 
on tho Tamil endorsement. His 4bh 
witnoss, A. V. A. Pillay, states that ho 
himself wrote this Tamil endorsement 
at tho time of payment of money, which 
was about tliroo years ago. He does not 
say on what date tho payment was ac¬ 
tually made and in all probability, ho 
could not rerneoiber, after such a lapse 
of time, its exact date. Ho is not ques¬ 
tioned as to whether he can swear to tho 
corroctness of his eudorsemont. Perhaps 
had the question been put to him he 
would havo sworn to it ; bub oven then 
wo should find somo difficulty in accept* 
ting bis statement as aucurabo after this 
lapse of time. 

The existence of tho two endorsements, 
ditf’oring in date, shows beyond doubt 
that one or other of the writers must 
have made a misbako : which of them 
was inistakon it is now impossible to say. 
Thoro is no reason to suppose that U 
Kya Baw intontionally gavo a wrong dale 
to his ondorsemont. ilo could at tliat 
liiiio have had no possible reason for 
doijig so, and it seems to us that his 
endorsement is entitled to at least as 
uiucli woight as tho endorsoment written 
by Pillay. 

Tho result i;S that it remains decidedly 
uncortain whether tho payment was 
made on .the 20th .'October or on the 
lltli November 1922. That being so, 


we consider it impossible to hold that 
the plaintiff-appellant has proved that 
the payment was made on the 14fch 
November 1922. That being so, he has 
failed to prove that his suit was in time, 
and, as it was incumbent on him to do 
so, his suit was rightly dismissed. 

The appeal is, therefore, dismissed 
with costs. 

R D. Appeal dismissed^ 
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Rutledge, G. J., and Mya Bo, J, 

C. S. Maha Sahha —Appellant. 

V. 

Anna Sohdn Lall —Respondent. 

Misc. Appeal No. 68 of 1926, Decided 
on 22nd March 1927, from the decree in 
Original Suit No. 83 of 1916. 

(a) Hindu Law — Maintenance — Widow's ri'jht 
to, cannot he defeated by will—Hindu from the 
Punjab is governed by Mitalishara School. 

A Uiadu from the Puojab is prima facie sub¬ 
ject to tho principles of the Mitakshara School 
of Hindu Law, and tho principles of (hat school 
impose a primary duty and charge upon a hus¬ 
band of maintonance of his wife or wives, and a 
testator cannot by will defeat that olains. 

[P 257 0 IJ 

(t) Hindu Law—Maintenance can be claimed 
in adviinistralion suit but arrears must be 
claimed in a separate suit — Administration. 

A parly may apply for maintenance in the 
administration suit itself and a separate suit is 
not necessary ; but arrears of maiutonauce must 
bu claimed by a separate suit. [F 257 C Ij 

Halkar — for Appellant. 

Dadachanji —for Respondent. 

Rutledge, C. J. —This is an appeal 
from an order of this Court on the 
original side granting the respondent 
maintenance at the rate of Rg. 100 a 
month from the date of her application 
tho 3rd August 1925. The learned 
Judge has held—and it has not been 
disputed—that the respondent was the 
lawful wife of one Sohan -Lall, deceased. 

Throo points arc urged by Mr. Halker 
against the validity of the order. In the 
first place he urges that by a will made 
previous to the marriage of the respon¬ 
dent to the deceased, Sohan Lall, he 
had disposed of all his property, and 
that, consequently, there is no fund loft 
out of which maintenance could be given. 
Tho learned Judge in terms has not dealt 
with the objection, bub we are of opinion 
that it cannot prevail. The deceased 
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being a Hindu from the Panjab, was 
prima facie sabject to the principles of 
the Mitakshara School of Hindu Law 
and in our opinion, the principles of that 
school impose a primary duty and charge 
upon a husband of maintenance of his 
wife or wives, and a testator cannot by 
will defeat this claim. This provision 
has been recognized by the Hindu Wills 
Act, and seems to have been regarded as 
valid and applying to this case by the 
appellant himself from his objections, 
para. 4. 

The second point urged is that the 
respondent’s only remedy was by regular 
suit, and that she should not have been 
allowed to petition, as she has done, in 
Oivil Regular 83 of 1916, and reliance 
is placed upon S. 7, Ols. 1 and 2, Court 
Fees Act. These sections do not help us. 
They only mention what the Court fee 
would be if she had proceeded by regular 
suit. 

In Civil Regular Suit No. 83 of 1916, 
the respondent undoubtedly was a party, 
and in that suit Mr. S. A. Rahman, an 
Advocate of this Court, was appointed 
administrator of the deceased’s estate, 
and be also obtained letters of adminis* 
tration with the will annexed. The 
respondent applied to him for mainten* 
ance, bub he very properly replied that 
ho could not—though he thought that 
she bad a claim—pay it without the 
orders of the Court. Those orders wore 
sought and they have been given ; and we 
consider, in the circumstances of the 
case, there was nothing irregular in 
seeking such orders in Civil Regular Suit 
No. 83 of 1916, nor in the Court giving 
them. 

The third point urged is that the 
amount is unreasonably large; that the 
will in respect of other widows had fixed 
a sum of Rs. 36 a month ; and that we 
ought to assume by analogy that that is 
a reasonable amount. 

A point is urged that the respondent 
received pertain property on the death 
of the deceased, and that, until the 
Court had ascertained the amount of 
that property, no order for maintenance 
ought to be given. We have nothing 
before us to show what property the 
respondent, in fact, received, and we 
notice that, though the respondent was 
called and gave evidence as to her 
marriage, she was in no way cross- 
examined as to what property she had 
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received. We also notice that the will 
mentions with reference to the other 
widows, certain property which they 
were given ; that, in the instance of a 
property a particular widow’s name ap¬ 
peared with the deceased as joint owner; 
and that she was given an estate for life 
in that particular property ; so that, the 
amount of the monthly maintenance 
mentioned in the will cannot, at any 
rate, in that instance be taken as what 
the deceased thought was a proper 
amount. 

The learned Judge has taken into con¬ 
sideration the size of the estate, the fact 
that one of the widows has died and is 
no longer a charge on it, and had also 
the opportunity, which we have not, of 
judging from the appearance of the res¬ 
pondent and her position in life what 
would be A reasonable amount to main¬ 
tain her. 

In view of all these facts we are not 
prepared to differ with the learned 
Judge, or to think that in fixing Rs. 100 
a month he was too generous. The 
appeal will accordingly be dismissed 
with costs, five gold mohurs. 

The respondent has brought a cross 
appeal in respect of arrears of main¬ 
tenance for the last ten years. The 
learned Judge, in our opinion, quito 
rightly refused to make any order in res¬ 
pect of these arrears and referred the 
respondent to a separate suit. The cross 
objection is accordingly dismissed. 

H-D. Appeal dismissed. 
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Das, J. 

E'ioin Shauh IFa—Appellant. 

V. 

U Po Nyun —Respondent. 

S. A. No. 697 of 1926, Decided on 
29th March 1927. 

Specific Relief Act, S, 55 — Case one of treS’ 
pass — Parly should sue for possession before 
asking for Injunction. 

u ^ oiaudatory iojunctlon can 

be filed* there must be an obligatiou on the part 

of the defendant to perform certain a-cts. Where 
therefore it is not alleged that the other party 
has committed a breach of any obligation on hU 
part and the case is merely one of trespass, 
the plamtifls remedy is to file a suit for 
poseasion of the land and a suit for 


1927 
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a mandatory injunction can not be filed 
without suing for possession of the land. 

rp 258 C 1] 

Kyato Din —for Appallant. 

Young —for Hespondenfc. 

Das, J. —The respondent filed a suit 
for a mandatory injunction directing the 
appellant to remove his rubber trees, a 
hut and brickpost standing on the res* 
pondent’s rubber land. The respondent’s 
case was that the land in question for¬ 
med part of bis holding, and that the 
appellant had trespassed on it, planted 
rubber trees and erected a hut on a por¬ 
tion of the land. Both the lower Courts 
granted the injunction asked for. 

It is now argued before me that S. 54, 
Specific Relief Act, does not apply 
to the facts of this case ; that a suit for 
a mandatory injunction will not lie on 
the facts of this case ; and tha^t the res¬ 
pondent should have filed a suit for pos¬ 
session of the land before asking for an 
injunction. S. 56, Specific Relief Act, 
runs as follows : 

Whea to prevent the breach of an obligation, 
it is necessary to compel the performance of cer¬ 
tain acts which the Court is capable of enforc¬ 
ing, the Court may in its discretion grant an in¬ 
junction to prevent the breach complained of 
and also to compel performance of the requisite 

acts. 

Before a suit for a mandatory injunc¬ 
tion can be filed there must be an obli¬ 
gation on the part ‘of the defendant to 
perform certain acts. In this case it is 
nob alleged that the appellant ^ has coni- 
mitbed a breach of any obligation on his 
part. The case was merely one of tres¬ 
pass, and the respondent’s remedy was to 
file a suit for possession of the land. I 
do nob think that a suit for a mandatory 
injunction can be filed without suing for 
possession of the land. 

I must, therefore, allow this appeal 
and dismiss the respondent’s suit with 
costs in all Oourts. 

T) n. Appeal allowed. 
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Mya Bu, j. 

Maung Po Kioe—Appellant. 

v. 


Maung Sein Respondent.. 

S. S. A. No. 148 of 1926, Decided on 


25th March 1927. 

Civil P. C.. 0.17. R. ground^. 

Asenco of abvocato owing to hiB 
another case is not Bufficient ground 0^] 

mont. ^ 


Ohowdhury —for Appellant. 

Thein Maing (1)—for Respondent. 

Judgment. —Mr. Sen for Mr. Chow 
dhury for the appellant mentioned that 
the latter is away at 'Kyauktan and asks 
that the case may be adjourned. The first 
application for adjournment was^made at 
about 11-10 a. m. to-day by Mr. Shun- 
mugam, stating that Mr. Ohowdhury had 
to go to Kyauktan on a criminal case. X 
pointed out that was not sufficient 
ground for adjournment but I would not 
take up this case before '2-30 p. m. to¬ 
day. In spite of this Mr. Sen has now 
been instructed to apply for adjourn¬ 
ment. I refuse to grant the request. Mr. 
Sen withdraws from the case. U On Pa 
for the respondent present. The appeal 
is dismissed for default with costs. 

R.D. Appeal dismissed. 
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Heald and Oundipfe, JJ. 

K. K. Deb —Appellant. 

V. 

L. Chowdhury —Respondent. 

First Appeal No. 123 of 1926, Decided 
n 28bh March 1927, against the decision 
if the Disb. J. Akyab. 

Civil P. C., S. 39—Decree can be sent for 
cccution to more than one Court, 

There is nothing in the present Code, any more 
lan there was in the Oode of 1859 which prohi- 
its the sending of a decree for execution to two 
ourts at the same time : A, I. R. 192G P. 0. 16, 
)xpl. ; 14 M. I. A. 629 (P. C.), Poll [P 261 C 1] 

Anklesaria —for Appellant. 

K. G. Bose —for Respondent. 

Heald. J —In suit No. 20 of 1916 in 
he District Court of Akyab respondent 
btained ex parte a mbney decree for 
var R 5 , 5,000 against appellant, the dec- 
ee being dated the Slsb March 1916. 

On the lObh April 1916 in Bxecu- 
ion Case No. 82 of 1916 of the District 
)ourb of Akyab he applied for the trans- 
orof the decree to the Court of the 
>econd Subordinate Judge of Chittagong 
or execution, and it was duly 
erred. Execution Case No. 315 of 1916 
lyas opened in that Court, and ultimately 
bat Court returned the decree with a 
•erbificate that a writ of atbachmenb had 

)een issued and a sum of Rs. 450 had 
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bean realised, bub that because bhe origi* . 
nal decree obtained by the deoree*holder 
at Akyab had been set aside on the 
ground of fraud by a decree of that Court 
passed on the llth February 1918 in 
• Suit No. 611 of 1916, the execution could 
not proceed. It may be noted that it 
does not seem to be alleged that the 
decree was actually set aside, and that 
the part of the certidcate stating that 
it bad been set aside seems to -have bean 
mistaken. 

On the 2nd September 1918 respon¬ 
dent in Execution Case No. 138 of 1918 
of the District Court of Akyab again 
applied for the transfer of the same dec¬ 
ree and this time he asked for it to be 
transferred to the first Subordinate 
Judge’s Court at Chittagong. The decree 
was transferred and the case in the 
Akyab Court was closed. The record of 
the procesdings of the Akyab Court does 
nob show that any certificate under S. 41 
of the Cede was received from bhe Chit¬ 
tagong Court, but it does contain a peti¬ 
tion tiled by respondent asking whether 
or not such a certificate had been 
received, and a note by the Judge saying 
that no certificate had been received and 
directing that a letter be written to the 
Chittagong Court bo enquire. The peti¬ 
tion was filed on the 30bh November 
1925, and the Judge’s note was made on 
the same day, but bhe record does not 
contain any reply from the Chittagong 
Court. It appears, however, from bhe 
register of execution cases in the Court 
of the First Subordiuabe Judge of Chitta¬ 
gong, that the decree was duly received 
in that Court, that Execution Case 
No. 610 of 1918 of that C'.>irt was opened, 
the decree to be executed being that 
passed on the 3rd March 1916 by the 
District Court of Akyab in Suit No. 20 
of 1916, that application for execution 
of that decree had previously been made 
in Execution Cases 82 of 1916, 315 of 
1916 and 138 of 1918, that the applica¬ 
tion was dismissed for default on the 
27th February 1919 and that the resvilt 
had been reported, presumably to the 
Akyab Court, on the 14bh March 1919. 

On the Isb November 1921 in Exe¬ 
cution Case No. 66 of 1921 of the Akyab 
Court respondent applied for execution 
of the same decree by the attachment of 
certain furniture at Akyab which be 
alleged to belong bo appellant. A war¬ 
rant of attachment was issued, but was 


returned unexecuted because respondent 
had failed to point out the furniture, 
and as respondent did not appear, bis 
application for execution was dismissed 
on the 7th ■ December 1921. 

On the 16bh February 1924, in 
Execution Case No. 6 of 1924 of the Dis¬ 
trict Court of Akyab a fresh application 
was made for transfer of the decree to the 
Court of the Second Subordinate Judge 
of Chittagong, and it was transferred. 
An Execution Case said to be No. 326 of 
1925 of the Second Subordinate Judge 
of Chittagong was opened, but the appli¬ 
cation for execution was dismissed for 
default on respondent’s part. A fresh 
application for execution in Case No. 521 
of 1925, was made in the same Court, and 
in that case appellant raised an objection 
that the application was time barred, 
and also that Court had no jurisdiction 
because the First Subordinate Judge of 
Chittagong had sent no certificate 
under S. 41 of the Code to the Akyab 
Court so that the decree was still in the 
First Subordinate Judge's Court for exe¬ 
cution and could not he executed by any 
other Court. The Second Subordinate 
Judge said that it was not for him to 
hold that the District Court of Akyab 
had acted illegally and without juris¬ 
diction in transferring the decree to his 
Court and he stayed execution in order 
to give appellant time to apply to the 
District Court at Akyab. 

Appellant then applied to the District 
Court of Akyab to recall the decree 
which it had sent bo bhe Second Subor¬ 
dinate Judge of Chittagong in Execution 
Case No. 6 of 1924 on the ground that 
after the decree, had been sent to the 
First Subordinate Judge in Execution 
Case No. 138 of 1918 of the Akyab Court, 
the Akyab Court hid no jurisdiction to 
transfer it to the Court of the Second 
Sub-Judge at Chittagong. 

The learned Judge held that oven if 
no certificate was sent by the Chittagong 
Court to the Akyab Court in the Chitta¬ 
gong Execution Case No. 610 of 1918, 
nevertheless fclie Akyab Court, which was 
the Court which passed the decree had 
power to send it for execution to another 
Court at Chittagong, and accordingly 
dismissed the application. 

Appellant appeals on the ground that 
the learned Judge was mistaken in law in 
finding that the Court which passed a 
decree has power to send the same 
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decree for execution to two Courts at the 
same time. 

We have hoard the learned advocates 
on both sides and on the facts I am of 
opinion that no question of concurrent 
execution arose. The register of the 
Chittagong Court shows that a report, 
which was presumably the certificate 
required by S. 41 of the Code, was sent by 
the First Subordinate Judge of*tho Chit¬ 
tagong Court to the District Court of 
Akyab in Execution Case No. CIO of 1918 
of the Chittagong Court. There is a 
strong presumption that the entry in the 
official register of the Chittagong Court 
was correctly made, and there is also a 
presumption that that Court followed 
the procedure laid down in the Code, 
There is nothing to rebut those presump¬ 
tions, except the fact that the certificate 
was not found on the record of the Akyab 
Court’s proceedings. I would, therefore, 
hold that the certificate required hy 
S. 41 of the Code was sent by the Chitta¬ 
gong Court to the Akyab Court and that, 
therefore, there was no question of con¬ 
current execution in two Courts or of 
the jurisdiction of the Akyab Court, 
which passed the decree, to transfer the 
decree to the Second Subordinate Judge 
of Chittagong. 

As, however, the lower Court disposed 
of the matter solely on a question of lasv 
and the appeal has been argued in this 
Court only on that question I think that 
it is desirable that we should express our 
opinion on that point. 

It is common knowledge that there has 
l)eon a confiict of judicial decision on the 
question whether the ^ Code allows or 
contemplates the execution of a decree 
in more than one Court at the same time, 
and there is at present before the Indian 
Legislature a Bill intended to make the 
law on this subject clear. The view 
that two Courts cannot have concurrent 
jurisdiction to execute the same decree is 
based on the decision of the Lordships 
of the Privy Council in the case of the 

Maharajah of Bohili V. Narasaroja (l). 
Jn that case a decree was obtained in 
the District Court of Yizagapatam and 
was sent to the Court of the Munsif of 
Parvatipur for execution on the ground 
that the proporbios against which execu¬ 
tion was desired were within^ the limits 
of the territorial Jurisdictio n of the 

(1) A. I. U. lOlG P. C. 10=39 Mad, 010=13 
1. A.238 (P. C.). 
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Munsif. The Munsif attached certain- 
properties within the local limits of his 
jurisdiction, but subsequentl/ dismissed 
the application for execution. The Munsif 
did not send to the District Court the- 
cerbificate required by S. 41 of the Code. ’ 
The decree-holder applied to the District 
Court for the sale of the property which 
had been attached by the Munsif. Their 
Lordships held that when the applica¬ 
tion for the sale of the property which 
had been attached by the Munsif was- 
made to the District Court 

tliat Court was not the proper Court to which 
the »pplicattoa to execute the decree by sale .of 
the immovable property which had been at¬ 
tached by the Court of the T^Iunsif should have 
been made, and that the proper Court to which 
that application should have been made was the- 
Court of the munsif of Parvatipur, as that was the 
Court whose-duty it then was to execute the dec¬ 
ree 80 far as it could be executed by that Court, 

That dictum has since been regar¬ 
ded as deciding that when a decree has 
been transferred to another Court for 
execution, that Court alone has power to- 
execute it, but with all respect to tbo 
learned Judges who have so held I 
would suggest that it does not go so far. 
The application with which their Lord- 
ships wore dealing was an application 
to the District Court for tte sale of 
property which had been attached in- 
execution by the Munsif's Court. It 
does not appear from the report whether 
the property which had boon attached 
was or was nob within the territorial 
limits of the jurisdiction of the District 
Court ; it may be presumed that it was. 

It does not, however, seem to follow from 
the fact that their Lordships held that 
the District Court was nob the proper 
Court to order the sale of property which 
had been attached by the Munsif that 
their Lordships intended to lay down a 
general rule that a decree cannot bo 
executed in two Courts at the same time. 
Such a rule would be directly contrary 
to their Lordships’ own decision in the- 
case of Saroda v. Luchmeepat (2), where 
they said : 

A more important point involvod in the oase- 
is whether the transinission could be made to 
the three Zillah Courts ooucurrently, for the 
purpose of execution. On consideration of the 
Code their T-ordshipa can find nothing to prevent 
this being done. On the contrary, the procedure 
is well adapted'to allow of it, and of its being 
done most beneficially for the creditor and 
without in justice to the debtor. If it were not 

SO, tbe debtor might be able to get tid o* ois 

'^(2) [1871J 14 M. LA. 529=17 W. R. 239=2. 

Suthor 560=3 Sar. 77 (P. C.). 
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property before it could be attached. Oa the 
other hand, there is provision for the protection 
of the debtor, for the issuing of the execution in 
more zillahs than one is made subject to the 
control of the Judge, who may refuse to do so, 
where ' he saw there was any sufficient reason 
to the contrary, (S. 286). Again, after the at¬ 
tachments have been granted, if there should be 
any ground of complaint, the debtor and any 
parties interested may apply, under the provi¬ 
sions of the Code, to remove or stay proceedings 
under them. 

It would, no doubt, in many cases, be a right 
exercise of the discretion of the Court not to act 
on the power, and to refuse to send a decree for 
conourreut execution into several places; and 
when it did act on it, it would be, in many cases, 
proper to impose terms on decree-holders, that 
they should not proceed to sale under all the 
attachments at once. 

Ifc is clear from the provisions of O. 21, 
R. 26, that the Court which passed the 
decree retains control of the execution 
proceedings since it can stay execution 
or malce any other order relating to the 
execution which might have been made 
bj it if execution had been issued 
by it or if application for execution had 
been made to it. There is nothing in 
he present Code, any more than there 
was in the Code of 1859, which prohibits 
the sending of a decree for execution to 
two Courts at the same time and as 1 
do nob think that the decision of the 
Privy Council in the case first cited 
decides that a decree can never in any 
circumstances be executed by two 
Courts simultaneously, I would bold 
that the lower Court was right in find¬ 
ing that even if the certihcate required 
by S. 41 was not sent to the District 
Court of Akyab by the Court of the 
First Subordinate Judge of Chittagong, 
the District Court of Akyab, which was 
the Court which passed the decree, had 
jurisdiction to send the decree for execu¬ 
tion to the Court of the Second Subordi¬ 
nate Judge of Chittagong. 

1 would, therefore, dismiss the appeal 
with costs. Advocate’s fee to be ten 
gold mohurs. 

Cunliffe, J. —I agree. 

D.D. Appeal dismissed. 
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Heald, J. 

Anandaw —Accused—Applicant. 

V. 

King'Eviperor —Respondent. 

Criminal Revision Ko. 162 B of 1927 
Decided on 23rd March 1927, 


Penal Code, Ss. 497 & 498—Man and woman 
living together as husband and wife — Presuvi2>‘ 
tion of marriage arises even though they belong 
to castes which ought not to intermarry—Factum 
valet applies. 

Where a man and a woman lived together aS 
man and wife, there is a presumption that they 
were legally married,, and even though they 
belong to .castes or classes which ougho uot to 
intermarry, nevertheless, factum valet quod fieri 
non debuit applies. [P 261, C 2J 

Judgment. —Applicant has been con¬ 
victed of adultery with the wife of one 
Bahadur Bebara and has been sentenced 
to a fine of Rs. 150 wich he has paid. 
In the trial Court the conviction was 
under S. 498,1. P. C., but on appeal ib 
was altered to one under*' S. 497. Both 
the Courts held it proved that Bahadur 
Bebara brought the woman from India 
as his wife some two years ago, that 
they lived together as man and wife 
at applicant’s house as at other places ; 
that when Bahadur Behara left the 
woman in applicant’s house and went 
elsewhere to work, applicant bad sexual 
intercourse with the woman. It is 
suggested in this Court that it ';vas not 
proved that Bahadur Behara and the 
woman were legally married and that ib 
was proved that Bahadur Behara had 
made over the woman to applicant for a 
sum of Rs. 47-1-6. 

1 have read the records and I seo no 
reason to interfere. There can bo no 
doubt that Bahadur Behara and the 
woman lived together as man and wife 
and that applicant knew of the relatiou- 
ship between them. There is o. presump¬ 
tion that they were legally married, 
and oven if it is true that they belong to 
castes or classes which ought uot to 
intermarry, nevertheless, factum valet 
quod fieri non debuit. The presumption 
that they were man and wife was not 
rebutted, and therefore I am not pre¬ 
pared to hold that applicant was wrongly 
convicted. The sentence was certainly 
nob unduly severe. 

The application is dismissed. 

R.D. Application dismissed. 
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Pratt, J. 

Mating Hla Din —Appellant. 

V. 

Mating Ryaw GaZe—Respondent. 

S. S. A. No. 152 of 1926, Decided on 
2l3t March 1927. 

(a) Civil P. C., S. 102 —A suit for produce 
of land forcibly'taken'ts of small cause nature 
—Provincial Small Causes Cotsrts Act, Sch. 2, 
Art. 31. 

A suit for the produce which defendaut ‘ had 
taken from the land which he had entered and 
forcibly worked, or its value,’ is not one for 
accounts and is of a small cause nature* 

[P 263 C 2] 

(&) Provincial Small Causes Courts Acf, Sch, 
2, Art. 31 —Suits described are of the nature of 
suits for an account. 

The forms of suit described in Art. 31 are 
included as being of the nature of suits for au 
account: 23 Cal, 884 (F. B.) Foil. ; A. I. B. 1921 
V. B. B. 8, Dis$. [P 262 0 2] 

Aung Thin —for Appellant. 

Ko Ko Gyi —for Respondent. 

Judgment. —Plaintiff purchased cer¬ 
tain paddy land at a Court auction. 
Subsequently defendant worked a portion 
of the land, clainung to be a tenant of 
the original owner. Plaintiff accord¬ 
ingly sued for the produce, which defen¬ 
dant had taken from the land which be 
had entered and forcibly worked or its 
value, Rs. 210. 

The suit was decreed in the Township 
Court, but that decree was reversed on 
appeal to the District Court. Plaintiff 
now comes up on second appeal. A pre¬ 
liminary objection has been taken that 
no second appeal lies, the suit being of a 
small cause nature. On behalf of plain¬ 
tiff it is contended that the suit is one 
for the profits of immovable property belong¬ 
ing to the plaintiff, which have bseu wrongfully 
received by defendant 

falling within Art. 31, Sch. 2, Provincial 
Small Cause Courts Act, and as such 
excepted from the cognizance of a Court 
of small causes. The suit is in effect 
for damages for use and occupation and 
is similar to a suit for mesne profits, 
though the actual claim is for the whole 
produce removed and not for mesne pro¬ 
fits only. 

In Kunjo Behary Singh v. Madhub 
Chundra Gkosc (1), it was held by a 
majority of a full bench of the Oaloutta 
High Court that no second appeal lies 
from a suit for mesne profits where the 
value of the subject-ma tter in dispute is 

(1 } “[1890]’W CaiTliailFTB.j 


less than Rs. 500. In order to ascertain- 
whether a suit for mesne profits falls* 
within the definition of Art. 31, above 
quoted, Petberam, G. J., considered it 
necessary to examine carefully what 
a suit for mesne profits was. He 
laid down that if any person, by 
force or fraud takes possession of immo- 
vable property which belongs to another 
and deprives the true owner of the pos¬ 
session of bis property, be commits a 
trespass for which trespass the owner 
of the property may compel him by civil 
suit to pay him damages in the nature 
of mesne profits. In such a suit the 
profits of the property actually received» 
by the wrongdoer may not even be tho 
measure of the damages. 

The article on which reliance is placed 
runs : 

Any other suit for au account, including a 
suit by a mortgagor, after the mortgage has beeu 
satisfied, to recover surplus collections received, 
by the mortgagee, and a suit for the profits of 
immovable property belongiug to the plaintiff, 
which have beeu wrongfully received by the 
defendant. 

Reading the article as a whole it seams 
quite clear that the forms of suit 
described are included as being of the 
nature of suits for an account. As 
Petberam, C, J., puts it: 

The artioie, 1 think, clearly contemplates cases 
iu which the plaintiff claims an account ef 
moneys, which the defendant has received, and 
to an account of which the plaintiff is entitled 
because the moneys received belonged to him. 
This is uot the caee in a simple action for dam* 
ages, and what is called an action for mesne 
profits is nothing more. 

A suit for profits of immovable pro¬ 
perty wrongfully received is included 
from the point of view of a suit for an 
account. A contrary view was taken by 
Saunders, J. C., in Maung Tun E. v. 
Maung Shwe Tha (2), after discussing 
the conflicting views of the Indian High 
Courts. He was of opinion that the pro¬ 
position that the last two sentences of Art. 
31 are governed by the first part of the 
first sentence and that the fact that Art. 
31 follows Article 30, which deals with 
a suit for an account of property, indP 
cates that it was the intention of Art, 
31 to exclude only suits for an account 
is extremely doubtful. I have studied 
the Bombay aud Madras cases cited by 
Saunders, J. 0., in his judgment and 
still of opinion that the view taken by 
the majority in the Calcutta case already 
referred to is correct. It se ems to m e 

(2) A. I. R. 1921 U. B. R. 8=4 U. B, R. 83.~ 
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clear that the first part of the first 
sentence governs the last two clauses of 
Art; 31. 

In Antone v. ^adadev Aiiant (3), a 
bench of the Bombay High Court held, 
following the current of decisions in the 
Court, that a claim for mesne profits 
by a purchaser at an execution sale, 
based on the allegation that he had been 
dispossessed by the defendant, cannot be 
regarded as a claim in which the defen* 
dant rightfully received and wrongfully 
retained those profits, and falls within 
01, 31 of the Provincial Small Cause 
Courts Act, Schedule, 2. 

The judgment is unsatisfactory inas¬ 
much as it does not discuss the question 
of whether Cl. 31 refers to suits of 
the nature of suits for an account only. 
The Madras Puli Bench in Scivari’ 
vmthu V. Aiihuriisu, Rowthar (4) laid 
down categorically that a suit for the 
profits of immovable property belonging 
to the plaintiff which have been wrong¬ 
fully received by the defendant, who 
dispossessed the plaintiff in execution 
of a decree afterwards set aside on 
appeal is not cognizable by a Court of 
small causes, but did not discuss the 
point referred and gave no reasons. 
This decision cannot therefore be con¬ 
sidered as illuminating. 

In the later case of Ramasaini Reddi 
V. Authi Octkshmi Ammcil (5), it was held 
that a suit framed as one for mesne pro¬ 
fits was exempted from the cognizance 
of the small cause Court under 01. 31, SoK. 

2, Small Cause Courts Act. Here again 
no reason was given ; there was no dis¬ 
cussion, and no authority was cited. 
The finding was taken apparently as a 
matter of course, and is not helpful. 

The plaint in the present suit is not 
couched in the terras of a suit for an ac¬ 
count. Plaintiff does not claim an ac¬ 
count of moneys, which the defendant has 
received, and to an account of which 
plaintiff is entitled because the moneys 
received belong to him. Although he 
may l^e said in effect to claim 
damages for use and occupation, 

he doss nob ask for mesne profits. He 
does nob merely sue for the profits 
of the land, bub for the whole of the pro- 

(3) [lOOll 25 Bom. 85=2 Bom. L. R. 6S3. 

(i) 11902] 25 Mid. 103 = 11 M. L. J. 42S 
(F. B.). 

(5) [1910] 34 Mad. 502=3 I. C. 162=(1010) 
M. \V. N. G14. 


duce. He asks for no account, but 
specifies what the produce is. 

I am of opinion that the suit as framed 
does not fall within Art. 31, but was 
of a small cause nature, and that there¬ 
fore no second appeal lies. The appeal 
is dismissed with costs, 

R.K. Appeal dismissed. 
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HeALD AND OUNUFPE, JJ. 

Jhan Bahadur Singh Appellant. 

V. 

Bailiff of the District Court o/Tottngoo 
—Respondent. 

Civil Misc. Appeal No. G9 of 1926 
Bedded on 16th March 1927. 

(a) Limitation Act, Arts. 158-133—T/ic Arti¬ 
cles do not apply to Insolvency Act, 

Limitation Act, Art^. 158-183. are not inten¬ 
ded to apply to applications made under the 
lusolvoacy Acts bscause those Aots are intended 
to be complete codes of the •insolvency law, and 

to prescribe their own periods of limitation. 

[P 2G4 C 2J 

(b) Provincial Insolvency Act (5 of 1920), 

S. 33 — No limitation is prescribed—Insolvency 
Court has to use discretion. 

No period of limitation has been prescribed 
in the Provincial Insolvency Act for appli* 
cations bv creditors to ba brought on to the 
schedule of creditors. The matter was iuten- 
ded to be left to the discretion of the insolvency 
Court. [P2G1C2. P 265 C1] 

(c) Provincial Insolvency Act (1920), S. 33-— 
Creditor not proving debts for fire years—No 
explanation given—Debt time bxrrcd—Appli¬ 
cation should not be allowed. 

It is inequitable to allow a creditor who was 
actually called upon to prove his debt within a 
period ’fixed bv the Court, a-jd who has nob 
proved either within that period or for a 
number of years thoro»fter, and wh^ has 
offere I no explanation of bis delay or excuse 
for his laches to coins in and prove his debt, in 
spite of that delay and laches, at a time when 
execution of the dscroe in which the debt his 
bcjn mjrged would be long time birred. 

[P -205 C 11 

P. B, Sen —foi’ Appellant. 

S. Ganguli —foi' liospondout. 

Heald, J .—Ou the obh January 1920, 
Ram Nath Singh was granted a decree 
for Rs. 3.57 against one Birju and in 
execution of that decree obtained an 
order for Birju's detention in the civil 
jail. 

On tho 7th February 1920, Birju 
petitioned from jail to be adjudicated 
insolvent, and in spite of Ram Nath 
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Singh’s opposition he was adjudicated 
insolvent on the 24th February 1920. 
It may be noted that in the schedule of 
debts attached to his petition be entered 
Ram Nath Singh’s debt. 

The Insolvency Court fixed the 15th 
March for framing the schedule of 
creditors, but neither Ram Nath Singh 
nor any other creditor proved any debt 
or appeared on the date fixed, with the 
result that no schedule of creditors was 
framed and the case was “closed.” Birju 
never applied for his discharge and is 
therefore still an undischarged insolvent. 

On the .l9th December 1925 Bam 
Nath Singh applied to rfie allowed to 
prove his debt and to be entered in the 
schedule of creditors. Ho also applied 
to the Court to seize certain cattle which 
he alleged to belong to Birju. 

The Court appointed its -bailiff to be 
receiver and to take possession of the 
cattle, and at the same time issued 
notice of Ram Nath Singh’s application 
to bo brought on to the schedule of 
creditors to Birju. Birju appeared and 
admitted the debt but, still the Court 
framed no schedule. 

The cattle were seized by the receiver 
and the present appellant claimed them 
as belonging to him and ‘not to Birju. 
His claim was disallowed and he appeals. 

A question was raised in *the Insol¬ 
vency Court whether or nob Ram Nath 
Singh’s application to be ’entered in the 
schedule of creditors was barred by 
limitation. The learned Judge, on the 
strength of a judgment of a bench of the 
High Court of Madras in the case of 
Hivasuhramania v- TheetJiiappa (1), held 
that it was not so barred. He referred 
also to til© case of Baranashi Koer v. 
Bhahftdeh Chatte^jee (2), which does nob 
seem to have been officially reported- 

It was hold in those cases that a debt 
provable in insolvency can be proved in 
the insolvency proceedings although at 
the time of the proof a suit in respect 
of it or execution of the decree in which 
it has been mei'ged would be barred by 
limitation. 

I have no doubt that a debt which 
was not barred at the date of tlie ‘adjudi¬ 
cation order can in certain circumstances 
Ijo proved in the insolvency after a suit 
or the execution of a decree in respect 

'(l“) T\.TrR.“iyi^fad^"rG3^47JIad7T2a 

(2) A. I. R. 1921 Cal, 450. 


of it would be .time barred. When the 
law relating to insolvents was trans¬ 
ferred from the Code of Civil Procedure 
to the Insolvency Acts, Art. 174, Limita¬ 
tion Act 1877 ‘was repealed and since 
that repeal it would appear that there 
is no period of limitation for applications 
by creditors of an insolvent to be en¬ 
tered in the schedule of creditors. It has 
been suggested that such applications ' 
fall under Art. 181 of the present Limi¬ 
tation Act, but since the decision in the 
case of Damodar v. UUomchand (3), 
which was followed, apparently without 
special consideration, in the cases of 
Tiluck Singh v. Parsotam Prosad (4), and 
Bahmat Rarim v. Abdul Karim (5), it 
seems to have been held that Art. 181 
applies only to applications under the 
Code of Civil Procedure. This view may 
or may not be correct. With all respect 
for the learned Judges wbolhave taken or 
followed it I would suggest that , the 
reasoning on which it was based was 
fallacious and that it was not true of 
the Limitation Act 1877 any more than 
it is true of the present Limitation 
Act that all the applications mentioned 
in the third division of the schedule 
are necessarily applications under the 
code. If that division was intended by 
the legislature to apply only to appli¬ 
cations under tbe code, then the express 
reference in certain articles in that 
division to tbe applications mentioned 
therein as being ''applications under tbe 
code, and the omission of such reference 
in respect of the applications mentioned 
in other articles seems to be inexplicable. 
But whether or not it is true that the 
third division of the schedule is appli¬ 
cable only to applications made under 
the Civil Procedure Code I accept 
the view that it was not intended 
to apply to applications made under the 
Insolvency Acts because in my opinion 
those Acts were intended to be complete 
codes of the insolvency law applicable 
to the areas to which they applied, and 
to proscribe their own periods of limi¬ 
tation. No period of limitation has been 
prescriljed in the Provincial Insolvency 
Act for applications by creditors to be 
brought on to tho schedule of oi'editors 
and therefore I would hold that the 

(3) [1883] 7 Bom. 214. 

(4) [1885] 22 Cal. 924. 

(5) [1897] 84 Oal. 672=11 C. W. N. 074=6 
C. L J. 119i 
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tmatker was intended to be left to the 
Idiscrebion of the insolvency Court. 

The question then arises whether in 
the present case, where the creditor in 
question had notice of the debtor’s peti¬ 
tion to be adjudicated insolvent, was 
present when the order of adjudication 
was made, had notice of the date hxed 
for the framing of the schedule of credi¬ 
tors and took i no steps either to prove 
his debt or to be brought on to the 
schedule of creditors, and where no 
•creditor proved any debt and no sche¬ 
dule of creditors was or could be framed, 
•the creditor in question ought to bo 
allowed to prove his debt and to apply 
to ba brought on tu a schedule of credi¬ 
tors after sleeping over his right for a 
period of nearly six years. To that 
question I think that there can be but 
one reasonable answer, namely that 
vigilantibiis et non dormientibus lex 
succnrrit, and that it would be inequit¬ 
able to allow a creditor who was 
actually called upon to prove his debt 
within a period fixed by the Court, who 
has nob proved either within that period 
or within a period of over five years 
thereafter, and who has offered no ex¬ 
planation of bis delay or excuse for his 
laches, to come in and prove his debt in 
spite of that delay and laches at a time 
when execution of the decree in which 
the debt has been merged would be long 
time-barred, except for the equitable 
extension of time which the insolvency 
law allows. 

Since in the present case no creditor 
proved in respect of any debt during the 
period of nearly six years which has 
elapsed since the adjudication, it was in 
my opinion unnecessary and inequitable 
for the Court to order the seizure of the 
cattle on the application of Ram Nath 
Singh, and the cattle ought to be re¬ 
turned bo the person from whose posses¬ 
sion they were seized. 

I would therefore set aside the lower 
Court’s order directing the receiver to 
take possession of the cattle and would 
direct their return bo the person from 
whose possession they were seized. 

As I would decide the appeal other¬ 
wise than on a finding that appellant’s 
claim to the cattle was established, I 
would make no order for costs in either 
Court. 

Cunhffe, J. —I concur. 

R-K. Order set aside. 
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Full Bench 

Rutledge, C. J., Das, Maukg B.\ 
AND Brown, JJ. 

In re. Afct Yin Mya and anothei — 
Applicants. 

V. 

Tan Yank Pa and others —Respon¬ 
dents. 

Civil Reference No. 1 of 1927, Decided 
on 31st March 1927, made by Mating 
Ba, J., in Civil Revision No. 55 of 1026. 

Buddhist Law (Bxirviese^ — ilartiage-r- 
Chinavian marrying Burmese Buddhist woman — 
Burmese lato applies unless special cicstom, not 
working Injustice on the woman, is proved — 
Burma Laws Act (1808), S. 13 (1). 

The Burmese Buddhist law reg.irdio 5 ‘mar¬ 
riage is priuia facie applicable to Chiuos© Bud¬ 
dhists as the lex loci contractu ; aud to escape 
from the application of Burmese Buddhist law 
regarding marriage a Chiueso Buddhist must 
proTc that he is subject to a custom, having the 
force of law in Burma and that that custom is 
opposed to the provisions of Burmese Buddist 
law applicable to the case ; and iu case the mat¬ 
ter in issue is the marriage of a Buddhist China* 
raaa with a Burmese Buddhist woman he must 
show that the application of the custom having 
the force of law will not work injustice to the 
Burmese Buddhist woman : Cases considered, 

P 270 C 2] 

A. E(j(jat—Amiens enriae at the re¬ 
quest of the Court. 

Kyaw Zan —for Applicants. 

Shanmuyam —for Respondents. 

Order of Reference. 

This is an application for rovibion of 
the order of the District Judge. Pegu, dis¬ 
missing suit No. 36 of 1925. The order 
dismissing the suit it obviously errone¬ 
ous. The plaintiff died and one Ma Yin 
Mya, who claims to he his widow for 
herself and as next friend of her minor 
son. applied to the Court to he added as 
legal representatives. Ilor claim was 
enquired into and the learned District 
Judge held that she and her son were 
nob the legal representatives of the de¬ 
ceased plaintiff. Whether that view is 
correct or otherwise will be considered 
later. I shall for the pre.senb confine 
myself to the question whether the orde^r 
dismissing the suit is correct. The learned 
District Judge has evidently not paid 
due attention to R. 3, O. 22, Civil P. G. 
He should have kept the suit pending 
till the period of limitation, that is 
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90 days from the date of death, expired 
and should then have recorded an order 
that the suit had abated. 

I shall now consider the merits of the 
claim put forward by Ma Yin Mya. The 
plaintiff Tan Yauk Su was one of the 
three sons left by one Tan Bun So, a 
Chinese Buddhist, who died intestate at 
Kyaikto about 11 years ago. He was 
the youngest of the three. In March 
1924 his mother MaChein died and the 
eldest son had predeceased her. About 
three months later the plaintiff Tan Yauk 
Su apparently quarrelled with his surviv* 
ing elder brother Tan Yauk Pu and came 
away from the family house. He eloped 
with Ma Yin Mya, daughter of*Ma Nyein 
Shin. He was then a minor. Ma Nyein 
Shin then received her daughter back as 
well as her son-in-law when they were 
brought back by some lugyis. Refresh¬ 
ments wore provided and no relations of 
the boy were then present. The learned 
District Judge remarked that no particu¬ 
lar ceremony was performed at the 
alleged marriage, that there was no wed¬ 
ding procession, which was customary in 
soma of the Chinese marriages, and that 
there was no evidence that the couple 
ever appeared before the public as man 
and wife. Ho concluded that the whole 
affair relating to the alleged marriage 
was a hole-and-corner matter. 

The law regarding marriage among 
Chinese Buddhists is by no means settled. 
S. IJ, Burma Laws Act, lays down 
that where in any suit or other proceed¬ 
ing in Burma it is necessary for the 
Court bo decide any question regarding 
succession, inheritance, marriage or caste 
or any religious usage or institution, the 
Buddhist law in cases where the parties 
are Buddliists shall form the rule of deci¬ 
sion, except in so far as such law has by 
enactment ]}een altered or abolished, or 
is opposed bo any custom having the 
force of law. The term “ Buddhist " is a 
wide term and may include any nation¬ 
ality other than Burmese. So it would 
appear that ordinarily, irrrespecbive of 
nationality, when the parties are Bud¬ 
dhists, the law to be applied is the 
Buddhist law. However, some difficulty 
has been experienced in interpreting this 
phrase " Buddhist law.*' In the case of 
liui'moso Buddliists, the Buddhist law 
applicable to them is conbamod in a 
scries of Dhaminathats, 36 in number, 
oiiumoratod in Kinwun Mingyi s Digest. 
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Those Dhammathats are collections of 
rules which are'in accordance with cus¬ 
toms and usages of the Burmese people. 
I have tried to find out what the per¬ 
sonal law of a Chinese Buddhist is. I 
have only succeeded in finding the law 
applicable to the Chinese in general 
including non-Buddhists. There appears 
to be no special law for those Chinese- 
who are Buddhists. In the Translations- 
from the General Code of Laws of the 
Chinese Empire by Jamieson, published 
in September and October 1881, in the- 
China Review, I find the following : 

Section 101.—Every contract of marriage must, 
be made, with the'free oonsent of the two fami> 
lies iaterested. As'regards oootractiag parties, it 
is said that in all cases the grandparents or the 
parents shall be deemed to be the principals in a 
contract of marriage ; if these are dead, the- 
uearest relation shall be deemed the principal. 

In his commantary Jamiasou makes 
the following observation : 

Marriage in China is a contract, not between 
the man and woman, but between the heads of* 
the two families, reckoned according to the rule- 
of agnatic succession. The consent of the- 
bridegroom or bride is not required nor even 
asked ; acquiescence is implied from the paren¬ 
tal authority. It requires no registration or 
celebration by any public authority civil or 
religious. 

According to the Busmese Buddhist 
law, marriage is also a purely consensual 
contract. No ceremony of auy kind is 
necessary to validate the marriage- 
among Burmese Buddhists. Of course 
in the case of a minor girl, the necessary 
consent is supplied by the guardian. The 
effect of the ruling in the case of Ma 
Scin V. KimSein (1), is that in the case- 
of the Chinese also no ceremony is essen¬ 
tial. It appears to me that if the law 
applicable to all Ohioamen alike is to be- 
applied to those Chinamen who are Bud¬ 
dhists, the enactment requiring Buddhist 
law to be applied to Buddhist parties 
will become a dead letter in the case of 
Chinese Buddhists, because we shall ba 
administering Chinese law as there is nO' 
special law governing Buddhists. 

In the case of Mabomedans or Hindus 
though there may be different schools 
for different sects or castes there is still 
Mahomedan law or Hindu law for 
all Mahomedans and Hindus. But in 
the case of Buddhists there ^ is no 
Buddhist law for all Buddhists. I 

■^l) CIOIGJ a Bur. L. T. 81=32 I. 0. 848=5 
L. B, R. 22. 
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should thiok that the most e(iuitable 
solution of the difficulty would be to 
apply the lex loci contractus according 
to the dictum of Sir Charles Fox 
in the case of Sein Kyi v. Ma E (2). 
That dictum was accepted by Sir Sidney 
Robinson in the case of Ma Twe v. Owe 
Hain (3). As the question involved is of 
great importance, I am of opinion that it 
should be decided authoritatively once 
for all. I therefore refer the following 
question to a Bench or a Full Bench as 
the Hon’ble the Ohief Justice may con¬ 
stitute : 

la the crises of Chiaese Buddhists, is the Bur* 
mase Buddhist law regarding mirciaga applica¬ 
ble to them as the -lex loci contractus or, if 
not, whioh is the law applioable ? 

Opinion 

Rutledge, C. J. —This is a reference 
by Mr. Justice Maung Ba of the follow¬ 
ing question : 

la the case of Chiaese Buddhists, is the Bur¬ 
mese Buddhist law regarding marriage applica- 
oable to them as the lex loci ontractus, or if uot, 
which is the law applicable ? 

It is a principle of private interna¬ 
tional law recognized and enforced 
under the English system of jurispru¬ 
dence that the lex loci contractus governs 
the formal requisites of a marriage, And 
the English Courts have gone so far as to 
include consent as a part of the ceremony 
of marriage and not a matter affecting 
the personal capacity of the parties to 
contract a marriage : see Simonin y. 
Mallace (4) and Sottomayor v. Dc Bar- 
ros (5). 

The only way in which a foreign law 
or custom having the force of law can 
affect the validity of a local marriage is 
by the law of the domicile of the parties 
creating an incapacity : see Dicey’s Con¬ 
flict of Laws, third edition, pp. 663 
and 633. 

In this country, however, the question 
is complicated by the provision of S. 13 
(1) Burma Laws Act, 1898 : 

13. (1) Where in any suit or other proceeding 
in Barm^ it ia necessary for the Court to decide 
aay question regarding succession, inberitauce. 
marriage or caste or any religious usage or 
institution, 

~(2) [1916)8 L. B. R. 399=31 I. C. 159—9 

Bar. L. T. 179. 

(3) [1920] 13 Bur. L. T. 105=59 I. C. 535. 

(4) [18501 29 L. J. Mat. 97=2 Sw. & Tr. G7 = 
G Jur. (N 8.) 561=2 L. T. 327. 

(5) [1877] 3 P, D. 1=47 B J. P. 23=37 L. T. 
415=26 W. R. 455. 


(a) the Buddhist law in cases where the par¬ 
ties are Buddhists ; 

(b) the Mahomedan law in oases where th© 
parties are Mahomedaus ; and 

(o) the Hindu law in oases where the parties 
are Hindus ; 

shall form ths rule of decision, except in so 
far as such law has by enactment been altered, 
or abolished or is opposed to any custom having 
the force of law. 

The learned Government Advocafce has 
braced bhis provision back bo 1772, viz., 
bo Warren Hastings ’ 23rd rule with re¬ 
gard to civil rights : 

that in all suits regarding marriage, inheri¬ 
tance and caste and other relgious usages and 
institutloos the laws of the Koran with respect 
to Mahomedaus and those of the Shaster with 
respect to Geutus (Hindus) shall be invariably 
adhered to. 

This provision is embodied in S. 112, 
Government of India Act, 1915. 

The High Courts at Calcutta, Madras 
and Bombay in the exercise of their ori¬ 
ginal jurisdiction in suits against inhabi¬ 
tants of Calcutta, Madras or Bombay, as 
the case may be, shall, in matters of 
inheritance and succession to lands, rents 
and goods, and in matters of contract and 
dealing between party and party, when 
both parties are subject to the same per¬ 
sonal law or custom having the force of 
law, decide according to that personal 
law or custom, and when the parties are 
subject to different personal laws or 
customs having the force of law, decide 
according to the law or custom to which 
the defendant is subject. 

The saving as regards Hindu and 
Mahomedan law has been embodied in 
most of the Acts of the several provinces 
of India such as the Bengal Civil Courts 
Act, 1887, S. 37 ; the Madras civil 
Courts Act 1873, S. 16 ; customs having 
the force of law are prominently recog¬ 
nized in the Punjab Laws Act, 1872, Ss. 5 
and 6 ; the Central Provinces Laws Act, 
1875, Ss. 5 and 6 and the Oudh Laws 
Act 1876, S. 3. 

The saving as to Buddhist law first 
appeared in the Burma Courts Act 1872, 
S. 6. It was repeated in the Burma 
Courts Acts of 1875 and 1889 and in 
1898 removed and incorporated as we 
have seen in the Burma Laws Act, S. 13. 

The saving of personal laws is not 
complete and exhaustive. It is expressly 
mentioned “ except in so far as it si 
opposed to any customs having the force 
of law. 
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Sir Courtenay Ilberfc in his Govern- 
luent of India, second edition, p. 329, 
remarks: 

It will be observed the Warren Hastings’ rule 
the enactments based upon it apply only to 
Hindus and Mahomedans. There are, of 
^ursc, many natives of India who are neither 
Hindus nor Mahomedans, such as the Portu- 
guese, and Armenian Christians, the Parsees, the 
bikhs, the Jains, the Buddhists of Burma and 
elsewhere and the Jews. The tendency of the 
Courts and o( the legislatures has been to apply 
to these classes the spirit of Warren Hastings’ 
rule and lo leave them in the euioymeut of their 
own family law, except so far as they have 
shown a disposition to place themselves under 
li^nglish law. 

This tendency is shown by the recent 
case of Rachel Benjamin v. Benjamin 
Solomon (6), where the High Court in its 
ordinary original civil jurisdiction applied 
the Jewish law of divorce to Jews resi¬ 
dent in Bombay. 

In the case of Pa Par v. Nga Po (7), 
Hartnoll, T., applied Chin custom to a 
case of restitution of conjugal righes. In 
those cases both parties belonged to the 
same community so that they do not 
seem to give us much assistance on the 
present question. 

It will be observed that the phrase 
in S. 13 (1), Burma Laws Act, is, 

tiie Buddhist law where the parties are 
Buddhists,” and not the Bu rmose Bud- 
dliist law. We know that there are 
Ciiinese, Thibetan, Sinhalese and Chitta- 
gonian Buddhists. The only Buddhist 
law, however, in my opinion, of which 
the Courts of this province have ever 
taken cognizance, is Burmese Buddhist 
law. And for a foreign Buddhist to 
escape from the application of Burmese 
Buddhist law lie must show that he is 
subject to a custom having the force of 
law in this country and that that custom 
is opposed to the provision of Burmese 
Buddhist law apiilicablo to the case. 
And further in my opinion an obligation 
is thrown upon the Courts of this pro¬ 
vince to see that a foreign custom having 
the force of law upon one party to the 
contract is nob applied so as to work in¬ 
justice to the other party who is a sub¬ 
ject of this province. As Lord Justice 
Cotton observes in Sottomai/or v. Dc 
B'lrros (5), already cited : 

No country is bound to recoguizo the laws of a 
foreign state where they work iujustico to its osva 
subjects, aud this priiiciplo would prevent the 
Judgment in the present case being relied on as 
nil authority for setting aside a marriage, bet- 

(7) Sueeial Second Appeal No. 15d of 1910. 


ween a foreigner and an Bngliah subject domi¬ 
ciled in England; on the ground of any personal 
incapacity not recognized by the law of this 
country. 

This principle has been well expressed 
by Lord Gorrel in Chetti v. Chetti (a): 

Ought a foreigner domiciled abroad, who comes 
to this country and here marries in due form 
according to English law another person domi¬ 
ciled ii\ England, to be allowed to assert that he 
carries about with him. while here, the burden 
of au incapacity imposed by the laws of the 
foreign domicile to do that which he has done 
voluntarily and in due form according to the 
laws of England, or to repudiate his marriage on 
the ground that he is incapable of doing what he 
has doue. aud ought our Courts to support such 
au assertion and repudiation with the conse¬ 
quent effects on the position of the wife and the 
legitimacy of the child? To my mind the 
answer should be ’No’. This of course applies 
with equal if not greater force to a British sub¬ 
ject do-miciled abroad. 

If for English and England we read 
Burmese and Burma, we have a rule 
which in my opinion ought to be borne 
in mind by the Courts of this province. 
I may oliserve that this passage of Lord 
GorrcTs judgment has been quoted with 
approval by Lord Darling in Mir An" 
tuaruddins case (9). As to whether a 
substantial injustice has been wrought 
so as to justify this salutary rule being 
invoked must depend on the facts of the 
case. 

We have been referred to two cases 
whore their Lordships of the Privy 
Council applied Chinese customary law 
to questions of marriage to an I'sip or 
secondary wife, L, R. (1920) A. C., 
p. 369 and (1926J A. 0., p. 529. We do 
not think that these cases have any bear¬ 
ing on the question before us. As Lord 
Findlay says at p. 372 of the earlier 
case ; 

With regard to Chinese settled in Peuaiig, the 
Supreme Court recognizes and applies the 
Chinese law of marriage. 

In both cases the parties were Chinese, 
whether Confucian or Buddhist is not 
stated. It is not suggested that there 
is a similar proviso to S. 13, Burma 
Laws Act, in force in the Straits Settle¬ 
ments where the indigenous inhabitants 
arc Malay Mahomedans. These cir¬ 
cumstances, in my opinion, prevent us 
from considering that any useful analogy 
can be drawn from these two cases. 

I may here observe that if this were a 
question of domicile it would be found 
that the vast majority of 
B urma have a Burmese domicile- 

I8i [1909] P. D. 87. 

(9J [1917] 1 K. B. 634. 
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majorifcy have been born here and many 
of them have had Burmese mothers. 
Many of them are of the third genera¬ 
tion since their ancestor first migrated 
from China. 

I may here notice some of the deci¬ 
sions of the Courts in Burma relating to 
the question before us. In Hong Ku v. 
Ma Thin (10), Mr. (afterwards Sir John) 
Jar(fine, J. C., observes at p. 144 : 

I doubt, therefore, whether it is obligatory on 
our Courts here to apply th^ Burmese Buddhist 
law to Buddhists from Ceylon or China. The 
subject teems with difficulties. 

In that case, however, the question 
did not arise as the Court held that it 
was not proved that the deceased was a 
Buddhist. In Ma Tin v. Droop Raj 
Barua (11), Mr. Burgess, J. G., observes : 

The deceased came from Chittagong, but he is 
described as a Mug of Rajbansi and a Buddhist, 
though he is also spoken of as a Hindu, perhaps 
because in dress and some habits he resembled 
a Hindu. Prima facie, as a Buddhist, deceased 
would come under the Buddhist law of the 
country at large, and the burthen of proving 
any special custom or usage varyiug the ordi* 
nary Buddhist rules of inheritance would be oa 
the person asserting the variance. 

This in my opinion is a perfectly 
sound rale in keeping with the letter 
and spirit of S. 13 (l), Burma Laws 
Act. In Fone L%n v. Ma Gyee (12), Sir 
Charles Fox prefers the view of Mr, 
Javdine to that of Mr. Burgess, though 
in the result it was nob necessary bo 
decide this i)oinb as he held that the 
plaintiff failed in either case whether 
Burmese Buddhist law was followed or 
Chinese customary law. At p. 97 on 
the analogy of the different schools of 
Hindu and Mahomedan law, ho con¬ 
siders that Chinese customary law may 
be taken as the Buddhist law applicable 
to the Buddhist parties in the case. I 
think that this view is nob strictly accu¬ 
rate. Earlier in the judgment he admits 
that there is no Chinese Buddhist law 
applicable to succession or inheritance, 
and later he admits that Chinese custo¬ 
mary law is wholly unconnected witli 
the Buddliisb faith. He later suggests 
that Burmese Buddhist law is not con¬ 
nected with the Buddhist religion. This 
I think is going too far. Though its 
remote origin is the Hindu law of Manu, 
the connexion between the Buddhist 
religion arfd Burmese Buddhist law is 
very appa rent. One large section of it, 

(10) [1872-02] L. B. R. 135. 

(11) [1892-95] 2 U. B. R. 603. 

(12) [ie03} 2 L. B. R. 95. 


the Vinaya, is as intimately connected 
with the Buddhist religion as the Book, 
of Leviticus ig connected with the 
Jewish religion. And in the secular 
law of inheritance the influence of 
Buddhism has been recognized by the 
jurists in the tendency towards eman¬ 
cipation of women and the equality of 
the sexes. It is to be noted that tbe- 
question in Fone Lan v. Ma Gyee (12) 
was not one of marriage at all, but 
adoption. The rule in Fone Lan’s 
case was followed and extended in sub¬ 
sequent decisions many of which do not 
appear in official law reports : see- 
Pioa Me v. San Hla (13) ; Siva Maung 
Gyi V. Ma Tku Kka (14) and Ma Thein 
Shin V. Ah Skein (15). 

While the Courts as a rule applied 
Chinese customary law in cases where 
the man was a Chinaman, from time to 
time doubts were thrown upon the 
correctness of this view. In Ma Sheih 
V. Kim Shin {XQ>), Mr. Justice Ormond, 
at p. 226, says : 

It may bs open to question whether a for¬ 
eigner, who contracts a marriage in a British 
doininiou, which is valid according to the law 
administered in that place, is entitled to repu¬ 
diate the marriage on the ground that certain 
formalities were not observed which were re¬ 
quisite for a valid marriage according to his 
personal law as administered in the foreign 
country. 

In Sein Kyi v. Mev B. (2), while- 
Parlebb, J., applied Chinese customary 
law bo a marriage or promise bo marry 
between a Buddhist Chinaman and a 
Burmuse Buddhist woman, Sir Charles 
Fox dissented and at p. 403, observes : 

The decisions iu this province, which have 
held, that, in order to constitute a valid mar¬ 
riage between a Chiuamau and a Burmese 
woman, it must be shown that certain formali¬ 
ties and ceremonies enjoyed by Chinese cus¬ 
tomary law were gone through and that the 
consent of the parents must have been given to 
the marriage, overlook the rule of British Courts 
stated in Brook v. Brook (17), and other cases- 
that the lex loci contractus quod solemnitatis 
detorinines the validity of a marriage and the 
lex domicilii the question of the capacity of the 
parties to uii.rry. 

7 u B. u. -.^ 70=26 i."c. 631=16 

Cr. L. J. 39. 

(U) [1915] 8 L, B. R. 2C8=30 I. C. 715=3 
Bur I.. T. 198. 

(15) [19L5J 8 L. B. R. 222=24 I. C. 367=7 
Bur. L. T. 246. 

(IC) [1915] 8 L. B. R. 225=32 I. C. 848=9 
Bur. L. T. 81. 

(17) [1301] 9 H. L. C. 193=7 Jur. (N. S.) 422. 
=9 W. R. 4Gl=4 L. T. 93. 
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In Criminal Revision 332-B of 1919, 
Mr. Jnsbic© Robinson (afterwards Chief 
Justice) says : 

In order to decide whether there was a valid 
marriage, it is drst necessary to decide the law 
binding upon the parties in this mtttcr. Peti* 
tioner is a Barman Buddhist and respondent 
is a Chioese Buddhist born in Burmv. I have 
DO hesitation in agreeing with the dictum of 
Sir Charles Pox in the case of Maung Sein v. 
Afa E (2), that the law of the place where it 
was contracted determines the validity o! a 
marriage and that this question must be decided 
by the Burmese Buddhist law. 

In the recent case of Man Han v. 
R. -V. A. L. Firnv (18), Mr. Justice 
Chari, when dealing with the rights 
of a Chinese woman in the property of 
her Chinese husband did not agree that 
the matter was governed by Chinese 
customary law which he described as 
vague, archaic and unascertainable. At 
p. 114, he observes : 

There is no such thing as Chinese Buddhist 
law and the only Buddhist law known to the 
Courts of this country is the Burmese Buddhist 
law. 

From this summary of the course of 
decision it will be seen that though the 
Courts liave in the main applied Chinese 
customary law to Chinese Buddhists 
and even to cases where the question 
arose between a Buddhist Chinaman and 
a Burman Buddhist woman yet this 
practice has been doubted and not fol¬ 
lowed by several learned Judges. 

The question has become acute in 
Burma by reason of the largo number of 
Chinamen who'marry Burmese women. 
Both belong to the great Mongolian 
branch of the human race, and have 
many points in common. Bub while by 
reason of a long conservative civiliza¬ 
tion the Chinese until recently were 
governed by legal customs which had 
crysbalized several thousand years ago, 
the Burmana were subject to a law 
which altered from time to time to 
meet tho changed circumstances of the 
Burmese poople, witli the result that 
in matters of inheritance and property 
there is no country where the principle 
of tlie equality of the sexes has been 
carried further than in Burma, and in 
regard to marriage where tho marriage 
contract and status rest on consent 
alone and both parties to the marriage 
are equal partners. Tho effect of our 
Courts applying Chinese customary law 
to a Ohino-Burman marriage is to de¬ 
prive a Burmese woman of practically 

(1»J aTi7‘rTI920 Rang. 110. 
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all rights and in most cases brand her 
children as illegitimate. China has for 
a good many years been in a state of 
revolution. But when order and unity 
are once more established I do not think 
that any publicist would prophesy that 
the ancient customs which used to 
govern inheritance and marriage among 
the Chinese will be re-established. 
Again it must not be lost sight of .'*bat 
Chinamen have coma and settled in 
Burma in growing numbers, since the 
lirst occupation of the country. And 
more than any other race they have 
intermarried and joined in the social 
and religious life of the people of the 
country, so that the third generation 
so far as blood and manner of life are 
concerned are much more Burman than 
Chinese. To apply without enquiry the 
ancient customary law of China to these 
people seems to be unwise and impolitic 
unless we are forced to do so of neces¬ 
sity. In my opinion not only are w6 
not forcel to do so. but the principles 
of private international law and the 
words of the Burma Laws Act forbid us 
to do so. 

My answer to the question referred 
is that : (a) the Burmese Buddhist law 
regarding marriage is prima facie appli¬ 
cable to Chinese Buddhists as the lex 
loci contractus ; and (b) to escape from 
the application of Burmese Buddhist 
law regarding marriage a Chinese Bud¬ 
dhist must prove that he is subject to 
a custom having the force of law in 
Burma and that that custom is opposed 
to tho provisions of Burmese Buddhist 
law applicable to the case ; aud (c) in 
case the matter in issue is the marriage 
of a Buddhist Chinaman with a Burmese 
Buddhist woman he must show that the 
application of the custom having the 
force of law will not work injustice to 
the Burmese Buddhist woman. We 
have to acknowledge the great assis¬ 
tance which the Government advocate 
has rendered to the Court by his very 
learned and careful argument. 

Das, J.—I concur. 

Brown, J.—I concur. 

Maung Ba, J. —I have had the ad¬ 
vantage of reading the judgment of the 
learned Chief Justice. I concur with 
him and also in the answers proposed. 

As the law now stands it has in soma 
cases worked injustice to tho Buddhist 
women of Burma. The solution depends 
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upon the correct application o£ the 
law laid down in siib*S. (1), S. 13, 
Burma Lawd Act. According to it 
“ Buddhist Law *’ shall form the rule of 
■decision, er:cept in so far as such law 
has by enactment been altered or 
abolished, or is opposed to any 
custom having the force of law. But 
the term Buddhist law ” is a mis* 
nomer. Buddhist ” means what apper' 
tains to the Buddhist faith and Bud' 
dhism has laid down no law which is 
to be applied to secular matters. We 
have, however, a number of law books 
entitled dhammathats, which are 
primarily intended to apply to Burmans. 
The religion of that race is Buddhism 
which was also the state religion when 
the Burmese monarch was on the throne. 
So the dhammathats inten'led for Bur* 
mese Buddhists have come to be known 
as the Burmese Buddhist law or the 
Buddhist ^law. Now there are other 
races who also profess Buddhism. Among 
those races are the Chinese, some of 
whom are Buddhists. So in the case 
of Chinese Buddhists we have to find 
the Buddhist law applicable to them. 
Unfortunately such a law does not exist. 
The law which exists is the general 
customary law applicable to all China¬ 
men alike whatever creed they may 
belong to. A Chinaman may be either 
a Buddhist, or a Confucian, or a Taoist 
or all three. Hitherto such general law 
has been held to be applicable. The 
equity of this view has been doubted. 
S. 13, Burma Laws Act, appears to have 
been intended to give effect to Warren 
Hastings’ sound policy of non-inter¬ 
ference with the family laws of the 
different races under British rule. 

It is a principle of private interna¬ 
tional law recognized and enforced 
under the English system of jurispru¬ 
dence that the lex loci contractus gov¬ 
erns the formal requisites of a marriage. 
That principle is no doubt subject to 
another principle that the capacity of 
each of the parties to a marriage 
is to be judged by their lex 
domicili. In the majority of cases 
Chinamen have acquired a domicile in 
Burma. So far as I am aware there has 
been no dispute regarding the capacity 
of a Chinaman contracting a marriage 
with a Burmese woman. The dispute 
has been chiefly concerned with the form 
of marriage—whether it should be ao- 
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cording to the customary law of the 
Chinamen in China. As pointed out 
above the form recognized under private 
international law is to be according to 
the lex loci contractus, that is, the form 
according to the law of the place where 
the contract takes place. So far as I 
know, the lex loci contractus of the 
Buddhists in Burma is the one to be 
found in the dhammathats known as 
Burmese Buddhist law. Of course it is 
but right to allow the Chinese Buddhist 
to show that that law is opposed to any 
custom having the force of law, provided 
that it works no injustice to the Bud¬ 
dhist women, and it should be on him 
to establish that contention. 

D.D. Reference answered. 
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Pratt and Mya Bu. JJ. 

Mating Thu Ka & anothei —Appellants. 

v. 

U Thunanda & anothet —Kespondents. 

P. A. No. 49 of 1926, Decided on 18th 
February 1927. 

Buddhist Law—Document executed as gift or 
trust but really an attempt to evade ordinary 
law of inheritance is invalid being a will. 

Where a document by which certain property 
was transferred under the guise of a deed of gift 
or trust, but it was really an attempt to dispose 
of the owner’s property after death in order to 
defeat the operation of the ordinary laws of 
inheritance : 

Held : that the deed was invalid as being a 
will: A. I. It. 1924 Rang. 13, Foil [P 272, C 2] 

Tha Gytoe S. Mukerjee —for AppUs. 

Milter —for Respondent 1. 

Judgment. —Plaintiff, U Thunanda. 
a Buddhist monk, sued for a declaration 
of title with regard to certain trust pro¬ 
party, a house and land, for possession, 
mesne profits and a decree for admin¬ 
istration of the trust by himself or by 
the Court. The property originally be¬ 
longed to Ma Shin, a Burmese Buddhist 
lady who died in 1924. On 2-3-191G 
Ma Shin executed the document Ex. B, 
which was stamped and registered in fav¬ 
our of U Wimala, a Buddhist monk. 

By the document Ma Shin i)urport6d 
to make over the suit property with pos¬ 
session to U Wimala, as a pious offering 
with the direction that after her death 
he will sell the house and land and with 
Rs. 2,000 of the sale proceeds pay Rs. 
1,000 to her sister Me Ni, Rs. 500 to her 
daughter-in-law Ma Shin, and Rs. 500 to 
Ma Pyu, mother of Ma Shin. The balance 
of the sale proceeds is to be devoted 
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to building a pagoda. Unfortunately U 
Wimla died before he could carry out 
the directions in the document and was 
succeeded by U Thunanda, the present 
plaintitf. According to U Thunanda, U 
\Vimala was in possession of the suit pro- 
]) 0 rty and made it over to him as his 
successor in the monastery. 

On the 30th March 1920 Ma Shin exe¬ 
cuted a fresh document Ex. 0 in favour 
of plaintiff- The document recites that 
U Wimala died on the 27th July 1917, 
that before his death he made ov^er his 
properties including the house and land 
ill suit with possession to his senior dis¬ 
ciple U Thunanda and that Ma Shin 
desires for a second time to make a cha¬ 
ritable gift with possession of the house 
and land. She announces her intention 
to use and occupy the property during 
her lifetime and directs that on her death 
U Thunanda is to have it sold, give Rs. 
1,500 to llie mother of Ma Shin,( which 
is altered to Hs. 1,000 in a latter portion 
of the document ) and devote the balance 
of the sale proceeds to erection of a 
pagoda. The learned District Judge framed 
an issue as to whether Exs. B and C 
were on the face of them wills and found 
that they were not. He held that 
they were outright gifts subject to con¬ 
ditions that they were irrevocable, vest¬ 
ing the land in the donees immediately, 
subject to the retention of a life-interest 
by the donor, and were not wills. 

It is to be regretted that the Judge 
did not frame the issue somewhat diffe¬ 
rently in view of his finding that it was 
clear that Ma Shin was trying to dispose 
of her property after her death to pre¬ 
vent the operation of the ordinary laws 
of inheritance and that the two deeds 
fulfil the definition of a will given in 
S. 2 (h) Succession Act. This is 
tentamount to a finding that the docu¬ 
ments are prima facie wills, and the 
Judge would have been saved this ap- 
I)arent contradiction, had he framed the 
issue in the form 

Are B and C documents of a testamentary 
nature. 

Tlie two documents must also be taken 
separately. The first. Ex. B, is clearly 
not a gift. It professes to make oyer 
possessioti to U Wimala, but gives him 
no persjonal interest, the only directions 
being for the disposal of the property 
after tlie death of Ma Shin. At its most 
favourable construction the docu¬ 


ment creates a trust and makes TJ Wimala 
a trustee. The lower Court was wrong 
in saying that Ma Shin retained a life- 
interest under Ex. B, There is no such 
provision. 

The document is, however, obviously 
a will under the guise of a deed of gift 
or trust and as the lower Court saw was 
an attempt to dispose of the owner's 
property after death in order to defeat 
the operation of the ordinary laws of 
inheritance. Regarded as a trust deed 
it ceased to have any effect on the death 
of the trustee. If it be regarded as of 
the nature of a will, then it was invalid-' 
Exhibit C is of a similar nature. Ifr 
gives instructions for the disposal of the- 
property after Ma Shin’s death, but al¬ 
though it professes to give possession to* 
U Thunanda, it reserves the right of uso 
and occupation to Ma Shin during her 
lifetime. It is clear that the real posses¬ 
sion throughout remained with Ma Shin- 

Tbe document is nob a deed of gift 
for the pongyi gets nothing bub symbol¬ 
ical possession of the property, and on- 
the death of Ma Shin he has to dispose- 
of the property in accordance with her 
directions, himself receiving no benefit 
from the estate. It is in form a deed 
of trust, bub is in effect a will. It oom- 
plies exactly with the terms of the 
definition of will in the Succession Act 
namely. 

the legal declaration of the intention of a 
testator wi^-h respect to bis property, whioh he 
desires to be carried into effect after his death. 

It is obviously a deliberate attempt 
to evade the ordinary Buddhist law of 
inheritance and as such invalid. Tbe 
attention of the district Court does not 
appear to have been drawn to the case 
ot Ma Thin Myaino v. Maung Gyi (l)f 
where the facts are very similar. 

In that case the parties were Bud¬ 
dhists and a mother made a gift of land by 
a deed to three of her five children, subject 
to a condition that the gift was to take 
effect on her death. It was held that the 
gift was void, as it was in effect a disposi¬ 
tion of propery by will though under the 
guise of a gift. On the view taken by 
us of the documents plaintiff’s suit was 
bound to fail. We set aside the finding and 
decree of the district 'Court and dismiss 
the suit with costs in both Courts in 
favour of the appellant-defendant. 

B.D. Dec ree set aside 

^(1) A. I. R. 11)24 Rang. 13=1 Rang. 35l". 



1927 Ohettiar Firm v. Teo Ee San (Rufcledge, O. J.) Rangoon 273 


A. 1. R. 1927 Rangoon 273 

Rutledge, 0. J., and Brown, J. 

Ckettiar Firm of S. R. iU". M. R. M .— 
Appellants. 

V. 

Teo Ee Sai—Rajpoadanb. 

Oiv. Misc. Appeal No. 3 of 1926, De¬ 
cided on 28th March 1927, from the 
Original Side, Rangooi High Court, in 
Civil Miscellaneous Proceeding No. 171 
of 1925. 

# Civil P, C., S. 47 — Legatee, in possession of 
property attached in execution of a personal 
decree against executors—Legatee not a party to 
the suit as such—Legatee’s title should be decided 
in execution—Separate suit is not necessary. 

Where oae ot the legil represeatitives, who 
was a legatee uodar the will by the deceased 
debtor, was ia possession of cert.iio house pro* 
party attaobed ia e?ce 2 Utiou of a personal decree 
against the eseoutocs, and was uot made a party 
to the suit as a legatee : 

Held', that the title of the legatee should be 
decided ia the esecutioa proosediDgs before 
removing attachment on the ground of his 
possession, ani a separate suit was not necessary. 
23 Mad. 331, Rel. on. [P 274 C IJ 

A. B. Bi lerjee —for Appsllanbs. 

Clifton —for Rospondenb. 

Ratledge, C. J •—This is an appeal 
from au order of the original side of this 
Court setbiag aside the order of the 
Deputy Regisbrar and directing that the 
abbachmenb of certain premises bo re¬ 
moved. 

The appellant firm, in Civil Regular 
No. 40 of 1.923, sued six persons including 
the respondent, as the heirs and legal 
representatives of one Teo Kho Tee for 
a sum of nearly Rs. 34,000 in a mortgage 
suit and obtained a decree. The mort¬ 
gaged property nob having realized tba 
decretal amount, the appellants obtained 
a personal lecreo against the deceased 
flebbor’s three exocutors, of whom the 
respondent’s mother, Ma Sein Bye was 
the only active one. A personal decree 
was nob obtained against the respondent 
as the estate was in the bauds of tlie 
executrix, his mother. 

In execution of this personal decree, 
the appellants attached permises known 
as No. 8, Tsekai Maung Khine Street. 
The respondent applied for removal of 
the abbachmenb on the ground that his 
father bad bequeathed this house to him 
by his will, that he had been in possos- 
flion of it and that his mother, the 
executrix, had executed a formal legal 
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oonveyance upon the 15th July 1925 
before the date of the attachment. 

The learned deputy registrar, after 
recording evidence, came to the conclu¬ 
sion that as the respondent was living in 
the house with the executrix and the 
other members of the family, conveyance 
bo him of the house, like the other con¬ 
veyances by the executrix to her minor 
children, was not genuine but merely 
fraudulent for the purpose of defeating 
the creditors of the estate and that the 
the house consequently was still part of 
the unadministered estate of the deceased 
debtor. 

In the order under appeal, the learned 
Judge considered that the only point 
before him for determination was the 
question of possession and he held that 
at the date of the attachment the res¬ 
pondent was in possession. 

In an ordinary case of attachment, no 
doubt Courts do nob go into questions of 
title, but confine their attention merely 
bo the question pi possession. Bub this 
is not an ordinary case of attachment, 
A serious question, which was not con¬ 
sidered, is whether the questions that 
are raised must be decided under S. 47, 
Civil P. C., or whether the appellants 
are to be relegated to a fresh suit. This 
has nob been considered in the order 
under appeal. 

For the respondent, it was urged tliat 
S. 47 cannot apply to this case, as the 
respondent applies now in tlie capacity 
of a legatee under his fabhor’s will, 
strengthened by a conveyance of the 
property by his mother, the executrix, 
that he was nob sued in s ch a capacity 
in the original suit. Civil Regular No. 40, 
of 1923, and that if he is a scranger to 
the suit, S. 47 does not apply. 

We are unable to accept this argument. 
W’e must consider the conduct of the 
parties, both respondent and his mother, 
in order t) ascertain the real position. 
In this connexion, we may refer to 
Ra)nasami Sastrula v. KanicsvaraDiina. 
(1), which is the decision of a Full Bench 
of the Madras High Court whore tho 
facts in their main features do not difl’or 
very widely from the case before us. At 
p. 366, the Court observes: 

It w.is contended before us that a defendant iti 
whose fvvour the suit is dismissed is not a party 
to the suit within the me tiling of the section, 
because there is uo decree which can be executed 
against hi m and th at the wo'-ls ‘parti 's to the 

(l) [IWlOj 23 Mad. 361=i0’MTL.jridd iF.ii.) ' 
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suit* in the seotioa must be limited to the judg- 
ment'oreditors and judgment-debtors, because 
they are the only persons between whom ques¬ 
tions could arise relating to the execution, dis¬ 
charge or satisfaction of the decree or to the 
stay of execution thereof* We do nob think that 
this is a correct view of th 2 section We do uot 
think that the words ‘parties to the suit’ oau be 
limited in the way suggested. The Privy 
Council have more than once pointed out that 
a narrow construction should uot be placed on 
the words of this section the object of the on- 
actmeut being to check needless litigation. 

On the same iioint we may refer to 
Isha7i Ghandro V. Beni Madhob (2), and 
^Ai’unachalla^n Cliettij v. M(j. San Ni/we 

(3). We are consequently of opinion that 
the learned Judge should have decided 
the question raised in this case under 
the provisions of S. i?. Civil P. C- The 
obligation thrown upou the executrix to 
pay debts of every description before 
paying any legacy is perfectly ^clear. 
S. 325, Indian 3nccessioa Act, 1S65, only 
states what has always Ijeen the law and 
S. 3f)l. same Act makes it clear that a 
creditor can compel a legatee who has 
boon paid his legacy to refund. The 
respondent is the son of the executrix. 
He is living with her and he has no 
doubt boon acting with her throughout 
and from their evidence as recorded by 
the deputy registrar it seems perfectly 
plain to us that the executrix conveyed, 
the property in question to the respon* 
dent and other property to her minor 
son and her minor daughter, fraudulently 
to defeat the appellants’ personal decree 
.tnd that she knew perfectly well at the 
time she was conveying and the respon¬ 
dent knew perfectly well at the time it 
was convoyed to him that the Ohettiavs 
doevoo must be satisfied before any legacy 
mentioned in tl«3 will was given elYecb 
to. In such circumstances as these, the 
Court is not likely to press technical 
considerations so far as to work injustice. 

Per these reasons, we allow the appeal 
sot aside the order appealed from and 
restore the order of the Deputy Registrar. 
Appellants are entitled to costs in this 
Oourt of three gold moliur-s each. 

J//penl nlbnced. 


(•2) U'O?. 24 Cal. 62=1 C.W.N. 56. 

(3) A. I. R. 1924 Rang, 323=‘i R.mg. 165. 
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Heai^d aud Chari, JJ. 

Ma Paing —Appellant. 

V. 

Maujig Shwe Hpan and others —Res¬ 
pondents. 

First Appeal No. 132 of 1925, Decided 
on 1st June 1927. 

(a) Buddhist Law {Burmese)—Property of 
marriage is impartible—Business debts incurred 
by husband as manager—Decree against him 
is executable against whole of marriage property. 

The property of the marriage of a Burmese 
Buddhist husband and wife is 'not partible so 
long as tho marriage subsists; and where the 
husband manages the business of the family, 
a decree against the husband can bo executed 
against the whole of the property, including tho 
wife’s interest in such property : fP 275 0 1] 

(5) Buddhist Law [Burmese)~-Interest o/ a 
Btuldhist couple In marriage property is indeter¬ 
minate and variable according to contingencies-- 
It is not saleable j>roperty within Civil P. C. 
S. CO. 

The interests of the paitios to the marriage 
iu tho property of tho marriage are not only im- 
p.irtiblo, but are also indeterminate. They can 
be determined only on divoroe or on the death of 
oue party. The shares taken by the parties 
ou divorce vary according to the nature of the 
divoroe. The interest of either party,^ whe¬ 
ther at death or divorce, is not in any particular 
item of property, but is an interest in the estate 
as a whole, iucludiog liabilities as well as assets 
so that if the liabilities equal or exceed the as¬ 
sets, the interest may be uill or oven a minus 
quantity. 

Such an impartible and indeterminate inte¬ 
rest, depending on and varying according t® 
certain contingencies, is not saleable property 
within the moaning of S. 60, Civil P. C. 

P. B. Sen—ior Appellant. 

Dhat —for Respondents. 

Judgment.—Po Kaing and tho present 
appellant Ma Paing are husband and 
wife. Po Kaing managed the family 
business and incurred very heavy debts. 
A number of creditors sued Po Kaing 
without joining Ma Paing as a defendant 
and obtained decrees against Po Kaing 
alone. In execution, certain properties 
of the marriage between Po Kaing and 
Ma Paing were attached. Ma Paing 
applied for removal of tlio attachment to 
the extent of her interest in thorn. The 
executing Court found that Ma Paing, as 
Po Kaing’s wife, had an interest in the 
properties as being properties of the 
marriage, and released her interest, 
whatever it might be, from the attach- 
ment. Tho properties, less Ma Paing 8 
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Ma Paing y. 

stipposod iak0r63ki \v 0 re sold ^od rospon- 
poDdenbs wei’e tha purchasers. Respoti* 
denfis were put in possession of the 
properties. 

Ma Paing sued respondents for a decla- 
Tafcion that her interest in the properties 
13 a ODO'haif sliara and for ])033e93ion of 
that share. The trial Court dismissed 
her suit. She appeiled to this Court 
•and there was a reference to a Fall Bench 
•on questions whether the interests of a 
Burmese BacUhist husband and wife are 
partible while the marriage subsists; and 
whether a decree against a Burmese 

husband can bo executed 
against the whole of tlio property of tho 
niarriage or only against the husband’s 

interest or supposed interest in that 
property. 

The Pull Bench decided that the pro* 
perty of tho marriage of a Burmese Bud¬ 
dhist husband and wife is nob jjartiblo so 
ilong as tho marriage subsists, and that 
where the husband manages the business 
of the family, a decree against the hus¬ 
band can be executed against the whole 
jof the property of the marriage including 
:bhe wife s interest in such property : 
Ma Paiiig v. Mrj. Shioe Upaw (l). 

We have now to apply those findings 
tobheiactsof the present case. It is 
clear that what was actually sold to the 
Tospondents was the husband’s supposed 

Appellant’s 

claim 19 that her interest, which was not 
joifj, was one-half and that she is entitled 

Hiornf property and possos* 

sion of the half share. Tne Pull Bench 

Buddhisb husband and wife are impar- 
i M “ the marriage subsists 

“ut i:7oTt Appellant's 

»uVbe"di'smi::ed " “ 

the "bsrs-feL^erora ""'"8 

marriage trrsopLa^e''Tnre^ts''"oftr 

parties to the marriage in fh!? ^ 
of tho marriage are not o„l '’‘'“Pe^'^y 

hut are also" in^^teT^ral^e si3^\h’ I' 

can be doborminod only on i; ^ 
or on the death of one party Thfsr°‘^°° 
taken by the parties on divoroo y^i T 
po.'ding as the divorce is by oonseifr ° 
la a divorce for serious misconduct on 
the part of one of tho parties and tg 

-Aether at death 


O r d i y o 1^0 0 , i ^ ri o h 

<1) A. I. K. 10^7 R^Vg. 20y^5 arni:“2hG'(i‘ 


an interest 


in a 
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particular item of property, but is an 
interest in the estate as a whole, 
including liabilities as well as assets’ 
so that if the liabilities equal or 
exceed tha assets tha interest may be nil 
or even a minus quantity. 

Tho question seems to arise whether 
or not such an impartible and indeter¬ 
minate interest, which is an interest 
nob in particular properties 'hut, in an 

estate as it may exist on the happening 

of certain conbingoncios, which is not 
certain but varies according to certain 
contingencies, and which in certain 
cases may be valueless, is saleable pro¬ 
perty belonging to the judgment-debtor 
or over which or the protits of which he 
has a dispo-sing power wliich ho may 
exorcise for his own benefit. 

The present case shows the inconveni¬ 
ence of holding that such an* interest is 
saleable, and I would hold that such an 
interest is not saleable property within 
tho meaning of S. GO, Civil P. 0. 

I have ah-eady said that appellant is, 
in my opinion, not entitled to partition 
and possession of her share of tho pro¬ 
perties in suit and she is certainly not 
entitled to tho declaration, which she 
claims, that her interest in the proper¬ 
ties IS a one half-share: but-it seems 
clear that she has an interest in the 
properties, and I think that, in spite of 
the fact that we cannot givo her the 
particular declaration which she claims, 
we have power to give her such a 
declaration as tho facts of the case war¬ 
rant. The difficulty is to decide on the 
form of the declaration to which she is 
entitled. 


JLUU 




inboresfc in-fcho property, which infcoresfc 
I hold to be unsaleable, has been sold to 
respondents, and that appellant has been 
left with an interest which, in my view 
IS equally nnsaloablo. Tho sale of tho 
husband’s unsaleable interest to respon- 
donts'was, in my opinion, no sale, and 1 
think that tho only declaration, to wliich 
appellant can bo lieKl to lie entitled, is a 
declaration to that oiJoot. Tho result 
of such a declaration would be that the 
property as a whole, including the inter¬ 
ests of both appollar.t and her husband 
lo Kaing, would still be liable to attach¬ 
ment and sale in execution of thndecrcos 

fact that the defect in the sales to res¬ 
pondents was duo to appoliant’s unsua- 
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taiDable claim, that her interest be ex¬ 
cluded, I think that we should not be 
justided in giving appellant a declara¬ 
tion that the sales were invalid without 
protecting the interests of the respon¬ 
dents by directing appellant to give 
security for the payment to respondents 
of any amount by which the prices real¬ 
ized on a resale may fall short of the 
amounts which they paid for the pro¬ 
perties. It is of course unlikely that 
properties sold with a clear title will 
realize less than the same properties 
realized when sold with an interest 
reserved, but there is a possibility that 
they may realize less and I do not think 
that respondents should run any risk of 
loss. 

I would, therefore, direct that, on ap¬ 
pellants giving a bond signed by herself 
and two sureties, to be approved by this 
Court or on the repoi t of the bailiff of this 
Court or of the District Court of Toungoo, 
for the payment to the several respon¬ 
dents ol any amount by which the price 
realized on the resale of any particular 
property may after payment of the ex¬ 
penses of the sale fall short of the price 
which may have been paid for that 
property by the i-ospondent who bought 
it, appellant shall be entitled to a decree 
declaring the sales to respondents null 
and void. 

The proceeds of the resale of each 
particular property, after payment of 
the expenses of the.sale, will ho used in 
the first instance to pay to the respon* 
dent who bought that property the 
amount, if any, which he paid for it. 
Such of the respondents as were decree- 
holders and were allowed to set-olT the 
price against the amount of their decree 
will of course receive no payment. 

The balance of the sale proceeds, after 
payment to such of the respondents as 
under this order are entitled to ijayment, 
will ho available for satisfaction of the 

decrees. , , . 

Id view of the fact that this litiga¬ 
tion has arisen out of appellant’s claim 
to tho exclusion of her interest from the 
atbachinont and sale, appellant will pay 
the respondents’ costs in all Courts in 

respect of this suit. 

V Ordertaccordinghj. 
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Rutledge, O. J., and Brown, J. 

Thai U)i Tung —Appellant. 

V. 

Mohamed Ajam Esmail —Respondent. 

Special First Appeal No. 143 of 1927, 
Decided on 10th May 1927, from the dec¬ 
ree of tho Small Cause Court Judge, 
Rangoon, in Civil Regular No. 2408 of 
1927. 

Transfer of Property Act, S. 113— Waiver, 

Abortive negotiations subsequent to the notice 
to quit do not amount to a waiver ; Dee D, 
Hertford lUarauis) v. Hunt (1886) 1 if. & W» 
C90, Foil. fP 276 C.2 ; P 277 C 1} 

TT. T. Shan —for Appellant. 

Rutledge, C. J., —This is an appeal 
from a judgment of the Chief Judge of 
the Small Cause Court granting the res¬ 
pondent a decree for ejectment and bold¬ 
ing that tho appellant’s written state¬ 
ment disclosed no defence. 

For the appellant, notice to quit is> 
admitted but he urged that notice bad 
been waived as, subsequent to it negotia¬ 
tions between the parties had been going 
on with regard to the payment of an in¬ 
creased rent, and he contended that in 
law such negotiations, if proved, would 
amount to a waiver of tho notice to quit. 
It is admitted that in fact the appellant 
has yielded up the premises and as far 
as we can see the only question remain¬ 
ing is one of costs. No authority for the 
assertion that abortive negotiations sub¬ 
sequent to the notice to quit amount to 
a waiver has been cited beyond a refer¬ 
ence read from some book to a decision 
of the House of Lords reported in baiv 
Reports XI, Appeal Cases (1886). 
page 232. 

A reference to this case shows that it 
has nothing whatever to do with the 
question of waiver. The English law 
upon the subject of waiver of notice 
to quit is clearly set out in Wood- 
fall’s Law of Landlord and Tenant, 
20bh eiition, at page 412 et saq aud gives 
no support to the appellant’s oonbontion* 
In fact the case of Doe D. Hertfoy^ 
{Marquis) v. Hunt (I) is an authority to 
the contrary. 

If the appellant in his written state* 
moot had alleged that the parties bad 
come to a definite agreement, the case 
would have been otherwise ;bub he does 
not do eo. Tho fact that negotiations 


(1) [1836] 1 M. & \V. CJO. 
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.and didCTissions whioh did nob come bo 
anything took place between the parties 
subsequent to the notice bo quit cannot, 
in our opinion, affect the matter in any 
way. 

The learned Chief Judge was, in our 
opinion, perfectly correct in holding that 
the written statement disclosed no de~ 
fence. The appeal is accordingly dis¬ 
missed under O. 41, R. 11. 

R.D. Appeo-l dismissed'. 
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Pratt, J. 

^aGii>)V Bon —Appellant. 

V. 

JJa Me Mi —Respondent. 

Spacl. S. A. No. 160 of 192S, Decided 
on 22Qd Mi,rch 19 27. 

Buddht'.t Laio (Btcrmese) —• Co-vjives—Senior 
u’tfe Inheriting Junior gets no interest in 
the property. 

When husband, who has a senior aud a 
juoior wife, dies, the ianior wife will not be en¬ 
titled to inherit a portion of the property in¬ 
herited after mairiag© by the senior wife from 
her parents ; A. I. R. 1925 Rang. 320. (i.\ B.)., 
Blit. [P 277 C 2] 

Mine )—for Appellant. 

Ko Ko Eiji —for Respondent. 

Judgment, —Plaintiff Ma Gun Bon 
obtained a decree ejecting Ma Mo Mi 
from the house of which she claimed to 
Ije sole owner, bub the decree was 
reversed on appeal to the District Court. 
Plaintiff married Maung Myin in 
1885 and inlioritod the house, in which 
she aud her husband were residing, from 
her parents in 1920. 

In 1922 Maung Myin married a junior 
wife Ma Mo Mi, the defendant. 

In 1921 defendant left the houso i)ub 
returned just before Myin's death iu 
1025 and refuse] to leave, when re¬ 
quested by plaintiff. 

The trial Court held that the house 
was thothinthi or separate property of 
Ma Gun Bon and was not hnapazon and 
gave judgmonb accordingly in favour of 
plaintiff. 

The District Court held on the autho¬ 
rity of C. T. P. V. Chelty V. Maung Tha 
Illaing (l), that property inherited by 
a wife from her parents during marriage 
becomes joint, and that the husband ac- 

(l) A. I. R. 1925 Rang 320=3 Rang. 322fP,B.b 
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quires a vested interest to the extent of 
ono-bhird. On Maung Myin’s death 
therefore this one-third would have to 
be divided between the wives. On this 
view defendant had an interest in tha 
house by inheritance from her husband 
and would be entitled to possession 
jointly with plaintiff. It seems to my 
mind somewhat inequitable to press the 
decision in C. T. P. V^. Ghetty v. Maung 
Tha Alaing (1) so far as to-hold that, 
when a husband, who has a senior and 
a junior wife dies, the junior wife will 
be entitled to inherit a portion of the 
property inherited after marriage by the 
senior wife because her husband had a 
vested interest in it. 

In the case quoted, the husband 
married two wives and inherited im¬ 
movable property from bis father after 
the second marriage. It was held by 
the Pull Bench that the two wives ac¬ 
quired a vested interest between them 
to the extent of one-third from the date 
on which it was inherited by the hus¬ 
band. 

The two cases are nob, therefore, 
parallel, as, in the present instance, the 
party inheriting the property from her 
parents has not died, bub her husband 
has, and it is held that the lesser wifo 
inherits a share in the property in¬ 
herited by the head wife through tho 
husband of both. Por the cases to be 
parallel it should havo been the wifo, 
who inherited the property, who died, 
when tho other wife’s claim to inherit 
from her would not bo easy to sustain. 
The decision of tiie learned District 
Judge is not, in my opinion, in accor¬ 
dance with the spirit of Buddhist law. 

In S. 28G of tho Digest, dealing witii 
the partition between wives living with 
the husband, the Manugye is citel to the 
elloct that where several wive? live to¬ 
gether in t!ie same house and eat out 
of the same dish as the husband, each 
shall retain tha property acquired by 
inheritance from her parents subse¬ 
quent to the marriage. I have no doubt 
this is sound law. 

• 

Dven conceding that defendant was 
living %vith the husband and had not 
broken off' conjugal relations at the time 
of his death, she would have no interest 
in property inherited by the senior wife 
during coverture. This certainly appears 
the equitable view. 
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Dafeadanb ha^, ho ■waver, consented to 
leave the house, if no order for costs is 
passed against her, and plainfciCf has 
agreed to these terms. 

By consent the decree of the District 
Court is set aside and plaintiff is granted 
a decree ejecting defendant from the 
house in suit. 

Each party to pay their costs through* 
out. 

‘’•V. Decree set aside. 
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PR.A.TT, J. 

Maganlal Parlhicram —Plaintiff—Ap¬ 
pellant. 

V. 

d/, A- Aziz Hajec Karim and others — 
Defendants—Respondents. 

H. A. No. 81 of 1927, Decided 
on 28th July 1927, from the judg" 
msnb of the Disb. Judge, Mandalay. 

Civil P. C., O. 21. J,, 1— Money. souoJif to be 
a'tfi hed before judnment, paid by debtor into 
Court—‘Attachment Irreyular — Such payment 
should be considered as rt deposit under R. 1 — 
Civil P. C.. S 73. 

Where none of the coalitions necessary to 
constitute an attachment under O. 38, R. o. 
had been complied with, i. o. uo order to fur* 
ui&h sjcurity was made, uor monies were held 
by the defendant at the disposal of the Court. 

tfcld : that there was no attachment and the 
mo.iey paid by the defendant into Court must 
be considered as a deposit in s itisfaction of the 
plaintifl's claim under O. 2i, li. 1, and plain* 
till was eutitled to have it paid out to him 
in satisfaction of his claim on application with* 
out t.ikinp: out execution of his decree ; 30 Bom. 
1 -jO and li Ma t. 1053 Foil. 

CP278.C2; P-279, Cl] 

A. C. Mukerjee —for Appellant. 

6‘. Mukerjee —for Respondents. 

Judgment.—In Civil Regular Suit 
No. 3iy of 1920 of the Sub*Divisional 
Guurt of Mandalay, Maganlal Parbhuram 
sued Maung San Lon for Ks, 1093-12 
principal and interest on a promissory 
noto. 

On the dlsfc July 192G plaintiff applied 
for attachment before judgment of a sum 
sufficient to satisfy the decree, from the 
price of a house due by one Cbaran Das 
to the defendant, and for a prohibitory 
(irdor restraining the defendant from 
receiving tlie ameunt, . 


An attachment order was issued, iii- 
wholly wrong form, to defendant and 
Oharan Das jointly, directing them to- 
hold the sum of Bs, 1790-12 subject fco- 
the further orders of the Court. Om 
the order being served, defendant 
paid up the sum of Rs. 1790*12 and the 
bailiff returned the warrant with an 
endorsement that it had been dulyi 
executed : (vide Civil Miscellaneous- 
No. 57 of 1926 of the sub'divisionali 
Court). 

Whilst the money was still in Court" 
various creditors attached it before judg¬ 
ment. Plaintiff obtained an ex-parte 
decree on the 12th August and applied 
for payment of the mone^ paid into Court 
by defendant. Objections were made 
and ultimately the money was distributed, 
rateabiy between various decree-holders.. 
Plaintiff then in suit No. 452 of 1926 
of the same Court sued for a declaration 
that the'sum of Rs. 1790-12 held in Court 
to the credit of his suit No. 313, was not 
liable to rateable distribution and that 
plaintiff alone was entitled thereto. His 
suit was dismissed. 

Both the lower Courts have held that 
the money was attached before judgment 
and that before plaintiff had any fair lien> 
Their findings are undoubtedly correct- 
on the assumption that the money in< 
question was attached before judgment ; 
but it seems cle\r to me that the money 
was not attached. As I have already 
pointed out the order of attachment was 
in wrong form. 

There was no order to furnish security,"' 
as there should have been under O. 38, 
R. 5, and none was asked ; neither was 
there any direction to pay the money into- 
Court. Instead of holding the money at 
the disposal of the Court as directed, 
defendant paid the money into Court. 
He never contested the suit. It is^ 
obvious therefore that the money was 
paid towards satisfaction of plaintiff's 
claim and in order to avoid an attach¬ 
ment before judgment. Nons of the 
conditions nocess.ary to constitute au 
attachment under O. 38, R. 5, have boon 
complied with. 

The money must be considered a> a 
deposit in satisfaction of the plaintiff'^^ 
claim under O. 2-1, R. 1, and plaintiffj 
was entitled to have it paid out to liim, 
in s.atisfaction of his claim on application 
without taking out execution of his decree^ 
As soon as it was paid to the bailiff* 
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the money ceased to l>e an asset in the 
hands of the defendant. 

It must be taken as settled lavv that 
under the oiroumstances piaintitf had a 
fair lien on the money and it was not 
liable to rateable distribution. There is 
a wealth of case-law on the subject 
both English and Indian. It is only 
necessary to refer to two Indian 
cases. In Sorrabji Coov<iyji v. Kala 
Ragkunath (l) the immovable property 
of a judgment-debtor was attached at 
the instance of two judgment-oreditoi'S, 
and his other judgment-creditors merely 
put in applications for execution without 
attaching. 

On the day fixed for sale of the pro¬ 
perty the decrees of the two attaching 
judgment-creditors were satisfied by pay¬ 
ment in Court of the decretal amounts, 
and the effect was the withdrawal of 
the attachment under O. 21, B. 55. 

On the day following the payment 
into Court on an ex-parte application an 
order was made for rateable distribution 
of the money paid into Court. 

It was held on appeal by a Bench of 
the Bombay High Court that the moneys, 
which were paid in to satisfy the attach¬ 
ing creditors’ decrees, and to raise the 
attachment could not bo treated as 
a'sets held by the Court and were not 
distributable among other judgment-cre¬ 
ditors, who had merely applied for 
execution. 

The facts here are not the same as in 
the case under appeal, but the principle 
involved is. 

The whole subject is discussed at 
length in Ramiah Aiyar v. Gopalier (2) 
whiob might almost be called the locus 
classious on the point. The facts were 
that the defendant was arrested before 
judgment and was ordered to be released 
from custody on his i^aying in Court 
sufficient to meet plaintiff’s claim. The 
money was subsequently attached by a 
decree-holder and the defendant was 
adjudicated an insolvent. 

It was hold by a Bench of the Madras 
High Court that the money was paid 
in- Court bo the general credit of the 
action and was charged with a lien in 
favour of the i)laintiff on the latter 
obtaining a decree in his favour. It was 

w • _ __ _ 

11) [191-2] 36 Bom. 150 = I’i I. C. 911 =7:) 
Bom. Ti. R. 1193. 

(2] [1918] 41 M*d. 1053 = 10 1. 0. 20=35 

M. L. J. 355. 
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further held that the attaching credi¬ 
tors’ and the official receiver’s claims 
were subject to this term. 

As Coutts-Trotter, J., observed in the 

course of his judgment : 

Where money is paid to the credit of the suit 
oc earmarked for the suit, the Courts have 
always held that, when that is done, the money 
belongs to the plaintiff in the event of his suc¬ 
cess, and that it cannot p-ass to the general cre¬ 
ditors of the persons- ^Yho pay it in or to any 
persons who claim undei-him. 

The case is clearly distinguishable 
from one in which defendant gives secu¬ 
rity for his appearance. Such security 
would be merely conditional for his 
appearance in Court and would not ba 
earmarked for the purposes of the suit. 

Plaintiff was on this view clearly 
entitled to the declaration sought and 
to satisfy his decree from the money 
paid in towards his claim. 

I set aside the findings and decrees of 
the lower Courts and j; rant plaintiff a 
a decree as prayed with costs throughout. 

j,v. Decrees set aside. 
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Maunct Ba. j. 

It. Sewaram —Applicant. 

V. 

Respondont. 

Civ. Rev. No. 2H3 2si of 1926, Decided 
on 20bh May 1927. 

Limitation Acf, Art. 7—.1 motor-ca^ driver is 
an artisan for purpo-fes of Art. 7 —LimitatloK 
Act, Art. 102. 

.Vs a motor'C.ir driver must pcssess soma skill 
in manipulating tbo diderent parts of the- 
mechanisin of the car. be should be included iu 
the category of an arti/an. Thero is .also no 
reason why he should be treated differently 
from a household scrvimt cr lakcurdraud given 
the benefit of a !onj;er ppiic i ui.der Art. 102. 

(P 2b0 C 1] 

Bhotjee Ravi —for Applicant. 

S. M. Bose —for Respondent. 

Judgment. —The main argument in 
this case is that a motor-car driver is an 
artixan within the meaning of Art. 7, 
Limitation Act and that part of the 
claim was time-baried. According to 
Webster’s Dictionary an artisan is one 
trained to mechanical dexterity in soma 
mechanical art or trade. A motor-car 
driver is required, at least, to know how 
t(.» '■tart the car, how to steer it and how 
to stop it. Dor such purposes he must 
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POSS033 some skill in manipnlafcing tho 
different parts of the mechanism. I think, 
he should bs included in the category of 
an artisan. I also cannot see any reason 
why ho should be treated differently 
from a household servant or labourer and 
given the benefit of a longer period under 
Art. 102. In their case the period of one 
year is, in my opinion, long enough for 
them to assert their claim against their 
employer. It would seem unreasonable 
to keep their employer uncertain for a 
longer period whether such claim would 
be made or not. 

Applying this article to the case the 
wages other than those for February and 
December 1921 would become time* 
barred. Tlie amount of Rs. 300 has bean 
held to be a part payment towards tho 
wages and so the respondent would be at 
liberty to apply tbe same towards wages 
for previous months. 

As regards the counter-claim no suffi¬ 
cient ground is made out for interference 
in revision with the finding of the lower 
Court. 

I, therefore, modify the decree by 
reducing tho amount to Rs. 160 with 
costs on that amount in both Courts. 

J. v. Decree modified^ 
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Heald and Mya Bu, J.J, 

.V I —Apiollant, 

V. 

C. ft. Diswiis —Respondent. 

Civ. Misc. Appl. No. I6l of 1926, De¬ 
cided on 1st June 1927, from the order 
of the Diet. Judge Myaungmya, in Civ, 
Misc. No. 62 of l J2d, 

Duddiilst Law (IJnruicsc) — Marriage—Union 
between iSurvie^c wo nan and a Uinlu following 
B'xiillii&t faith for 2 > gears Is legal marriage and 
the husband Is enl-tlcd to (he custody of tho 
children of the union. 

Where a union v/.is formed b.-tweea a Burmese 
Buddhist woiiiau and a Hindu who followed tbe 
Buddhist faith for years, aiid there was uo evi¬ 
dence to show that ho was at any time a Hindu 
of the four recognized Ciites, tho tenets of which 
uiight hive rcnJerel a valid union betsveon 
them impossible, 

Held-, that the union is a legal marri.age 
and the husband is entitled to the custody of the 
children of the union. [B 2u0 0 2J 

Seiil liyu —for Appellant. 

Ilalkat —for Respondent. 


Heald, J. — The respondent having 
failed in Civil Miscellaneous No. 54 of 
1925 of the District Court of Myaungmya 
to get himself appointed as guardian of 
the person of his son Maung Kyaw Htin 
by reason of the provisions of S. 19 (b), 
Guardians and Wards Act, applied in the 
proceeding giving rise to this appeal for 
custody of the minor under the provi¬ 
sions of S. 25, Guardians and Wards Act, 
as against tbe minor’s maternal grand¬ 
mother MaKyaw, the appellant. 

The minor in question is tbe son of 
Ma Thet Hla by the respondent, Ma 
Thet Hla being one of the appellant’s 
daughters. 

Tbe respondent, as the minor’s father, 
claimed to be entitled to his custody as 
against the grandmother, the appellant, 
who had the minor in her custody. The 
appellant resisted the application on tbe 
grounds that tbe respondent being a 
Hindu, the union between him and her 
daughter Ma Thet Hla was illegitimate, 
that before tho death of Ma Thet Hla 
the child was given to her, the appellant, 
in adoption, and that the respondent was 
nob a fit and proper person to have the 
custody of tho child. 

The respondent claimed to have been 
a Buddhist for about 25 years. This 
claim is very strongly corroborated by 
the evidence of his witnesses Mg. Hmaw, 
special power headman, Ma Hain Ya, 
a person wonh about Rs. 30,000 or 
Rs. 40,000 and Mg. So Pe. apparently a dis¬ 
interested and respectable witness. To 
this body of oral evidence support is 
lent by the document Hx. A, which is a 
copy of an invitation to a shinpyu cere¬ 
mony, and by the writing on the back 
cover of a book on a certain Buddhist 
religious subject filed in tho case. While 
there is all this evidence to show that 
the respondent had for many years em¬ 
braced tho Buddhist faith, there is 
nothing in the evidence adduced by the 
appellant to show that tho respondent 
was ab any time a Hindu of the four 
recosnized castes, the tenets of which 
might have rendered a valid union bet¬ 
ween the respondent and Ma Theb Hla 
impossible. In these circumstances we 
are unable to hold that tlio union bet¬ 
ween tho respondent and Ma Thet Hla 
was anything but a legal marriage. 

As regards the question of the minora 
welfare, we see no reason to disagree 
with the lower Court. After the death 
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<o£ Ma Thef: Hla, the appellant’s younger 
♦daughter Ma Mya even married the res¬ 
pondent. There is hardly any evidence 
in support of the allegation that Ma 
Thet Hla had given the child to the ap¬ 
pellant in adoption. The respondent is 
a man of substance and there is nothing 
to show that he would not be able to 
‘bring up the child or look after it as a 
good father. He is much better off than 
the appellant, who has married a second 
•time, even at this time of life. Her 
allegations that the respondent was 
prompted by the desire for her property 
to make this application must be re¬ 
jected as absurd. 

For these reasons we are unable to see 
any grounds for interference with the 
order under appeal. We, therefore, dis¬ 
miss the appeal with costs. Advocate s 
fee: five gold mohurs. 

R.D. Appeal disviissed. 
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Rutledge, C. J. and Brown, J. 

M, A. Jdaistrif —Appellant. 

V. 

Abdul Aziz Rahman —Respondent. 

F. A. No. 18 of 1027, Decided on 17th 
May 1027. 

(a) Decree — Setlinfj aside — Perjured evi’ 
deuce given in the case — This alone is not suffi¬ 
cient cause. 

Tho ruero fact that perjured evidence has been 
givuu in the case is uot sutlioieut cause for 
briugiug a suit to have tho ex'parte decree iu 
that case set aside. CP 281 C 2] 

sj< (6) Civil P. C., O. 9, li. 13— Dismissal of 
appllcalion to set aside ex-parle decree, not on 
merits — Dismissal does not bar regular suit to 
set aside decree : A. I. R. 1927 Rang. 130, 
Reversed. 

Where tho d's.nisa.il of an application to set 
aside an ex parte decree by a soiall cau^e Court 
is uot on merits, the mere fact of an application 
to set aside the deorue having been made under 
the provisions of R. 13, O. 9 cannot deprive the 
plaintifl of his right to have the matter adjudi¬ 
cated iu the regular suit. It is open to him to 
file the regular suit iu tbe first instance without 
making his application to the small cause Court 
at all. If he cboost-s in the first instance to 
make an application under R. 13 but 
fails to furnish security that amounts to 
failure on his part to proceed with that appli¬ 
cation, and ho is nob debarred from bringing the 
regular suit : 28 Cal. 475, (P. C.) Foil. ; A. I. It. 

1924 Rang. 119, Disi. ; A. I. R. 1927 Rang. 
130, Reversed. fP 282 C 2j 

N. N. Sen —for Appellanfe. 

Robertson —for Respondenb. 
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Judgment. — The respondent Abdul 
Aziz Rahman obtained a decree in the 
Small Causa Gourb, Rangoon, on a pro¬ 
missory-note against the appellant 
Munshruff Ally Maistry. The decree 
was passed ex parte. The appellant filed 
an application before the small cause 
Court to have the ex-paite decree set 
aside on the ground that he had never 
been served with a summons. He was 
required to furnish security iu accordance 
with the provisions of R. 78, Sch. 1 
Rangoon Small Cause Court Act, bub 
failed to do so, and his application was 
finally rejected for default- He then 
filed a suit out of which this appeal has 
arisen. The learned judge on the original 
side of this Gourb has held that the suit 
as framed does nob lie and has dismissed 
it without going into the merits. 

It is contended on Ijehalf of the appel¬ 
lant that this decision was wrong. For 
the purposes of this appeal it must be as¬ 
sumed that the facts, as alleged in the 
plaint, are correct. The plaint sots forth 
that the plaintiff never executed the 
promissory-note on which the decree was 
based, or borrowed any money from the 
defendant, and that the suit was abso¬ 
lutely false. The plaintiff further alleges 
that he was never served with a sum¬ 
mons, and that tho defendant’s affidavit, 
bo the effect that, the plaintiff had ac¬ 
cepted the sai<l fiummons was false. He 
therefore prayed for a declaration that 
the decree of the small cause Gourb was 
obtained by fraud, and for an injunction 
restraining the defendant from proceed¬ 
ing with tho oxeeubion blioreof. The 
learned trial judge was of ‘opinion that 
the suit was an attempt to evade the 
provisions of R. 78, Sch. 1, Ran¬ 
goon Small Cause Court Act, and after 
discussing various authorities came to 
bite conclusion that the suit did not He. 
With many of the observations of the 
trial judge we are iu entire agreement 
and we agree with him that the mere 
fact that perjured evidence has been 
given in the case is not 'sufficient cause 
for bringing a suit to liave the decree in 
that case sot aside. Bub the giving of 
perjured evidence at the trial is not 
the only fraud alleged in the present 
case. 

It is further alleged that the fraudu¬ 
lent conduct of the defendant prevented 
the plaintiff from appearing to contest 
the suit. This is clearly fraud extrinsic 
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to fcho facts of the original case, and the 
question is whether this fraud is sutii- 
cionb to give him a cause of action. A 
somewhat similar case was dealt with by 
Mr. Justice Beasley in the case of K> B. 
Musihaii v. Mohen'dra Nath Singh (1). In 
that case an es-parte decree had bean 
passed by the small cause Court, The 
ciefendant applied to have the ex-pavte 
decree set aside and failed and then 
brought a regular suit to have the decree 
vacated. It was held that the suit did 
not lie. The circumstances of that case, 
however, differ from those of the present 
case in one important particular. In 
that case the plaintiff's application to 
have the previous decree set aside was 
jioalt with on the merits hy the small 
cause Court which Court found that the 
.‘summons had in fact been served. That 
is not the case here. There has been no 
adjudication in the present case on the 
question whether the summons was or 
was not in fact served. On this point 
the learned trial judge observes : 

That application was not tried on the merits 
Sro th it, though it may bo argued that it is not 
judicata, still havtug moved the sm ill cause 
Court for the purpose of sotting aside the ex 
part© decree on the ground that summons was 
not tendered or Served on him and having been 
given an opportujiity of establishing hts case, the 
plaiutiff by nou-coinplianco with the condition 
imposed by the small cause Court failed to get 
au adjudication on that point iu that Court. It 
is, theriforo, not open to him to come to this 
Court and a>k for an adjud'cition on the same 
point. The result of allowing the pl.iiotifi to 
prove theSi facts in this case would he merely to 
enable him to evade a statutory provision. 

Ib doc5 not, however, appear tliat the 
attention of tiie learned judge was drawn 
to fcho decision of fcho Pri^•y Council in 
tlio case of Liadha Ravian Shaha v. Pran 
hath Roy (2). That case was an appeal 
from a decision of fcho High Gourfc of 
Calcutta which is reported in Praii Nath 
Roy V. Mohesh Chandra Moilra (3). An 
e.K-parfce docroo had been obtained and 
fcho judguiont'dolitor had applied to gofc 
fcho ex parte decree set aside under 8.108, 
Civil P. G., (corresponding to R. 13, O. 9 
ol the present Code). His application was 
uiisuccossful. His case was that the de¬ 
cree was obtained hy fraud, and that he 
had never boon '.served with summons. 
It was holrl by blio High Giurt tliat there 
was notiiing to prevent tlio unsuccessful 
defendant from bringing a regular suit to 

llj A l.K. iU21 Huigrii-J A King. .'>00. 

(2J tl-JOl) 28 0;il. .5 C.W.N. 7->7 (P.C.). 

|j; Uyi>7J iid Cal. 61G. 
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set aside the decree on the ground of 
fraud, and that the fact that he bad 
fjiiled in his application under S. 108, 
made no difference. In the course of 
their judgment their Lordships re¬ 
marked : 

If the decree was obtained by fraud, aud the 
plaintiff was in oouscquence deprived of bis prO' 
party, the Court has full power to set aside the 
decree and restore his pr. perty, unless its 
jurisdiction in the case of ex^pots decrees is 
taken away; but there is nothing i'l S?. 108, 244, 
311, or in any other provisions of law to which 
we have bee i referred which does take it away. 
Section 1.3 of the Code clearly offers no bar. The 
issues which arise arc not the same, the parties 
are not all the same and the Court which de 
cided that ex p.arte suit has no jurisdiction 
to decide this suit. The mere fact that the plain* 
tiff failed to obtain relief on the narrow ground 
on which he might have -obtained it under S. 
10$ cannot prevent him from getting relief on 
the much wider grounds now pub forward. 

Their Lordships of the Privy Couuoil 
in a short judgment approved this deci¬ 
sion. Lord Hobbouse who delivered 
the judgment remarked: 

Their Lordships are all agreed that the pre¬ 
liminary objjotioa canuot bj sustained, and 
that tbe High Court were right in overruling, 
it. We have nothing before us. but the bare 
fact that the pl.iintiff endeavoured to get au 
ox parte decree set aside under S, lOS, 
Civil P. C. under which the Court may 
try whether the sum-nocs was served or whe¬ 
ther the plaintiff was prevented by auy sufti* 
cieot cause from appearing. We are not told 
whit went oa before the Court upon the occa¬ 
sion, and it is i npossible t) sty thit thj matter 
now alleged as fraudulsut matter oaue in any 
way before the Court under the application 
which Was made by virtue of S. 103. 

In view of this pronouacoment of 
fchoir Lordships of the Privy Council we 
are unable to see ho.v it can b3 held in 
tho {U'd-serfc case that the appellant’s 
suit did nob lie. There was not here. 

in K. /?. I^Iusthan's case (1), any deci-j 
sion on the merits by the small cause! 
Court, and it is clear from judgment! 
of fcheir Lordships that the mere fact ofj 
an application to set aside the decree: 
having been made under the provisions 
of R. 13, O. 9. cannot deprive bhs plain¬ 
tiff of his right to have the matter 
adjudicated in the regular suit. It was 
open to him to file tbe regular snib in 
the first instance without making his 
application to tlie small causa Court 
at all. He chose, in the first instance, 
to make an application under R. 13, hut 
his subseii ient faihire to furnish security 
amounted bo failure on his part to pro¬ 
ceed with that application. We are 
unable in the circumstances to hold that 
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he wa^ debarred from bringing the 
regular suit, and vve are of opinioa that 
the deeUion of the learned trial judge 
was wrong. 

It has been suggested on behalf of the 
respondent that the procedure, adopted 
in ooming before the High Oourb and 
asking for an injunction, instead of fil¬ 
ing a suit in the small cause Court, was 
wrong. This point has nob yet been 
considered by the trial C3urt, and we 
leave it to the learned trial judge to 
decide. 

We set aside the deeree of the trial 
Court and remand the case for decision 
by the trial Court on the merits. The 
respondent will pay the appellant his 
costs in this appeal. The apallaub will 
be entitled to a refund of the Court-fees 
paid by him. 

R.D. Case vemandetl. 
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Maung Ba, J, 

Tan Yin —Appellant. 

V. 

Maanu Tin (a) Tin Ntjnn —Respon¬ 
dent. 

Civ, Rev. No, 3i:i of 1926. Decided on 
2lst .June 1927, from the decree of the 
District .Judge Pegu, in Civ. Miso. No. 80 
of 1920. 

(а) Civil P.C.. O. .'S3. R. 0 (c)—Ai/»cemenf 
With n'lvocate, for pa'/imnt of fees, <'>t t-ase of 
Miccess, falli under Cl. (c). 

NVheroitw.is found that tt pauper plaintitT 
had sutured into au agrooineut with his adro* 
cato tj pxy Rs. 3,500 within tlircj mooths on 
his success ia the case ; }[ell : «ho case wouhl 
f.ill under Cl. (r), R. 9 ; 2 C. li. R. 272, Rel. on. 

[P 2H1. C IJ 

(б) Civil V.C , S. 115— Pailiire of j/tdtje to 
applif mind to most m'l'cri.if t’»''ie»iire is 
m 2 terl(d irregitl itily. 

The omi.s3io » by a judge to apply his mind 
to the most material evidence in the case 
amounts to a material irregularit}', and it is a fit 
ca^'e to exercise ruvisional powers. _P 2S4. C L] 

Foac it —for Appellant. 

Gano ilij —for Respondent. 

Judgment. —This application for revi¬ 
sion is against the order of the District 
Judge of Pegu refusing to dispauper the 
respondent under O. 38, R. 9, Civil P.O. 
R. 9, mentions three cases where the 
Court may dispa'ipsr a plaintilT, and one 
of those cases is where he lias entered 
into any agreement with reference to 
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the subject-matter of the suit under 
which any other person has obtained an 
interest in such subject-matter. 

The learned District Judge held an 
enquiry in consequence of an application 
made to him by the applicant. In that 
application it was alleged that the plain¬ 
tiff had entered into an agreement wish 
his advocate and others with reference 
to the subject-matter of the suit, and by 
which the said persons had obtained an 
interest in the subject-matter of that 
suit. An agreement signed by Tin U 
was produced. It is Ex. 1. By that 
agreement Tin U undertook to pay Mr.— 
his fee of R^. 3,500 within three months. 
It is urge! that no oral evidence should 
be admittsd to contradict that agreement, 
and reliance is placed upon S. 92, Indian 
Evidence Act. 

The point inv’olved is nob one between 
Mr.—and Tin U. S. 92, Indian Evidence 
Act, clearly shows that oral evidence is 
excluded as between the parties to an 
instrument or their representative in 
interest. Tlie case rests upon the reli¬ 
ability of the evidence tendered by the 
applicant. Among the material witnesses 
Ma Chit is one. Sbe makes two state¬ 
ments : (1) that Po Nyein told her that, 
if the case was won, the money would 
ha divided and taken, and (2) that Tin U, 
the respondent, told her that, if the case 
was won, ha must pay advocate’s fee. 
Rs. 3000. 

As regards statement No. (1) : its p iv- 
port becomes clear by referring to ano¬ 
ther statement made by Ma Chit a little 
further on. She states that in the 
evening Tin L’ said to her ; “Don’t fed 
backward,” and added that Yaung Ni 
financed him. that Po Nyein conducted 
the case, and that no fees were paid tc 
the advocate in ca^h. She further states 
that Po Nyein was then present and told 
her that he had to arrange everything 
in the case. The learned District judge 
in his judgment did not make any 
allusion whatever to Ma Chit’s statement 
about Tin U having told her that ho 
must pay aIvocate's fee if ho won the 
case. 

Anotlior material witness is Ko U. 
That witness states that Tin U told him 
that he had nothing to spend, but that 
Yaung Ni advanced the money, that Po 
Hnin conducted the case and that the 
advocate was to be paid only when he 
won the case. As in the case of Ma 
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Chifc, the learned District Judge made 
no allusion whatever to Tin U’s state- 
-nenb about the payment of fees. It ig 
no wonder, therefore, that he made this 
observation in his judgment : 

Neither ilii agreeoieat nor the evidence of 
the wjtuesses of the defendants •whom I have 
meatioued above showed that the plaiotifi has 
entered into an agreement with ilr.—and others 
With reference to the subject-matter. 

A reference to the regular suit shows 
that Ala Chit was one of Tin U’s im¬ 
portant witnesses who supported his 
case. There is nothing on the record to 
show why she should have deliberately 
perjured herself in the later enquiry. It 
ig significant that neither Ur.—nor 
Yaung Ni has come forward to contradict 
Ua Ohit and Ko U. It appears from the 
records that Ur.—himself conducted the 
enquiry case for Tin Q. He wiuld have 
done better if he had retired and given 
evidence, seeing that a serious allegation 
had been made ajainst him. 

If Ua Chits evidence is accepted, and 
there is no reason why it should nob be 
accepted, the private arrangement as 
regards the fees between Ur.—and his 
client would no doubt amount to such 
a^n agreement as is contemplated by 
01. (c), R. y infcerprotSil by tho late 
Ur. Burgess in the case of /. S. v. 
A. Hussain Ally & Company (I). 

Besides this agreement with Ur.—, 
there is a statement of Ma Chib that 
other hoi pers also would gob a share in 
the sulijoct-matter when the case was 
won. Jt is true that in a case under 
S. 11-3, Civil P. C., thqro should ho no 
nibeifoi'onco, unless there is a material 
UTogulariby accompanied by a substantial 
iailuro of justice. 

As has already been pointed out. the 
learned juiige failed to apply his mind 
'O tho most mateiial evidence in the 
case. This omission amounts to a 
matorial irregularity. If the order of 
tho learned District Judge is'allowed to 
remain, it would mean that a person, 
who should not bo allowed to prosecute 
his suit as a pauper in a big inheritance 
suit, would have a chance of prosecuting 
it. in the result of which other persons 
would 1)0 having substantial shares. 

1 am of opinion that it is a fit case to 
exorcise tho revisional powers. The 
)rdor of the learned District Judge is 
accordingly sot aside and the plaintiff 
'Pin U dispaupered. 

(1) 2 U. B. R. 272. “ 


The applicant is entitled to costs; two 
gold mohurs. The plaintiff is directed 
to pay the Court-fees which would have 
been paid by him if he had not been 
permitted to sue as a pauper. He is 
allowed one month to do so. 

R-D. Order set aside. 
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Ifi the matter of the Estate of P. 2 I. 
Mohamed Ganny —Deceased. 

Insolvency Case No. 92 of 1925, Deci 
ded on 9th March 1927. 

(а) Presidency Towns Insolvency Act, Ss. 36 
and 56— Only assignee can apply. 

A creditor oanaot apply under S. 36 (5) of the 
Act. The Court can tiike an action only on tbo 
application of an oMcial assignee. [P 285, C 2] 

(б) Presidency Towns Insolvency Act, Ss. 3G» 
55 and 56— Applicability, 

Sections 36, 55, and 56 of the Act do not apply 
to oases where the estats'of a deceased is being 
administered in insolvency. [F 285, 0 2J 

(c) Presidency Towns Insolvency Act, S, 7— 
Creditor cannot apply under H. 7 to set ailde a 
transfer by an adtntnislralor—llis remedy is by 
suit. 

Section 7 does not apply to oases where the 
estate of a deceased person is udininistercd in 
insolvency. Whatever rights a creditor may 
have must bo enforced by a regular suit. 

[P 286 , 0 1.2] 

(J) Presidency Towns Insolvency Act, S. 86— 
O racial asslgnei refusing to laUe action — Credi¬ 
tor should appeal, 

If the official a;<S)gnoc refuses to take action 
to sot aside a transfer, it is open to thccrcditor to 
appeal to tbo Court against that decision under 
S. 86 of the Act, (.P 266, C 2] 

Halkar —for the Petitioning Creditor. 

Judgment. —The matter before m® 
for disposal is an application by on^ 
S. P. S, T. U. Uyappa Glietbyar for 
leave to apply to this Court to set aside 
a sale-deed. A perusal of the proceedings 
shows that tho petitioning creditor has 
been extremely ill-advised and has from 
tho very beginning misconceived hU 
remedies. Tbo facts are as follows : P. 
A. Mohamed Ganny died in September 
1923. One Abdul Bahman obtained 
letters of administration to his estate. 
On the 20bb May 1925, by which time 
it may be reasonably assumed that the 
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estate bad been fully admiaistered, the 
pebitiouing creditotr bled an appUcatioa 
to this Court for the administration of 
the estate of the deceased in insolvency. 
To support an application for this pur¬ 
pose it is unnecessary to allege any act 
of insolvency and it is sufficient if the 
Court is satished that it is reasonably 
probable that the estate of the deceased 
is insufficient to meet the debts of the 
deceased. 

The petitioning creditor, however, al¬ 
leges an act of insolvency in his applica¬ 
tion and strangely the act alleged is not 
the act of the deceased, who stands in the 
position of the insolvent, but a transfer 
of immovable property by the adminis¬ 
trator, presumhly in the course of the 
administration. The object of the appli¬ 
cation is perfectly obvious and it is not 
to get the assets left by the deceased 
rateably distributed since the assets bad 
by that time disappeared but to get thU 
particular transfer of property dated the 
23rd March 1925 set aside. I cannot 
imagin, for reasons which I shall shortly 
give, a more absurd course than the one 
pursued by the petitioning creditor, a 
procedure which is entirely ineflective 
for the purpose he had in view. The 
proper thing for him to do is to avoid 
the transfer under S. 90, Probate and 
Administration Act, which was then in 
force, if the transfer was eiTecbed without 
leave of the Court, and if it was etfectei 
with such leave bub the proceeds had 
been misapplied, to file a suit for 
mal-administration against the adminis¬ 
trator joining therein his sureties. 

However that may be, on the 7*7 
1925 an order was passed by this Court 
for the administration of the estate of 
the deceased in insolvency. Oa the 3rd 
of Kovembor 1925 the petitioning credi¬ 
tor applied for the osamination of two 
persons under S. 3G, Presidency Towns 
fnsolvency Act. That aiiplioation ought 
bo have bom rejected as S. 36 of the Act 
does not apply bo ca^es where tljo estate 
of a decased person is being administerel 
in insolvency. (So held in England 
in respect of Ss. 27 and 12-5 Bank¬ 
ruptcy Act of 1883, corresponding to 
Ss. 36, 103 and 109, Presidency Towns 
Insolvency Act, Re Hewitt (1) and see 
Kolhaxtorc v. Port Comm-ssioners (2). See 

(1) [I'ySy] 15 Q.B.D. 1.59=51 L.“jTQ. 13. 402= 
2 Morrell 184=53 L. T. 156. 

(2) A.l.R. 1920 Rang. 157=4 Rang. 157 (F.B.) 


also, as to the weight to be attached to 
the English rulings in these cases. Mercan¬ 
tile Bank 'Of India, Ltd. v. Official 
Assionee, Madras (3). The inaolvepcy 
registrar did nob notice the distinction 
between an ordinary insolvency and the’ 
administration of the estate of a deceased' 
person in insolvency and issued summons 
to the persons mentioned in th '3 appli¬ 
cation. Certain witnejsas were ai a matter 
of fact examined. The advocate of the 
petitioning creditor then asked the offi¬ 
cial Assignee to take steps to set aside 
the transfer under S. 56 of the Act. The 
official assignee after careful considera¬ 
tion refused to do so by a letter dated 
3rd January 1927. Tiie official Assignee 
concludes that letter by saying ; 

It is op3D to your cliejt to taks proceediogs 
himself, 

This means nothing and cannot give 
the petitioning creditor a right which 
the law has nob given him. On the 12tb 
January 1927 the petitioning creditor 
filed an application to the Court to 
annul the sale dated ‘the 23rf] March 
1925. That application is headed as 
being made under Ss. 56 and 36 of the 
Act. Under neither section is it open to a 
creditor to file such an application. 
Ss. 36 (5) specifically provides that the 
Court may act 




while S. 58 makes the payments and 
transfers referred to in that section 
fraudulent and void as against the oilici.il As* 

V PS A A 


signco 


and clearly contemplates the avoidance 
of such transfers and payments Ijy the 
official assignee [see Ju re Siu ajmal i-k] 
and Sitiram v. Haribix (5). On iny 
pOiDbiug out to the learned advocate 
that such an application doas nob lie, ho 
withdrew the same and in view, pro¬ 
bably, of an order contained in the jud<’- 
ment of I\Ir. Justice Greavos in Surajma} 
Mangle Chand In re U) files t!io present 
application praying tlie Court to 
him leave to apply for getting the' sale 
dated the 23rd March L92.5 sot aside. 

There is more than one ohjoction to 
the ontertainmont of this application and 
each of them is fatal. Firstly, thomdi 
there are no direct Indian rulings on the 
point, it i.s a rnattor of: extreme doubt 
whether Sf. 36, 55 and 56 of the -\ct 
apply to cases where fcho ostato of a 

(3) [iOlGJ 39 iiad. 2.50=^5~TT' ‘14 9 

(4) A. I. R. 1921 Cl. 403 

(5) A. I. R. 1026 Cal. 1097. 
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•]ec?as 0 d is bein.^ admiuistored in insol¬ 
vency. There are fcvvo English rulings 
which show tha6 Ss. 3«j and o j of fche 
AcO. are inapplicable [Re Ucwitt (1) and 
Ex-parte Ojfrial Receiver re Goald (6)] 
and by parity of reasoning S. o(3 is 
OQually inapplicable. Secondly, both 
Ss, 00 and uG oi fche Act refer to fche 
avoidance of piyments and transfers 
made by the insolvent; himself, who, if 
there is any insolvent at all in such case 
mnsb be cicemeJ to he P. A. MohameJ 
Ganny. the deceased. They have no 
applicafcioQ fco a transfer made by a 
person other than fche insolvent. More¬ 
over fchore is a special S. 110 of fche Acb, 
dealing with transfers by Jegai reproson- 
fcafcives, obviously because the other sec¬ 
tions are clearly inapplicable. In cases 
of transfers or payment by the 
legal representative of a docoased, 
fche hrsfc clause of S. 110 mikes .such 
representative liable to the oHicial as¬ 
signee when the payment or transfer has 
been made after notice of presunfcafcion 
of application fco administer fche eatato in 
insolvency. The Cl. 2 of the section 
provides fcliafc 

•<avQ as afor«si-id (i. c. in fcho first clvusa) noth¬ 
ing in S. lOS or S 10‘3 or this seJtioii (i. e‘ 
6. ilU) sh ill inv.iUdafc-j any piynioiu mide. act 
or thnig douo in go-jd faith by the legal repro- 
oentativc. 


It may lie assumed, though the sec¬ 
tion is also capable of a dili'erent con¬ 
struction, that the remedies, open to the 
ollioial assignee or a creditor in fche case 
of mala tide fcransfor or paymonfcs.are loffc 
unafTocted l)y fcbafc section. I now come 
bo fcho tliird and most formidable diffi¬ 
culty in the way of fcho petitioner. As¬ 
suming that it is open bo fche official 
assignee or a creditor fco avoid fcho sale 
under one or other of fcho soefcions of fcho 
.\<:fc, under what provision of law has 
fcho insolvency Ojurfc powor fco adjudi¬ 
cate in the inatibcr ! The only provi- 
.sion of law which gives the insolvoncy 
Ccurfc jnrisdiebion to docido on questions 
arising between fcho official assignoo (or 
a creditor of the in >lvcnt) at:d a sbran- 
,jor to the insolvoficv is S. 7 of fcho Act. 

I'l'll Pencil of this Court has held that 
fcliafc -O'ji.ion docs utjfc apply fco c.iso.s 
wimro tlio estate of a docoasod pnr.son is 
a Irninisterod in insolvency. Ifc therefore 
doMow.s that wbatevor righv-j the offi¬ 
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cial assignee or a credifcoi* may have 
must he enforced by a regular suifc, and 
thab this Court, as an insolvency Court, 
has no jurisdiction fco adjudicate on fcho 
question. 

As regards fche poinfc whether, if S. 56 
ig applicable, a credibor, on the official 
assigoae’s refusal fco take acfcion, can, with 
the leave of fche Court, apply fco sot aside 
a paymenb or fcransfor, I am clearly of 
opinion that a creditor cannot even wifch 
such leave, make such an application. 
The poinfc did nob arise in the case de¬ 
cided by Mr. -fustioe Greaves. He mere¬ 
ly said fcbafc even if such an application 
lies, fchore was nothing in fchafc case fco 
show fchafc fche official assignee bad 
refused fco take action. My conclusion 
is base! on the following consideration ; 
A voluntary transfer of property, e. g., a 
giffc fco wife or child and a volunfcary pay¬ 
ment fco a particular creditor are not ah 
inifcio illegal or invalid. On fcho occur¬ 
ring of insolvency, such payments and 
fcransferg, in certain cases, are made void 
againsfc fche official assignee. They are 
fcherefora valid and oparafcive bill avoid¬ 
ed by fche oHicial assignee and fcho option 
of avoiding fche transfer is given fco the 
official assignee. If fche Court entertains 
an application by a credifcor fco set aside 
such fcransfers, wliathor with or wifchouc 
fche leave of Court, ifc is, in effect, delega¬ 
ting fco him fcho righb given by fche /Vofc 
fco fche official assignee. This, in my opi¬ 
nion, fche Court has no power fco do. The 
credifcor is not however without any 
remedy in such cases. .As soon as fcho 
official assignoo refused to take action, 
it was open fco fche creditor fco appeal 
fco fcho Courb against that decision under 
S. 86 of the .\cfc. The Court could then 
liavo reversed or modified Ins decision and 
compelled him fco take action if neces¬ 
sary. 

1 may a.ld thab if stich an appeal had 
been preferred, I would in this case have 
coriQrmod the official assignee's decision. 
Ho co ild nob, as I have liold above, have 
inoiedthe insolvency Court to set aside 
fclio sale and he uioreover came fco his 
rlccision after a careful consideration of 
all fche aspects of fcho case. The appli' 
cation is fehorefero dismissed. 


R.K. 


.1 pplicition dismissed. 
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Eutledge, C. j.. and Brown, J. ^ “‘Strict 


Jamal Brothers k Co., Ltd. —Appel- 
iauts. 

V. 

Chip MoK & Co. —Respondents. 

Civil Misc. Appeals Nos. 27 to 31 of 
1927, Decided on 11th May 1927. 

^Letters Pa/ent (Rangoon), Cl. 13—Rejection 
of an application under O. 21, R. 58, Civil P. C., 
■Is not a judgment. 

Refusal of su'Uiaary temedy given by O. 21* 
R. 58, Oivil P. C., leaves open the right of bring¬ 
ing a regular suit and having the question in 
issue finally decided. It, consequently, cannot 
be a “ judgment” within the ineauing of Cl. 18 
Letters Patent. [P 287, C 2J 

ClarJc^ioi' Appellants 

Keith and Maanij Tin —for Respon* 
dents. 

Rutledge, C. J .—A preliminary ob¬ 
jection has been taken in these cases that 
no appeal lies. 

For the appellants it is urged that the 
order appealed from is a final order, in 
that it determines the rights between 
the parties to apply under the provisions 
<jf the Civil Procedure Code for the re¬ 
moval of attachment, and reliance is 
-placed upon a decision of the Madras 
High Court in the case of Sabh.apathi 
Chetti V. Narayanasami Chetti 

A comparison of the words of O. 21, 
R. o8 and 03, Civil P. C , in my opinion, 
makes it clear that the order appealed 
from is not a “ judgment” within the 
meaning of Cl, 13, Letters Patent. 

The learned trial Judge has rejected 
the appellants’ application under the 
proviso bo O. 21, R. oS, sub-R. (l), Civil 

O., on the ground that the claim was 
unnecessarily delayed. Rule (33, states : 

Where a claim or an objection is preferred, 
the party against whom au order is made may 
iustitutj a suit to est.bblish the right which 
ho elai'iis tD the property in dispute, but. sub¬ 
ject to thu result of such suit, if a)»y, the order 
shall bo conclusive. 

It is quite clear that, if this applica¬ 
tion had first b-^on made in the District 
Court, tliab Court’s order would not 
have been appealable to the High Court, 
and that the appellants' only remedy 
would have l)O 0 ri to file a rogiilar sui t. 
It would bo rather anomalous if, in these 
circumstances, the api)ollan63 could liavti 
a right of appeal from an order of a 

(1) H9J2J 25 Mud.“^o=Il M. Jb. 


I may note that, though the judgment 
of the Madras High Court, already re¬ 
ferred to, is an authority in the appel¬ 
lants favour, that decision has been, in 
certain respects, disapproved of by their 
Lordships of the Privy Council in the 
case of SahUri Thahiiraiii v. Savt (2). 

This Court, on the que.stion of what 
is a judgment’ within the meaning of 
the Letters Patent, has on two occasions 
had to differ from the views taken by 
the Madras High Court, namely in 
P. Abdid Gaffoor v. The Official Assignee 
(3), and in Ma Than Mi/it v. Alaang Ba 
Them (4). The decision of a bench of 
this Court in Fco Enj Bgan v. Beyig 
Seng and C<k (b) has been uniformly fol¬ 
lowed, and at page 473 the late Chief 
Justice, quoting a passage from a judg¬ 
ment of Sir Arnold White, G. J., ob¬ 
served : 

1 agree that a dooision which affects the 
merits of the question between the parties bv 
Jeterminiug some right or liability may rightlv 
be held to bo a ' judgment’ ; and I think that aii 
order which merely paves the way for the deter¬ 
mination of thoquoitiou between the partic-: 
canuot be considered to bo a * judgment’ , nor 
can a mere formal order merely regulating the 
procedure ill the suit, or one which is nothin" 
more than a step towards obtaining a fiuaT 
adjadicati-)u. 

And Mr. Justice Brown at page 47.j 
referring to tho order jn that case 
observed : 


It does nob purport finally to decide any of the 
rights between tho parties. 

Applying tho same criteria to the 
jn-esent case, it seems clear that the 
learned Judge has not finally decided 
any of tho rights between the parties 
Ho lias merely hold that a certain sum¬ 
mary remedy given by the Civil Pro¬ 
cedure Code, is nob available to the ap¬ 
pellants. because of unnecessary delay 
Uiis order leaves open to the appellants 
the nglit which IS specifically laid down! 
in the Code, namely, the right of bring¬ 
ing a regular suit and having the ques¬ 
tion in 1 .S.SUO finally decided. It con- 
soqiiontJy cannot ho a "judgment” with¬ 
in the meaning of Cl. 1.3, Lottors Patent 
as interpreted by the decisions of this 
CotTrt alroatly referred to. 


s; i. n. Bq 

L A. 76 a\ C.). 


\j4%i, 


< 3) A. I. R. 

(.j) .4.1. R. 192a Ring. 43-^ Rang 409. 
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The appeal-? must; accordingly be dia- 
luia^ed with co?b?, one gold mohai* in 
each case. 

Brown, J. —I concur. 

R.K. Appeals dismissed. 
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Heald and Mya Bu, j j, 

Aung Ban Zeya —Appollanfe. 

V. 

C. B,. d/. A. Chettiar Firm —Respon¬ 
dents. 

Civ. Misc. Appeal No. 43 of 1927, Deci¬ 
ded on 15th June 1027. 

Compa-vei Act. S. lOl — ^Ictrtga-je n-jl regis¬ 
tered c'lnn-^t be rep't lla'e I by the cimgany itself 
while i' is a gtht/ co<tcerii—[I es not a substan¬ 
tial question o f law within Cii'tl P. C,, S. 110. 

The question wh-'thor a mortgage which is not 
regipterecl ill accordance with the provisions of 
B. 109 c.t:i bj roDiiii.itod by the comptny itself 
while it is ;v going coiorn.is not a substantial 
question of l iw within S. LIO, Civil P. C., as the 
law on tho qncs'ion is perfectly clear, namely 
that sxich a tnortgago cannot bo repudiated by 
the company itself. In re ZlonolUhic ButlJing 
Co»n;>a«t/ ; Tacen v. The Cotn 2 yany, (lOlG) 1 Gh. 
G43. Dist. CP C 2] 

KirJt'iuiod —for Appollant. 

Aiya-itja} —for llospondeot. 

Judgment.—The respondents, a Chefc- 
tiar tir u, suo<l pobifcioner.g, who are a 
company ro.'isfcero'l unlor the Indian 
Companies Ac*;, Do reiovor a sum of over 
f)0,0(JO a-^ being due on a mortgage of the 
company’s iiitll and otlior properties. 
Petitioners admit Mm debt and the mort¬ 
gage, l> !t plead that respondents are not 
entitled to a mortgage decree, because 
S. IC, Indian Oompanio? Act, says that 
every mortgage on immovable property 
shall, HO fai a? any security on the 
compa’iy's property is tlioreby conferred, 
1)0 voiii agaiii-b tlie liquidator, and any 
creditor oC tbo company, iiuloss the 
proscrii>od particulars of the mortgage, 
togetbor witii tlio iri;»t)'nmont by wliicli 
the iJiOi tga-'.o is evidenced or a copy 
thoreoi, are filed with the registrar for 
regi-t.ialion, and because this mortgage 
was not so registored. 

Tbo trial Court rojoctod this defence 
on the ground that S. lO'J had no appli¬ 
cation t-) tho case liocanse no question 
of any claim by a liquidator or any 
crorlit'u-of the company arose, and gave 
ro=^pon«lout a mortgage decree. 
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Petitioners appealed to this Court and 
the Bench before which the appeal was 
heard dismissed it summarily on the 
same ground- Petitioners now apply for 
leave to appeal to His Majesty in Council 
on the ground that the appeal involves 
a substantia! question of law. 

Petitioner’s learned advocate admits 
that he cannot refer us to any Indian 
authority which supports his contention 
that a mortgage which is not registered, 
in accordance with the provisions of- 
S. 109 can be repudiated by the company' 
itself while it i? a going concern, but be' 
has suggested that the English case In re 
Monolithic Building Company. Tacon v. 
The Company (l), supports his contention. 
A reference to that case shows that 
there the question of the validity of the 
unregistered mortgage arose between the 
mortgagee and another creditor of the 
company and that there was no question 
of repudiation by the company itself. 
The learned Master of the Rolls said in 
his judgment: 

Of course the deed is not void to all ioteots 
and purposes. It is a perfectly good d.-ed against 
the company so long as it is a goi >g concern, 

Similarly Phillimore L. J. < 3 ,\i : 

Wo have to construe S. 93 of the Statute. It 
makes void a security; uoc the debt, not the 
cause of action, but the security and not ae 
against everybody, notes agiinstthe company 
while it is a going co-acL-rn. 

The relevant words of tho Euglisb 
statute (3. 93, Companies Cmnolidation 
Act 19031 aro identical with those of 
S. 109, Indian Companies Act, and it was 
on a consideration of the law q,< stated 
l>y thoso learned judges that we dis¬ 
missed the potitionor’s appeal s nutnarily. 

We are of opinion that tho law on the 
question which petitioners wish lo raise 
is perfectly plain, and therefore wo tind 
that the proposed appeal to IIis Majesty’ 
in Council does not involve any substan¬ 
tial question of law, and that thorofore 
the case does not fullil the requirements 
of S. 110 of tho Code. 

The petition is accordingly dismissed 
with costs. Advocato’s fee to be live 
gold moburs. 

R.D. Petition dismissed. 


uV[lOlbJ i Gh. 943—H-l u J. oil. 
L.T. 619=59 S.J. 332, 
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Heald and Mya Bu. JJ. 


Mohamad Salay —Defend ant—Appel¬ 
lant. 


V. 

R. M. V. V. M. Chettyar Firm — 
Plaintiff—Respondent. 

First Appeal No. 181 of 1927, Decided 
on 4:bh July 1927, from the decision of 
Chari, J., in Civil Regular Suit No. 606 
of 1926, Decided on 29th March 1927. 

(а) Rangoon City Municipal Act, S. 194— 
Burma Land and Revenue Act, S. ^6—AppUca- 
hllHy.iChari. 7.) 

A purchaser at a sale ior arrears of muoicipAl 
taxes payable to the Corporation of Rangoon 
does not take the property free of oncumbrauces 
in all cases. S. 46, Banna Land and Reve¬ 
nue Act, can only apply where the dues to the 
municipality are in the nature of the land reve¬ 
nue or land rate in lieu of capitation tax. 

[P 290 Cl ; P 292 C 1] 

(б) Rangoon City Municipal Act, S. 80—So 
Jar as ‘‘ property taxes ” are concerned recovery 
of arrears can be directed in manner prescribed 
by Buryna Land and Revenue Act. Ss. 46 and 
^7—2*0 a safe under Ss. 46 and 47, S. 48 apptles 
unless a purchaser colludes with: defaulter, 
(Chari, J,) 

So far as “ property-taxes ” as defined in S. 80, 
City of Rangoon Municipal Act, are con¬ 
cerned, it is open to the properly authorized 
officer of the municipality to direct th^ recovery 
of arrears in the manner prescribed by Ss. 46 and 
47, Burma Laud and Revenue Aet, and to a sale 
held under these sections the provisions of S. 43 
of the Act will apply unless the purchaser and 
the defaulter collude : 0 Bur. L. T. 108, Expl. 

.[i* 292 Cl] 

(c) Evidence Act, S. 114— Deliberate default 
in paytnent of revenue as a device to defraud 
mortgagees — Initial presumption that pur- 
chaier represents defaulter arises. 

Deliberate default in the piyment of revenue 
with the intention that property may be sold 
free of eucum brances is a common device to 
defraud mortgagees, and it is obviously essential 
to the success of that device that the purchaser 
should be a more ben imidar for the defaulter, 
since no man is likely to allow his property to 
be sold for an inadequate price except to him¬ 
self or to some person representing him. When 
therefore it is proved that this device has been 
adopted, there is a fair initial presumption under 
8. 114 that the purchaser represented the de- 
faulter. 2.J3 q 2 ] 

Kalyamoala —for Plaintiff. 

A. B. Paid —for Ddfendant 2. 

[The following is the judgment of 
Chari, J., in the original suit.] 

Chari, J.—The plaintiff in this case 
files a suit to enforce a mortgage dated the 
7th September 1925, whereby the mort¬ 
gagor, defendant 1, mortgaged a house in 
Dalla as security for the repayment of 
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Rs. 2,000 and interest thereon. The 
mortgagor failed to pay the municipal 
tax of Rs. 10-7-0 for the very next quar¬ 
ter of 1926. It is significant that a 
mortgagor who calls himself a contractor 
should allow this paltry tax to remain 
unpaid. This tax of Rs. 10-7-0 is mado 
up of two sums, general tax Rs. 8-10-0 
and lighting tax Rs. 1-13-0. The tax 
for the succeeding quarter Rs. 18-7-0, in¬ 
cludes an additional conservancy tax of 
Rs. 8, but we are not concerned with 
this. 

Proceedings were taken in respect of 
this default which became rather elabo¬ 
rate and may, when evidence is taken on 
the issue of fraud, turn out to be an 
elaborate farce. 

On the 3lst March 1926, the muncipal 
thugyi (the collector of revenue) applied 
to the revenue officer for an execution 
against the defaulter, The execution 
application prays for an attachment and 
sale of the moveable property of the de¬ 
faulter and the notice issued to him in 
respect of the same is headed as notice 
of proceedings of execution under S. 45, 
Burma Land and Revenue Act, to which 
I shall refer later. Execution was granted 
and it purports to have been granted 
under the same section, namely, S. 45, 
Burma Land and Revenue Act. 

On the 29bh April 1926, the thugyi 
made a report that the defaulter bad no 
moveable property and prays for pro¬ 
ceedings against the house itself. The 
thugyi with praiseworthy zeal asked in 
effect that for the non-payment of 
Rs. 10-7*0, the house,* whose rateable 
value according to the municipal tax 
itself is Rs. 41, monthly and which at 
that rate even on a ten-year’s purchase 
would be worth nearly Rs. 5.000, should 
be brought to sale for this paltry sum. 
In accordance with the procedure pres¬ 
cribed in the rules and directions of the 
Burma Land Revenue Manual, in respect 
of proceedings^ against property, the 
revenue officer issued a prohibitory order 
to the defaulter and the house was pro¬ 
claimed for sale. The proclamation of 
sale was issued under S. 47, Burma Land 
and Revenue Act. The house was sold 
on the 7th June and a sale certificate 
was issued to the purchaser who is 
defendant 2 in the suit on the i4th 

July 1926. He brought the house at the 
sale for Rs. 200, 
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In fch 0 plaint it is alleged that the 
sale was a collusive and fraudu¬ 
lent sale and that the defendant 2 
is only a benatnidar of the first. When 
the case came on for hearing, the learned 
advocate for the plaintiff contended that 
a sale for arrears of municipal tax does 
nob vest the property in the purchaser 
free from encumbrances and that irres¬ 
pective of collusion and fraud defen¬ 
dant 2 cannot take the property free 
of the plaintiff’s prior mortgage. I 
heard arguments on this question because 
if I uphold the contention of the advo¬ 
cate for the plaintiff, he will be entitled 
to a decree irrespective of the question 
of fraud. 

Tho simple question I have to decide 
at this stage of tho case is, as I have 
indicated above, whether a purchaser at 
a sale for arrears of municipal taxes 
payable to the Corporation of Rangoon 
takes tho property free of encumbrances. 
The City of Rangoon Municipal Act, 
(Burma Act G, 1922), provides in S. 19i 
that any arrears of tax or any fee or 
other money claimable by the corpora¬ 
tion under that Act may be recovered 
“ as if they wore arrears of land reve¬ 
nue.’’ Land I'evonue in this province ‘is 
recoverable in tho manner provided by 
Part ‘1, Lower Burma Land and Reve¬ 
nue Act. S. 43 of this Act ijrovides 
generally that every sum payable under 
tho Act whether on account of any reve¬ 
nue, tax, fee, duty or compensation shall 
fall due on such date and shall be pay¬ 
able at such place and by such person as 
tlie Local Government may from time to 
time direct. S. 41 provides for an issuo 
of notice and ton days after the service 
of such notice tho sum due is deemed to 
1)0 an arrear and tho person liable is 
doomed to bo a defaulter. Then wo come 
to S. 15, which provides that the arrear 
so duo may bo realized as if it were tho 
amount of a decree for money passed 
against the defaulter in favour of tho 
revenue officer empowered to take pro¬ 
ceedings before any ether revenue ollicor 
appointed by tho Local Govornraont, for 
its roalijcation. Tho revenue officer be¬ 
fore whom ])rocooding8 are taken is 
dirocteil to conform to tho rules of proce- 
duro [u'cscribod for a Court executing a 
docroo by the Code of Civil Procedure, 
Thun instead of and in addition to tho 
above procedure tho revenue officer pro¬ 
perly ompoworod is also given authority 


to proceed against the land on which 
such arrears accrued. If in respect of 
such land there exists any permanent 
heritable or transferable right of use and 
occupancy such an officer can sell the 
same by 'public auction, (S. 47.) S. 48, 
provides that the purchaser at such a 
sale shall be deemed to have acquired 
the right free from all encumbrances 
created over it and all subordinate inte¬ 
rests derived from it except such as are 
expressly reserved by the revenue officer 
at the time of the sale. 

I may remark that in the case before 
me in the proclamation of sale no encum¬ 
brance or subordinate interest was re¬ 
served and it is expressly stated that the 
right offered will be free from all encum¬ 
brances created over it and all subordi¬ 
nate interests derived from it. The 
question for decision now is whether the 
words “ may be recovered as if they 
were arrears of land revenue ” merely 
refer to the procedure to be followed by 
the officers of the municipality claiming 
tho arrears and directing the proceedings 
in execution or whether these words 
attract the provisions of S. 48, Lower 
Burma Land and Revenue Act to such 
sales. The mere fact that the officer of 
the municipality, directing the sale and 
the officer who actually conducted it in 
the sale proclamation refer to S. 47 of 
the above Act and the fact that the sale 
itself is i)urportod to be conducted under 
that Act, and tho inclusion in the pro¬ 
clamation of a statement to the effect 
that the rights sold are free of encum¬ 
brances cannot affect the prior mortgage 
or create rights in favour of tho purchaser 
unless tlio provisions of S. 194, Munici¬ 
pal Act, by implication, extend to such 
sales tho provision of S. 48, Lower Burma 
Land and Revenue Act. 

I shall now shortly refer to the au¬ 
thorities on the point and then give my 
own conclusions. 

In the case of Ramachandra y.Pitchai 
Kamii (1), the sale was hold under the 
Madras Abkari Act, (Madras Act 3, 
186 i). S. 7, Abkari Act, enacted that 
collectors may proceed against abkari 
renters or other persons liable under 
the .^ct, for the recovery of arrears 
due by them in like manner as for 
the recovery of arrear of land revenue. 
The Revenue Recovery Act (Madras Act 
2, 1861), governed the nrocedure to he 
(1) ilbssj 7 MadT 
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adopted when revenue was being re- 
covered. S. 42 of that Act declared that 
all lands brought to sale on account of 
arrears of revenue shall be sold free of all 
•encumbrance. The learned Judges who 
decided the case were of opinion that 
the words “in like manner as for the re¬ 
covery of arrears of laud revenue” indi¬ 
cated only that the same procedure as 
•for recovery of land revenue should be 
followed and nothing more. They drew 
attention to the fact that arrears of 
abkari revenue is not due upon any 
specihc land owned by the abkari renter. 
In Ghintiasami Mudaly v. Thirumalai 
Pillai (2), the same question arose in 
regard to a sale under Land Improvement 
Loans Act (Act 19. 1883). 01. 1, S. 7, 
•of that Act contains four sub-clauses, but 
the particular sale in question was made 
under 01.1 (a) of that Act. That clause 
provides that the loan, interest, costs, 
etc., shall be recoverable from the bor¬ 
rower as if they were arrears of land 
revenue due by him, and it will be noticed 
that the wording is practically the same 
as the words in the Oity of Rangoon 
Municipal Act. The learned Judges fol¬ 
lowed the earlier case of Ramachandi'a 


and held that the difference in the word¬ 
ing of the two Acts did not indicate any 
real difference, and they therefore held 
that the sale in question did not convey 
the rights sold free of encumbrance. 
The next case is Kadir Mokideeii v. 
MiUhiikrishna Iyer (3), where a sale for 
the recovery of arrears of income-tax was 
held not to convey the property free of 
encumbrances. S. 30, Income-tax Act 
(2, 1886), enacted that the Oolloctor 
may in default of the payment of tax re¬ 
cover the amount as if it were arrears of 
land revenue or by any process applicable 
•to the recovery of municipal or local tax, 
or may pass an order for recovery of the 
amount from the defaulter which order 
may be executed as a decree for payment 
of money under bhoOivil Procedure Code. 

In the case of Ibrahivi, Khan v.liaiifja- 
^amy (4), which was a sale for arrears of 
abkari revenue, under a later Abkari Act 
(Madras Act 1, 1886), it was held that 
such a sale did not have the effect of 


discharging the encumbrances create 
prior to the sale. The words of the no 
Act were “as if they wore arrears of Ian 

~(2) flOOl] 25 Mad, 

(3) [1902] 26 Mad. 230=12 M. L. J. 368 

(4) [1904] 28 Mad. 420. 


revenue” and the learned Judges held that 
it had the same meaning as the words 
in tlie earlier Act “in like manner as for 
the recovery of ari-ears of land revenue.” 

In a still later case of Sankaran y, 
Ramasami (5), the sale was under S. 7 
(1) (c). Land Improvement Loans Act 
(Act 19, 1883), and the learned Judges 
of the Madras High Court held that the 
sale conveyed to the purchaser the rights 
sold free of encumbrances. This ruling 
shows that the words “as if they were 
arrears of land revenue” do not by them¬ 
selves show that the intention of the legis¬ 
lature was merely bo regulate the pro¬ 
cedure to bo followed in such cases and 
that whether it was intended to attract 
also the provision relating to the sub¬ 
stantive right of a purchaser depends 
upon a consideration of the wording of 
the Act and the nature of the tax. This 
is made clear in the judgment of 
Mr. Justice Seshagiri Aiyar at p. 698, 
where, after referring to the passage in 
Ramachandra’s case (1) I have already 
cited, the learned Judge says that to his 
mind that passage is the keynote to the 
construction of similar provisions in other 
Acts, i. 6., that the fact whether the tax 
is payable out of any particular or speci¬ 
fied land must have a material bearing 
on the construction of the words. ° 

There can be no doubt, whether the 
distinction thus drawn in the Madras 
case does or does nob apply to other Acts, 
that it does apply, as can be .seen from 
the wording of the Acts themselves, to 
the two Acts which are now under con¬ 
sideration. Some such distinction must 
obviously be drawn. 

Section 45. Burma Land and Revenue 
Act, applies to the recovery of all arrears 
due to the Government of whatever kind 
they may be. 




- - -- UU 

arrears of land revenue or land rate in 
lieu of capibabion-tax ; that is, they are 
inapplicablo to the arrears due to the 
Government other than tho two specified 
in the section. If the words in the City 
of Rangoon Municipal Act. “as if they 
were arrears of land revenue” bo con¬ 
strued as attracting the operation of 
Ss. 4G to 48. Burma Land and Revenue 
Act. to all municipal sales, then the anom¬ 
alous result would be that the Rangoon 
Municipal ity is in a position bo recover 
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its dues in a manner, in which, under the 
Revenue Act itself, ordinary revenue 
officers cannot recover ; that is, the ope¬ 
ration of S. 46 of the Act will be enlarj^ied 
in the case of sales under the Municipal 
Act. lam certain that this was not the 
intention of the legislature and that 
S. 46 can only apply where the dues to 
the municipality are in the nature of 
land revenue or land rate in lieu of 
'capitation tax. The distinction drawn 
by the Madras High Court is, therefore, 
sound so far as these Acts are concerned. 
Bearing this distinction in mind, I turn 
to the City of Rangoon Municipal Act 
(Burma Act 6, 1922;, and there I find 
that S. 80 provides for the levying of 
what are called “property-taxes.’' That 
section begins as follows : 

The following taxes shall, subject to the limi¬ 
tation hereinafter provided, be levied on build¬ 
ings and lands and shall be called “property- 
taxes.” 

Section 81 provides that out of the four 
taxes classed together as “property- 
taxes” in S. 80, the “general” tax shall 
be levied in respect of all buildings and 
lands. Similarly the succeeding sections 
provide for the levying of the other kinds 
of “i^roperty ‘ tax,” and prescribe when 
they are so leviable. 

Section 80 provides that “property- 
taxes” in respect of any building or land 
shall be leviable jointly and severally 
from all persons who have I)een either 
owners or occupiers of the building or 
land at any time during the period in 
respect of which any instalment of any 
property-tax 'is payable under the Act, 
There is no 'special provision anywhere 
in the City of Rangoon Municipal Act 
that any property shall bo deemed to be 
charged witli any tax ; nor does the 
wording of tlio sections above referred to 
lead to such an inforonce. At the same 
time, those sections show that in the 
contemplation of the legislature the so- 
called “property taxes” were a special 
kind of tax loviabloon lands and buildings. 

I am, therefore, of opinion that, so far 

“])roperty-taxes,” as defined in S. 80, 
City of Rangoon Municipal Act, are con- 
cornod, it is open to the properly autho¬ 
rized olficer of the municipality to 
direct the recovery of arrears in the 
manner proscribed by 8s. 46, 47, Burma 
Land and Kovenuo Act, and that, to a 
a sale held under these sections, the 
j)rovibions of S. 48 of the Act will 
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apply. I am strengthened in the con¬ 
clusion I have arrived at by the fact?- 
to which my attention has been drawn 
by the learned advocate for defendant 
2 that the provisions of the Burma 
Municipal Act and Burma Town and 
Village Lands Act whereby lands paying 
municipal taxes are exempted from land 
tax, in lieu of^ the capitation tax, show” 
that the municipar'property taxes” were- 
meant as a kind of substitute for land tax 
and that the legislature intended to pub 
the municipal “ property-taxes “ in the 
same position as land taxes, 

I shall now refer to the two Burma 
cases to which my attention was drawn. 

Sabi.d AH v. Swaminathan Chetty' 
(6), it was found that there was fraud 
and collusion betw'een the purchaser 
and the person who allowed the pro¬ 
perty to be brought to sale. It is as¬ 
sumed in that case that but for the 
fraud the purchaser would have taken 
the property free of encumbrances. This 
is an assumption merely and was not 
necessary for the decision of the case. In 
Civil Regular No. 393 of 1925, of this 
Court; Muthia Chetty v. Shaik Mohamed^ 

Mr. Justice Das held that a purchaser 
at a municipal sale for arrears of 
municipal revenues does not take free of 
encumbrances. The sale was apparently 
one under S. 45, Lower Burma Land aud 
Revenue Act ; whereas, in the present 
case, the procedure prescribed in Ss. 46 
and 47 was followed. The sale pro¬ 
clamation itself shows that the property 
was being sold under the provisions of 
S. 47. The tax in respect of which the 
present sale was held was undoubtedly 
as can be seen from tbo revenue receipt 
a proparty-tax and it was, therefore, 
within the competence of the revenue 
officer of the municipality to di rect the 
sale of the property under that section. 

Referring to the notifications by the 
local Government, I find that in No. 80; 
dated the 13th February 1903, the 
President of the Rangoon Municipality 
is authorized to do the acts required to 
be done by revenue officers under various 
sections of the Burma Land and Revenue 
Act. One of the sections specifically 
mentioned in that notification is section 
of the Act which clearly indicates that 
the legislature contemplated the ap¬ 
plication of that S. 48 to some of the 


(0) [I'Jia] 0 Bur. L. T. 108=15 I. 0. 133. 
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sales held by the officers of the munici¬ 
pality under the powers conferred on 
them. 

It is not without a great deal of 
hesitation and reluctance that I have 
come to the above conclusion. It is a 
matter of common knowledge to persons 
connected with the administration of 
law that S. 48, Burma Land and 
Revenue Act is a fruitful source of fraud. 
The extension of the applicability of 
that section to sales under the local 
Acts means nothing more than increas¬ 
ing the oppotunities for fraud. The 
remedy, however, is in the hands of the 
legislature and I have got to administer 
the law as I find it. One would have 
thought that the interests of public 
revenue would be sufficiently safe¬ 
guarded by a provision that such revenue 
should be a first charge on the land. 

It thus becomes necessary to raise an 
issue on, and decide the question of, 
fraud alleged in the plaint. (After con¬ 
sidering evidence it was held that mort¬ 
gagor’s object was to ^iefraud the 
mortgagee and that the purchaser 
bought the property in collusion with 
the mortgagor and on his behalf.) 

[The following is the judgment, on ap¬ 
peal from the above, delivered by lleald 
and Mya Bu, JJ.] 

Heald, J.—On the 7th September 
1925, One Subramaniam mortgaged his 
house to respondent for R^. 2.000 with 
interest at Re. 1-8-0 per cent, per men¬ 
sem. The house was subject to munici¬ 
pal taxation and the taxes for the first 
quarter of 192G, which were payable on 
the 1st January 1926, amounted to Rs. 
10-7-0. Subramaniam failed to pay that 
amount, and on the 31sb March the 
municipal tax collector applied'to the 
revenue officer for recovery of the taxes 
by the sale of the house. Notice of the 
application was duly served on Subra- 
maniatn, but ho took no action and the 
revenue officer ordered execution to 
issue for the amount due which, includ¬ 
ing the costs of the ap[)lication was then 
Rs. 11-7-0. The tax collector then re¬ 
ported that Subramaniam had no move¬ 
able properties whatever in his posses¬ 
sion which could be attached and applied 
for the attachment of the house which 
it may be noted, he valued at Rs. .500. 
The attachment was effected and sale 
was ordered. The house was sold to the 


appellant for Rs. 200 and a sale certifi¬ 
cate was granted to him. 

Under S. 48, Burma Laud and Revenue 
Act, the purchaser at a revenue sale is 
deemed to have acquired the right 
offered for sale free from all encum¬ 
brances except such as may have been 
expressly reserved by the revenue officer 
at the time of the sale and as no ‘enoum- 
brances were reserved and the house was 
sold as being the unencumbered property 
of Subramaniam, prima facie appellant 
became owner of a house, which was pro¬ 
bably worth at least R?. 4,000, for Rs. 
200 and respondent lost the benefit of 
his mortgage. 

Respondent, however, filed a suit on his 
mortgage against S abramaniam and im¬ 
pleaded appellant on allegations that 
Subramaniam’s default in payment of 
the municipal taxes was deliberate and 
was a mere device to defraud him of the 
benefit of his mortgage and that ap¬ 
pellant was a party bo that fraud. 

We who spend our days in the Courts 
know that deliberate default in the pay¬ 
ment of revenue with the intention that 
property may l)e sold free of encum ; 
brances is a common device to defraud 
mortgagors, and it is obviously essentiall 
to the success of that device that the 
purchaser should be a mere benamidar 
for tho defaulter since no man is likely 
to allow his property to be sold for an 
inadequate price except to himself or to 
some person representing him. I have 
seen a considerable number of such 
cases and I have never seen one in 
which the purchaser did not in fact re¬ 
present tho defaulter. When, therefore, 
it is proved that this device has been 
adopted I think that there is a fair 
initial presumption under S. 114, Evi¬ 
dence Act, thab'the purchaser represented 
the defaulter. 

In this case there is no possible room 
for doubt that Subramaniam doliheratoly 
adopted this device, and that .he would 
not have allovved the house wliich pre¬ 
sumably was worth well oyer Rs. 2,000 
to be sold for Rs. 200 unless he bad' al¬ 
ready arranged that it should be bought 
on his behalf. There is, therefore, a 
presumption that appellant was a party 
to the fraud and that he bought on 
Subramaniam’s behalf. There is"also in 

the present case direct evidence that 
this was so, and there was nothing 
to rebut either the evidence or the 
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presnropfcion except; appellant’s bare 
■word. 

In these circumstances I have no 
hesitation in finding that the learned 
Judge on the original side was right in 
bolding that appellant was a party to 
the fraud and bought the house on 
Subramaniam’s behalf, and that since 
the house still belonged to Subramaniam 
it was still subject to respondent's 
mortgage. 

I would, therefore, dismiss the appeal 
summarily. 

Mya Bu, J. —I concur. 

R.D. Appexl dismissed. 

A. I. R. 1927 Rangoon 294 
Full Bench 

Rutledgi:. C. j., and Brown, Carr, 
Maung Ba and Mya Be, JJ. 

Ida Nyun —Appellant. 

V. 

U(/. San Thin and others — Respon¬ 
dents. 

Civ. Ref. No. 2 of 1927, Decided on 
lOth Juno 1927, from the decrees of the 
Dist. Judge, Pegu, in Civil Suits Nos. 23 
and 21 of 192o, 

^ s,': Buddhist Law {D{iriuesc)~’Marriaqe — 
Desertion by husband for three years—Marriage 
is atitovtaticallu dissolved : 3 L. B. R. I7S 

(F. B,). Overruled. 

When Burmese Buddhist husband deserts 
bis wife and for three je.ars, neither contributes 
to bor maintenance nor has any communication 
with her, the marriage is automatically dis* 
solved on the expiration of three years from the 
date of desertion and no further aud expressed 
act of volition on the part of one party to the 
marriage is necessary to effect such dissolution : 
3 L. B. R- 175 (F. B.) Overruled ; (Case law 
lievlcued). fP. 298, C. IJ 

O Mauny Gyee and Ijeong — for Appel¬ 
lant. 

Thein Mdum !—for Eespondonfcs. 

Maung Ba, J.—The quoskion referred 
to this Full Bench is as follows : 

When a Jiurinese Buddhist husband deserts 
his wife and fur three years, neither coutributes 
to her inaintuuance nor h.as any cominuiiieatiou 
with her. is the mirriage automalicnlly dis- 
Kolved on the e.xpiration of the three years from 
the date of desertion, or is some further and 
expressed act of volitiou on the p.art of one 
party to tiio marriage necessary to effect such 
dissolution. 

This roforrence was made by Carr. J., 
and myself as we doubted the correct- 
iio&s of the majority decision in the lead¬ 


ing case of Thein. Pe v. U Pet (l). That 
decision was that 

desertion of the husband by the wife for one 
year or of the wife by the husband for three 
years does not ipso facto, and without any fur¬ 
ther and expressed act of volition on the part of 
cither party to the marriage, dissolve the mar*~ 
riage tie. 

In that case the dispute was hetweea 
U Pet and his grandson Tbein Pe as to 
who should be granted letters of admi¬ 
nistration to the estate of U Pet’s de¬ 
ceased wife Ma Min Gon. It was con¬ 
tended that the marriage tie between 
U Pet and Ma Min Gon had already 
been severed before Ma Min Gon's death. 
U Pet and Ma Min Gon were husband 
and wife and lived together In Tavoy up 
to 1872. In that year U Pot was ap¬ 
pointed Myook of Tbayetohaung. Ma 
Min Gon accompanied him there ; but, as 
she did not like the place, she returned' 
to Tavoy. U Pet being left alone took 
a lesser wife. Ma Min Gon was much- 
incensed at bis marriage and refused to 
have any intercourse with her husband- 
She lived on her own means in her own 
house at Tavoy and U Pet did nob pro¬ 
vide for her maintenance. She declined 
to go to his house or to receive him at 
hers. These relations continued down 
to the time of her death. 

The Full Bench which considered that 
reference was constituted by Sir Harvey 
Adamson, Chief Judge, and Fox and 
Irwin, JJ. The learned Chief Judge ad¬ 
mitted that among the Dbammabbats 
the most authoritative provision is con¬ 
tained in S. 17, Bock \ of the Manu- 
kye, which is translated by Mr, Richard¬ 
son as follows : 

Auy husband aud wife living together, if the 
husband saying be does not wish her for a wife, 
shall have left the bouse, and for throe years 
shall not have given her cne leaf of vegetables, 
or one stick of firewood, at the expiration of 
three years lot each have the right to take an¬ 
other wife or husband. If the wifo not having 
a^cction for the husband shall leave the house 
where they were living together, aud if during 
one year he does not give her one leaf of vege¬ 
tables or one stick of firewood, let e.ach have the 
right of takitig another husband and wife. They 
shall not claim each other as husband and wife. 
Let theta have the right to separate and marry 
again. 

In his view this section does not in 
any way support the proposition that 
desortion is ipso facto a dissolution of 
marriage. In expressing that view -he 
observed : 

__ 

(1) 3 L. B. R. 175 (F. B.). 
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It merely asserts that desertion gives a right 
to dissolve marriage. lam unable to follow my 
learned colleague, Mr. Justice Fox, in regarding 
the section as containing a mandate of the laW' 
giver enjoining, a husband and wife who conduct 
themselves in the manner stated in the section 
not to consider or claim one another after the 
periods stated as husband and wife. In my view 
the section merely directs that the party in 
fault shall not claim the other against the 
other’s wish • • • The right to marry again 

appears to have been introduced into the section 
merely as a visible symbol of -the fact that the 
marriage tie has been dissolved. • • • • 

* * But it appears to me that the letter 

of the law requires that there shall be at least an 
act of volition. 

In determining questions that come within 
the purview of S. 13. Burma Laws Act, 189S, it 
should never bo forgotten that the texts of the 
Dhammathats are not the sole guide. These 
form the lule of decisions only in as far as they 
are not opposed to any custom having the force 
of law. 

To my mind it brings an irresistible inference, 
that the dissolution of the marriage tie by de¬ 
sertion alone, without any act of volition on 
the part of one or other of tho parties to the 
marriage, is inconsistent with the belief and 
customs of Burmans. I think, therefore, that 
even if the actual texts of the Dhammathats 
supported the proposition that marriage is dis¬ 
solved by desertion without any further act of 
volition, we would on the inferences that arise 
from the evidence, be required by the provisions 
of S, 13, Burma Laws Act, ta pause before decid¬ 
ing in accord«ince with the texts. 

Mr. Justice Irwin, in accepting the 
view of the learned Chief Judge, observed : 

I agree with the learned Chief Judgo that in 
B. 17, Chap. 5, of the ^lanukye the true trans¬ 
lation of the most important sentence is ? “I.ct 
them have the right to divorce and marry 
again,” and that part of the section at any rate 
neither indicates that desertion for a specified 
time operates to dissolve the marriage, nor 
authorizis a wife to marry again while the first 
marriage subsi.sts. 

Mr. Justice Fox held a dil’forent view, 
While adnuitting that any custom having 
the force of law would supersede tho 
previous Buddhist law, ho expressed his 
opinion that there was no such custom 
either proved, or which otherwise could 
be taken notice of. He then quoted tho 
views of thoir Lordships of the Privy 
Council in two cases to show what was 
meant by tho words “custom having tlie 
force of law" and how such custom 
needed to be proved. 

Tn Uurpershad v. Sheo Dayal (2), 
thoir Lordships say at p. 28o . 

A custom ia a rule which in a particular 
family or in a particular district has from long 
usage obtained tho force of law. It must ba 

(2) [1&7G] 3 1. A. 259=2C^V. E. 55JP.C.). 


ancient, certain, and, reasonable, and, being 
in derogation of the general rules of law, must be 
construed strictly. 

In Ramalalcshmi Ammal v. Sivanatha 
Periimal Sethurayar (3) their Lordships 
say : 

Thoir Lordships are fully sensible of the im¬ 
portance and justice of giving efieot to long- 
established usages existing in particular dis¬ 
tricts and families in India, but it is of tho 
essence of special usages, modifying the ordinary 
law of succession that they should be ancient 
and invariable, and it is further essential that 
they should be established to be so by clear and 
unambiguous evidence. It is only by m^ans of 
such evidence that the Courts can be assured of 
their existence and that they possess the condi¬ 
tions of antiquity and certainty on which alone 
their legal title to recognition depends. 

In my humble opinion such a custom 
does not exist in Burma, which should 
supersede the law expressed in the 
Manukye. I agree with Fox, J , that 
there being no such custom the decision 
must vest upon the proper construction 
of the text of the Dhammathats. Among 
the Dhammathats the paramount autho¬ 
rity of the Manukye has been recognized 
by their Lordships of tho Privy Council 
in the case of Ma Ilnin Bwia v. U. Shiva 
Gon (4). Their Lordships held : 

Tho Manukyo has held a commanding position 
sicce the time oi King Alompns and is still to be 
regarded as of the highest authority. Where it 
is not ambiguous, other Dhammathats do not 
require to be referred to. 


The law in S. 17 of the Manukye is 
clear and unambiguous. Though I will 
not go the length of saying that Richard¬ 
son’s translation is incorrect, yet I would 
like to say that some of tho words have 
not been given the force which they 
convoy. For instance, the word “sopar- 
abe" for the Burmese word “kin” should 
he “sever.” The heading of S. 17, 
should be translated thus "Law of sever¬ 
ance of marriage tie between husband and 
wifo for want of love.” The word “kin” 
does not appear in the heading of S. 10. 
That section deals with cases whore the 
husband goes away for trading purposes 
and in search of knowledge. In those 
cases the wife is expected to wait for 
eight years before she takes another hus¬ 
band. Even in those cases a duty is 
imposed upon the husband 

to send her a letter with something for food 
and clothes once in every three years. 




[1372] 1-1 M. I. .A. 570=17 W. R. 503 = 12 
UL.R, 396=2 Suther. 603=3 Bar. 108 
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3ut in S. 17 tho caso is much stronger. 
At the very outset one of the couple 
must have ceased to love the other. 
After that party had deserted the other, 
there must have been no further inter* 
course between them. The husband 
upon whom the Dhammathats impose 
the duty of maintaining his wife must 
have refused or neglected to send her 
any maintenance. In such circumstances 
the law treats the relationship between 
them to have come to an end. The words 

used are as plain as can be. They read 

At the expiration of three years, let both the 
Lusband and wife be at liberty to take another 
wife and husband, 

A few lines later similar words occur. 
Further on, emphasis is given by the use 
of such other words as : 

They are not to sav : ‘My husband, my wife.” 
Let them have the right to divorce and marry 
again. 

As regards the last phrase : 

T.et them have the right do divorce and marry 
again. 

I do not agree with the learned Chief 
.Judi^o that it implies that either party 
has still got to do something to sever the 
marriage bond. In my opinion it simply 
means that dissolution of marriage has 
resulted and that they can take advan* 
tago of it. 

The learned Ghiof Judge was also in* 
llnencod l)y the consideration that why 
should the relationship come to an end 
by mere desertion though one of the 
couple might not wish it or might not 
wish a divorce. The Manukye is nob 
without a remedy for such cases. It 
penalizes the party who wishes to 
separate when there is no fault on either 
side : S. 3, Book 12. The’Dhammatliats 
expect tlio wife to remain faithful to 
her husband, luib they do not expect her 
to wait for him for an unreasonable 
period of time, oven in cases whore there 
is separatee living not amounting to deser¬ 
tion. loiS. 0l of the Kinwun Miogyi’s 
Digest, the 13 Dhamujathats mentioned 
therein are unaniujoiis tliat the wife is 
free to marry again after throe years’ 
absence of tlio husband at liis parent's 
lioiiPQ. Kaingsa, one of those Dharnma* 
l.bats, oven says tluifc tlio wife is at liberty 
to tnai ry again at the end of three years, 
altliougli the liU'.band, before bo went 
back to bis parents, had promised to 
come back and had also 

•ictiomux (luted lior with a house and provided 
her wiili property, sl.ives, food, etc., (or her 
Dluiiiteuauce, 


From this it will bo seen that, even 
where the husband left his wife not be¬ 
cause he had no affection for her, still 
the wife acquired the right to marry 
again after three years, because in the 
words of another Dbammathat Yanna 
dbamma, ‘ for those three years she has 
shown much patience." The case dealt 
with in S. 17 of the Manukye is much 
stronger. The party deserting has done 
so because he or she no longer loves the 
other and, moreover, the husband, whose 
duty it is to maintain his wife, has re¬ 
fused or neglected to maintain her, That 
such is his duty is to be found in the 
Dhammathats mentioned in Ss. 208 and 
210 of the Digest. 

So far I am dealing only with the 
Manukye. I may say that the Manukye 
is not the only authority on this point. 
Some of the Dhammathats mentioned in 
S. 312 of the Digest support it. So the 
Dhammathats plainly show that deser¬ 
tion ipso facto dissolves the marriage tie 
and no further expressed act of volition 
is necessary. The principle was recog¬ 
nized as far back as 1875 by the Special 
Court in the case of Maung Ko v. Ma Me 
(5). Mr. Sanford, Judicial Commissioner, 
in the course of his judgment, at p. 20, 
says : 

Tho Law, when separ.ition is to bo inferred 
from absence, is to be found ic the fifth book of 
Dhamra.athats, p-iras. 11 to 17. It will be seen 
that threo year’s absence with neglect on the 
part of the husband to provide tho wife with the 
mcaus of subsistenco is required to give the 
wife tho right of remarriage. 

This principlo was again recognized 18 
years later by a Bench of tho Calcutta 
lligh Court in the case of Mg So Min 
V. Ma Til (G). The learned Judge after 
reproducing Richardson's translation of 
S. 17, Beok V of the Manukye, says : 

It will be obsored thit in the case of a wife 
Ic.aving tho house of her husband, and in the 
event of the hush iud not supplying her with 
anything for ono year the right- to .separate and 
marry again is created in either of tho parties. 

Two years later in 1801 in the case of 
Mg Po Maung v. L. TI. R. L. P. Naga’ 
lingam Chettij (7) Mr. Burgess, Judicial 
Commissioner, who is ono of the recogniz¬ 
ed authorities on Buddhist Law, adopted 
the same principle. .\t p. 55, ho says ' 

The rules of Buddhist law on tho subject are 
to be found in S. 17, Chap V of tho lilauukya 
Bhammatbat and in S. 291 of tho Attathanke- 
pa and thoso rules h-avo been discussed more or 

(5) fl87'^L. n. R. 19. 

(G) [1.S72-92J L. B. R. CIO. 

(7) [1992-9GJ 2 U. 13. R. 53. 
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less in the fo11o\7ing cases, MaungKo^.Ma 
Afe (5) ; Mi Nu v. Maung Saing (8) and l^ga 
New V. Mi Su Ma (9). But the precise point 
which might arise here has not been definitely 
dealt with though it seems to be implied that 
the union is naturally dissolved at the end of 
three years. The Dhammathats give liberty to 
take another wife or husband at the expiration 
ol three years, and they make no provision for 
any communication with the former husband or 
wife, or for the taking of any formal proceedings 
for declaring the dissolution cf the marriage 
bond. Apparently the severance of the con¬ 
nubial tie is deemed to be sufficiently manifest¬ 
ed by open separation for such a length of time. 
The actual taking of another wife or husband 
would, of course, make the state of afiairs 
clearer and more public, but it does not appear 
to be absolutely necessary that this, or any¬ 
thing else, should be done to render the separa¬ 
tion a complete divorce. 

This interpretation of Mr. Burgess was 
Accepted by Sir George Shaw, who is 
another authority on Buddhist Law. In 
the case of Mi Ri)i Lat v. Nga Ba So 
(10) the learned Judicial Commissioner, 

at p. 12, made these remarks : 

1 think it may fairly be argued as much op* 
posed to the rigid moral rule. So is the rule 
which provides for the dissolution of the mar¬ 
riage bond by three or one year’s desertion by 
tbo husband (or wife) without any communica¬ 
tion or tender of maintenance. The texts are to 
be found in S. 312 of the Kinwuu Mingyi’s 
Digest. This rule, in my opinion, furnishes an 
important analogy, and sets in a clear light the 
attitude of these Buddhist law-givers towatd.s 
divorce without adequate cause. Desertion is 
highly reprehensible, but having regard to 
weakness of human nature, they provide for and 
allow it subject to restraining conditions, 

The same principle wa? accepted by 
Sir Herbert Tbirkdll 'White and Fox, J., 
in the case of Ma Thet v. Ma San On 
(H). The judgment of the Bench was de¬ 
livered l)y Fox, J. The learned Judge re¬ 
lied upon S, 17, Book V of the Manukye 
and he held that 

a divorce may bj effected by the voluntary de¬ 
parture of the wife from the husband tor a 
period of one year. 

From the above it will be seen that 
many distinguished Judges have one 
after another interpreted S. 17, Book V 
of the Manukye to mean that desertion 
alone automatically dissolves the mar¬ 
riage tio. The first dissentient note was 
sounded by Mr. Gopleston, Judicial Com¬ 
missioner in 1R95 in the case of MaThin 
v.MtjKyaw Ya (12). In that case the 
wife left her husband and the husband 

(S) [1872-92] L. B, R. 2.9. 

(9) [1872-92] L, B. R. .391. 

(10) [1904-CG) 2 U. B. R. Buddhist Daw. 

Divorce 3. 

<11) 2 D. B. R. 85. 

<12) [1891-9G] 2 U. B. R. 5G. 


did not provide her with any mainten¬ 
ance for over a year. The learned Judge 
observed : 

According to the strict letter of Manukye, V. 
17, it may be argued that she can claim a 
divorce, but I am not inclined to so interpret 
the law. First, it may be noted that ‘ the 
heading of the section states that this is the 
law when neither party have affection for each 
other, and there is no reason to believe that tbe 
husband has ceased to feel affection for the 
plaintiff. However, even if this be a straining 
of the meaning of the beading, so I think, would 
it be a straining of the meaning of tbe section 
which follows, to say that desertion by the wife 
without fault or cause given by the husband, he 
not having given her a stick of firewood or a 
leaf of vegetables during a year, shall entitle her 
to a divorce against bis will. 

^Yith all deference to the learned 
Judge tbe heading of that section does 
not imply that both the husband and 
wife must have ceased to feel affection 
for each other. This view of Mr. Cop- 
leston, J. C. was accepted by' two of the 
Judges in the leading case of Thein Pe 
v. U Pet. (1). 

The late U May Oung, as well as U 
Tha Gywe. who have published treatises 
on Buddhist law are in favour of the 
view taken by Fox, J., in that leading 
case. U May Oung, in his Leading 
Cases on Buddhist Law, at p. 80, says : 

Where a wife leaves her husband and remains 
away for over ayeir, during which period the 
husband do€S not commuuicato with or main- 
t.iin her, ho is entitled to treat the marriage as 
cancelled. Similarly where a husbaiul has lived 
apart from his wife for three yevrs and during 
that period neglecfed to maintain her, the cir¬ 
cumstances may give the wife the right to 
marry niother. 


Bub the learned author fools incliued 
bo think that it rests wibli the party 
loft behind to take advantage or not as 
bo or she ploasos of the permission to 
treat the marriage as dissolved. With 
duo respect to the learned author I do 
not think that this interpretation is jier- 
mittod by S. 17, Book V of the Manukye 
which he himself quoted. The section 
plainly says that both parlios are free 
to marry again. 

U Tha Gywe exprossos his approval of 
the view taken l)y Fox. J.. in tlio leading 
case, in Vol. 1. of his Treatise on Bud” 
dhist Law at p. 127.‘There he remarked : 

Perhxp^ en uph has ‘beon s.iid and quoted to 
show that there is amplo authoritv. bothiudi- 
endand textual, for bolding that 'tbo union is 
dissolved jp^o t-.cto at the expiration of the pro- 
scribed periods. ^ 


^ But later in bis Conflict of Autliority 

in Buddhist Law, Yol.I, at p. 119 ho ap- 
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poars to have veered round to the other 
view. He made these remarks ; 

It will thus bo seen that although the view 
of the law taken by Fox, J., in his dissenting 
judgment seems to be in accord with the Dham- 
maihats, it is repudiated by two of his learned 
colleagues who difier from him regarding the 
interpretation to be placed on the tests bearing 
on the subject. But the ratio decidendi upon 
which the ruling of the majority of the Court 
proceeded rests, as has been seen, mainly on the 
fundamental principles of the marriage contract 
and the conduct of the contracting parties, and 
one ventures to think that it lays down a sound 
principle of law. The question, however, is one 
which is far from being free from doubt and 
difficulty. But notwithstanding these difficul¬ 
ties, the liberal interpretations which the 
learned Chief Judge and nfr. Justice Irwin have 
put upon the Dhammathats are so consistent 
with the general principles upon which the 
matricEonial Jaw in civilized countries should 
proceed that one h.is ventured to adopt their 
views, though not without hcsit.rtion. 

His doubfc, I may say, appears to me 
quite justified. Tins doubfc was shared 
by Sir Sydney Robinson and Mr. Justice 
Maung Kin in Mating Shtve Sa v. Ma 
Mo{l3) The learned Judges expressed 
fcheir opinion in fchese words : 

Wo do not think in this case that it is neces¬ 
sary for US to proceed on the grounds set down 
by the majority in that ca^e, as we are strongly 
inclined to the view that the position taken by 
Sir Charles Fox in bis judgment was a correct 
exposition of the law. 

For fclio reasons given above, I am of 
opinion that; the principle adopted by 
Mr. Sanford, Judicial Commissioner in 
1871, is the correct one and is also in 
accordance with S. fl7, Book V of the 
Manukye and other Dhammabhas alrea¬ 
dy mentioned. My answer to the ques¬ 
tion referred, is therefore, that the mar¬ 
riage is automatically dissolved on the 
jexpirafcion of the three years from the 
date of desertion and no further expres¬ 
sed act of volition is necessary. 

Brown, J, I agree in the answer 
proposed to the reference by my learned 
broblier Mg Ba, and in his interpretation 
of S. 17, Book V of the Manukye. Re- 
feronco was made in the course of the 
argument before us to the case of U Tun 
Aung Gf/aw v. Ma Sati Kin (Civil First 
Ai)peul 192 of 1923). I was a member 
of the Bench which decided that case, 
untl wo hold that no divorce had taken 
placo though fchoro was evidence that the 
parties to the marriage had lived apart 
for more tlian three years. But the 
reason which led me to that conclusion 
was tliat in ro v ot>inion no desertion lia d 

I'i/’“ bTl.TT 247 


been proved, my view being that mere- 
living apart for the prescribed period 
would not necessarily prove desertion by 
either party. What amounts to desertion 
is not a question which has arisen on 
the present reference. 

I agree that when there has been a 
desertion for the prescribed period, no 
further act of volition is necessary to 
effect a dissolution of marriage, 

[Rutledge, 0- J., and Carr and Mya Bn. 
JJ., concurred,] 

R D. Attsioer accordingly. 
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Das, j. 

P. C. Das —Applicant. 

V. 

M. C. Harikrisktia Brothers —Respon¬ 
dent. 

Civil Revision No. 231 of 1926, De¬ 
cided on 22nd March 1927. 

Ranj 70 o>» Beni Act (2 of 1920), S, 9— Money 
paid as sala7yii can be recovered by tenant by a 
regular suit. 

A touant is entitled to recover the money paid 
as salami by any methods he might choose to 
adopt. If he does not deduct it from the rent, 
bo is entitled to recover it by a regular 
suit. [P 298 C 2 ; P 299 C 1] 

F. S. Doctoi —for Applicant. 

Shanmugam —for Respondent. 

Judgment. —In this case the res¬ 
pondent paid a sum Rs. 800 to the peti¬ 
tioner by way of salami to get possession 
of a promises. The respondent filed a suit 
for recovery of this money under S. 9, 
Rangoon Rent Act. The resi)ondenfc’s 
case was that under S. 9, it is unlawful 
for the petitioner to take the salami, and 
that the amount is recoverable under 
sub'S. (2), S. 9, Rangoon Rent Act. 

16 is argued before me that S. 9 does 
not give a tenant an absolute right to 
recover the money paid as salami, but 
simply allows him to deduct it from the 
rent and that if he does not do so ho 
is relegated to his right under the com¬ 
mon law to recover his money. But I 
am not impressed by this argument. 
The section itself makes it clear that the 
amount shall be recoverable and that 
being so the tenant is entitled to recover 
the money by any methods bo might 
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choose to adopt. If he does not deduct 
it from the rent he is entitled to recover 
it otherwise. 

That being so, the application is dis¬ 
missed withoosts. 

R.D. Application dismissed. 


^ A. I. R. 1927 Rangoon 299 

Heald and Cunliffe, JJ. 

V. R. U. A. L.Chettyar Firm—Appel- 

lants. 

V. 

4 

Man Han —Respondent. 

Letters Patent Appeal No. 55 of 1926, 
Decided on 6th April 1927, arising out of 
a decree of the Court in Special S. 
A. No. 205 of 1925, reportel in, 
A.I. R. 1926 Rang. 172. 

(a) Buddhist Law (Chinese) — Marriaje — Bur¬ 
mese law is prima facie applicable to Chinese 
Buddhists living In Burma, as being lex loci 
contractus. 

The Burmese Buddhist law regarding mar¬ 
riage is prima facie applicable to Chinese Bud* 
dhists as being the lex loci contractus and that 
in order to escape from the application of the 
Burmese Buddhist law regarding marriage a 
Chinese Buddhist must prove that he is subject 
to a custom having the force of law iu Burma 
and that that custom is opposed to the pro¬ 
visions of Burmese Buddhist law applicable to 
the case, and if the wife is a Burmese Bud¬ 
dhist womau, the Chinese husband mu&t show 
further that the application of that custom will 
not work injustice to her : A. I. It. 1927 Bang. 
205 (F. B.), Foil. tP 300 C 2] 

{6) Buddhist Law {Burmese )— Husband and 
wife are partners in business of marriage aiid 
acquisitions of either are partnership pro¬ 
perty. 

It is part of the Burmese Buddhist law of 
marriage that husband and wife are partners in 
practically all the business of the marriage 
and that the acquisitions of either or both are 
partnership property. Such a partnership is 
dissolved by divorce, and a partitioit of tbc 
partnership property follows as a matter of 
course and would have legal effect without any 
registered conveyance of the property from the 
partnership to the individual partners. But 
every partner is li.iblo for all debts and obliga¬ 
tions incurred while he is a partner iu the usual 
course of business and the dissolution of the 
partnership would not affect his liability. The 
property of the partnership whether before or 
after dissolution of the partnership would be 
liable for the partnership debts. [P 300 C 2] 

(c) Buddhist Law (Burmese) — Property of 
marriage Is liable for. partnership debts, even 
after separation of shares ; A. I. R. 1926 Rang. 
17 2, Reversed. 

Ordinarily a deoreo against either husband or 
wife, who are subject to the Burmese Buddhist 


law of marriage and are consequently partners^ 
can be executed against any part of the part¬ 
nership property, that is the property of the 
marriage: -A, I. B. 1927 Rang. 209 (F.B.), 
Foil. ; A. 1. R. 1926 Rang. 172,Reversed. 

[P 301 C 11 

Aiyanejar and Halkei —for Appellants 

Janab Ali —for Respondent. 

Heald, J.—In suit No. 929 of 1923 in 
the Sub-divisional Court of Pyu the 
present appellant obtained a money 
decree for about Rs. 2,000 against one 
Kan Chin Ya, a Chinaman, and in exo- 
eution of that decree ho applied in exe¬ 
cution case No- 368 of 1923 in the same 
Court for execution of his decree by the 
attachment and sale of a house and its 
site and appurtenances, which, he said 
were already mortgaged to him by two 
deeds, one for Rs. 3,000, dated the 4tb 
July 1921, and the other for Rs. 1,500 
dated the l7th July 1922, the mortgage 
debt amounting at the time of the 
application to over Rs. 5,200, 

The present respondent, who was Nan 
Chin Ya’s wife and is half Chinese and 
half Burmese and was born in Rangoon, 
filed the present suit for a declaration 
that the properties which had been at¬ 
tached were her absolute properties and 
were not liable to attachment in exe¬ 
cution of any decree against Nan Chin 
Ya. It may bo noted that in her plaint 
she made no mention of the mortgages 
alleged by appellant in his application 
for attachment. She said that she and 
Kan Chin Ya were divorced on the 5Lh 
June 1922, and that at the partition of 
properties, which was then made be¬ 
tween them, she received the properties 
in suit as her share. She also pleaded 
that, apart from the divorce, she was 
entitled in her own right to a half in¬ 
terest in the proi)ertios because they 
were acquired by horsolf and Kan Chin 
Ya jointly with the money and earnings 
of both. 

Appellant replied that the divorce 
and partition wore a mere fraudulent 
device on tlio part of respondent and 
Kan Chin Ya to defeat thoir creditors, 
that tlie deed of divorce, being unregis¬ 
tered, could not atfocb title to immov¬ 
able properties, tliat a Chinese wife 
c\nnot own property during her mar¬ 
riage, that respondent was nob entitled 
in her own right to a half-interest in 
the properties, and that the proportion 
belonged solely to Kan Chin Ya. 
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The ferial Court held that fcho divorce 
be ‘ween respondent and Kan Chin Ya 
■was proved, that the fraud alleged by 
appellant was not established, that the 
reason of the divorce was that Nan Chin 
Ya was leaving Burma for Singapore and 
respondent was unwilling to go with 
him, that Nan Chin Ya had left Burma, 
that the deed of divorce could not affect 
title to immovable properties, but that 
respondent had in her own right a half- 
interest in the properties, in suit. It 
accordingly gave respondent a decree 
declaring that respondent had* a half- 
interest in the properties. 

The first appellate Court held that 
respondent, being subject to the Chinese 
customary law as applied in Burma, 
could have no interest in the properties 
whilst she was married to Nan Chin Ya, 
that she acquired no title to the pro¬ 
perties by the deed of divorce, and that 
she had no interest in the property. It 
therefore, dismissed the suit. 

It is to be noted that the respondent 
did not appeal against the trial Court’s 
decree in so far as it dismissed her claim 
in respect of a half-interest in the 
properties. 

Respondent appealed aj^ainst the lower 
appollato Court's decree dismissing her 
suit in its entirety, and the learned .Judge 
of this Court who dealt with the case 
in second appeal came to the following 
conclusions, namely that the case should 
1)0 decided on considerations of justice, 
equity and go)J conscience, and not of 
the rules or supposed rules of the 
Chinese customary law, that as a mat¬ 
ter of fact the property was acquired 
with the moneys of both respondent and 
Nan Chin Va, tliat, feliorefore, respondent 
and Nan Gliiii 'i'a woro joint owners of 
the property, that the partition of proper¬ 
ties, wluch took place .at the timoof the 
divorce, was valid witlmub a registered 
(Iced, and liiat thereby respondent be¬ 
came sole owner of the jiroportios then 
allotc'l to her. lie accordingly gave 
ro'^pondont a declaration that she was 
tlio absolute owner of the whole of the 
t)roi)crLies and that tlioy wore not at- 
tai:lial)lo in oxocution of any decree 
against Kaii Chin Y i. 

Appellant applied for a certificate 
that the case was a life one for a furblior 
ap|ioal and the learned Judge gave such 
a (jortilicato. 


The appeal was, therefore, heard by 
this Bench, but we deferred passing 
judgment until the decision of a Full 
Bench reference in which the question 
of the application of what is known as 
Chinese customary law to Buddhists of 
Chinese nationality living in Burma was 
to be considered. In that case In re Ma 
Yin Mija v. Tan Yank Pyu (1), the 
question which was under consideration 
was what law regarding marriage is 
applicable to Chinese Buddhists, and it 
was decided that the Burmese Buddhist 
law regarding marriage is prima facie 
applicable to Chinese Buddhists as being 
the lex loci contractus, and that in order 
to escape from the application of the 
Burmese Buddhist law regarding marri¬ 
age a Chinese Buddhist must prove that 
he is subject to a custom having the force 
of law in Burma and that that cus¬ 
tom is opposed to the provisions of 
Burmese Buddhist law applicable to the 
case, and if the wife is a Burmese Bud¬ 
dhist woman, the Chinese husband must 
show further that the application of 
that custom will nob work injustice to 
her. 

It is part of the Burmese Buddhist 
law of marriage that husband and wife 
are partners in practically all the bu§i- 
noss of the marriage, and that the ac¬ 
quisitions of either or both are partner¬ 
ship property. Such a partnership is 
dissolved by divorce, and a partition of 
the partnership property follows as a 
matter of course and would have legal 
effect without any registered conveyance 
of the property from the partnership 
to the individual partners. But every 
partner is liable for all debts and obliga¬ 
tions incurred while he is a partner in 
bho usual course of business and the dis¬ 
solution of the partnership would nob 
affect his liability. The property of the 
partnership, whether before or after dis¬ 
solution of the partnership would be 
liable for the partnership debts. In the 
present suit it is the wife’s own case 
that the properties wore joint property, 
but sho claims that the share which she 
received on divorce is nob liable to be 
taken in satisfaction of the decree which 
was passed against her hnsbind only. 
That is not the view which was taken 
in the Full Bench case of Ma Painy v. 

(1) I. R. 1927 Rnug. 2G5 -5 Rang. lOC 
(F. B.). 
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Shxue Upaw (2). The conclusion which 
1 draw from the judgments in that case 
is that ordinarily a decree against either 
husband or wife, who are subject to the 
Burmese Buddhist law of marriage and 
are consequently partners, can be execu¬ 
ted against any part of the partner¬ 
ship property, that is, the property of the 
marriage. 

I accept that view and, as there is noth¬ 
ing to taka this case out of the ordi¬ 
nary rule, I would hold that the appel¬ 
lant’s decree could be executed by at¬ 
tachment and sale of the property in 
suit in spite of the fact that it was re¬ 
ceived by the wife as her share of the 
partnership property, and that, therefore, 
the suit was rightly dismissed in the 
first appellate Court. 

I would accordingly set aside the 
decree of this Court in special civil 
second appeal No. 205 of 1925 and res¬ 
tore the decree of the District Court of 
Toungoo in civil appeal No. 169 of 1924, 
with costs for appellant throughout ; 
advocate’s fee in this appeal to be five 
gold molinrs. 

Cunliffe, J. —I concui*. 

J-V. Decree net aside. 

R. 1927' R<ing.'ib9^j R.iDg.’*296 
{P. B.). 
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Brown, J. 

S. N. V. R. S. Subramanian Chettyar — 
Appellant. 

V. 

N. L. M. Chettyar Firm and others — 
Bes pendents. 

S. A. No. 497 of 1926, Decided on 6th 
June 1927. 

Civil P. C., O. 21, R, O0—Au:lion'purchaser 
can apply. 

An imotion-purchaser is a perssn who^o inte- 
ro9t3 are affected by the sale within R. 90 and 
he is therofora onlitled to make an application 
under R. 90 : A. 1. R. 1925 All. 4.59, FoU. 3 
P. L. J. 51G, not Foil. [P 302 C 2J 

Banerji —for Appellant. 

Patke )—for Respondent 1. 

Judgment.—The respondent 1 to this 
appeal obtained a mortgage decree 
against respondent 3 and in execution 
of that decree a certain piece of land 
was pub up for sale and purchased by 
the appellant. 


The appellant has brought a suit to> 
set aside the sale on the ground that he 
had been misled by the sale proclama¬ 
tion and by the explanation -of the bai- 
lifi' at the time of the sale to believe 
that the land was being sold free from 
incumbrances ; whereas he subsequently 
found that the land was subject to a 
prior mortgage to another ■ party, The 
suit was contested on various grounds 
and has been dismissed by the trial 
Court and the lower appellate Court. 

The plaintiff has come to this Court 
in second appeal. Various points arise 
in connexion with the case but the only 
point that has at present been argued be¬ 
fore me is as to the maintainability of 
the suit. 


It is contended on behalf of the res¬ 
pondents that the appellant’s remedy 
was to make an application under the 
provisions of E.'90, 0. 21, Civil P. C.. and 
that, as that remedy was available to 
him, he is precluded by the provisions 
of R. 92 from bringing this suit. It is ad¬ 
mitted that if the appellant was entitled 
to apply under the provisions of R. 90, 
then his suit must fail ; and the point 
for determination, therefore, is whether 
an auction-purchaser is one of the per¬ 
sons who can apply to the Court to set 
aside the sale under the provisions of 
R. 90. Under the Code of 1882 the 
auction-purchaser was not so entitled. 
That wasdefiniboly decided by their Lord- 
ships of the Privy Council in -the case of 
Birj Mohan Thahir v. Rai Umanalh 
Chowdhry{\). The section of the old 
Code corresponding R. 90 was S. 311 
and under that section the only possible 
category into which an auction-purcha¬ 
ser could have come was a “ person 

whose property bad been sold but by 

the Code of 1908, S. 311 was amended 
and now amongst the persons entitled to 
make an application under R. 90 is any 
person “ whose interests are affected by 
the sale.” The question to bo decided 
now IS, therefore, whether an auction- 
purchaser is a person whose interest are 
affected by the sale. 


I have been referred on behalf of the 

respondents to the ca-'e of Khetra Mohon 
Datta V. Sheikh Dilwar (2). Ifc ^as 
there bold tha^ it was not open to a 


(1) [1H93J 20 Cal. 
245 (P. C,). 

(2) [1918] 3 Pat. r. 
Pat. L. W. 151. 


8=19 I. A. 154=C Sar. 
J. 51C=4G I. C. Gll=5 
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party who purchased at an auction sale, 
to impugn the validity of his own pur¬ 
chase when be found that he had 
bought a property which was not worth 
as much as he expected at the time of 
purchase. But this is not an authorized 
report and the judgment contains no dis¬ 
cussion as to the meaning of the present 
E. 90. 

Iso authorized report has been cited 
before me in favour of the construction 
which the appellant wished to put on 
this rule. The High Court of Allaha¬ 
bad has held definitely that the expres¬ 
sion “ any person whose interests are 
affected by the sale ” includes an auc¬ 
tion purchaser in the case of Ravinan- 
dan Prasad v. Ja<jarnath Sahu (3). 
There are a number of cases dealing 
with the point prior to 1908 but as 
pointed out by \Yalsh, J., in Ravina?i- 
dan Prasad's caso (3) these decisions 
have no bearing on the -interpretation of 
the very different words of the present 
B. 92 of the Code. The learned Judge 
remarks : 

I find myeeU compelled to hold as a matter 
of law th.at a person who is the highest bidder, 
whose bid is accepted, who is compelled by law 
to pay a deposit, and unless something inter* 
venes, is compelled by law to complete his pur¬ 
chase, is a person “ whosa interests are aflected 
by the sale.” It is impossible to use a wider 
term than ” a person’s interests.” In the ordi* 
narv use of the word -iu the English language 
it is a term covering every sort of interest recog¬ 
nised by law, such as, in the case of an auction* 
purchaser.’liability to p.iy the money, liability 
to complete and take a transfer of the property, 
and from his own point of view the necessity of 
finuing the necessary funds, and also the neces¬ 
sity of^ carrying through to fruition the provi¬ 
sional contract into which ho has en¬ 
tered. If the oxpre.ssion were “interests in the 
property,” it would of course be confined to an 
interest in the property sold, antecedent to the 
sale. If the word wen* merely ” interest ” with¬ 
out the plural iind’without the words” in the 
property.” it mi?bt be possible to hold that the 
word ” interest ” wa.^ confined to interest in the 
thing itself at the time of the sale. But that is 
not the expression, and to )iiy mind the actual 
expression in tlio rule is free from ambiguity or 
didicuUy of any kind and ought to be construed 
as meaning what it says. 

This appears to mo to bo an onfciroly 
convincing exposition of the law. Tho 
fact that in R. 91 an auction-purchaser is 
es| ccilically mentioned might be a mat¬ 
ter for considorabion if there wove any 
amliiguity in tho wording of R. 90 by 
itsolf. Dub to my mind thero is no such 
amliiguity and i t is impossible to say that 
A7l-~ii.lU^o All. lo'J—i'i All. 470. 


an auction-purchaser is not a person 
whose interests are affected by the sale. 

I do not think that any reference to 
certain other authorities which have been 
cited and which bear more or less 
indirectly on the point for consideration 
is necessary. The reasoning in Ravi- 
nandan Prasad’s case (3) appear to me 
to be incontrovertible. I am, therefore, 
of opinion that an auction-purchaser 
is a person who is entitled to make an 
application under R. 90, O. 21, Civil 
P. 0. It follows that the present suit 
did not lie and has been rightly dis¬ 
missed. I, therefore, dismiss this appeal 
with costs. 

D.D. Appeal dismissed. 
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Mating Ba, J. 

Mnn Nun —Appellant, 

v. 

Sahe —Respondent. 

Civ. Rev. No. 301 of 1926, Decided on 
15bh June 1927, from the decree of tho 
Addl. Dist. Judge, Tharawaddy, in Civil 
Appeal No. 123 of 1926. 

Civil P. C., S. 115—Failure to consider ma- 
terlal pieces of evidence is material irregularity. 

Failure to consider material pieces of evidence 
amounts to a material irregularity resulting in 
a miscarriage of justice. [B 303 C IJ 

Gaung —for Appellant. 

Robertson —for Respondent. 

Judgment.—This revision arises out 
of a petty suit whero the applicant sued 
tho respondent for the recovery of 
Rs. 46-5-6, the valuo of cakes alleged to 
have been sold and delivered. The de¬ 
fence was a complete denial. The Addi¬ 
tional Township Judge of Tharrawady 
accepted the evidence tendered by the 
plaintiff and decreed the claim ; but the 
Additional District Judge of Tharrawady 
reversed the decree holding that the 
claim had not been proved. In my 
opinion bo failed to consider the whole 
of the evidence tendered by the plaintiff. 

Tho position taken up by the defen¬ 
dant was that he never bought any 
cakes at the plaintiff’s shop. Ro Ya 
swears thatun Thadingyut 1286 B. B. 
he saw the defendant at the plaintiff s 
shop buying cakes. The learned Addi' 
tional Judge never considered this state- 
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ment. He only considered a part of 
Po Ya’s evidence relating to alleged 
admission made by the defendant on that 
occasion. Po Ya stated in bis evidence 
that the plaintiff told the defendant 
that he had not paid for the cakes taken 
before and that the defendant replied 
that he would pay the amount and 
asked the plaintiff to note it in His ac' 
count. Po Ya also stated that on his 
asking the defendant what was the 
amount ha owed, the defendant replied 
that it was Rs. 46. No doubt such an 
admission is in itself not sufUcient to 
support a claim; but if there is other 
evidence tolrender the evidence regard¬ 
ing that admission probable then that 
admission becomes a piece of valuable 
evidence. The learned Additional Dis¬ 
trict Judge also considered the evidence 
of Ah Ya an employee in the shop to be 
of little or no value; but he did not 
consider the fact that the defendant 
denied having ever been in that shop. 
If Ah Ya is> believed, then the defen¬ 
dant’s denial must be considered to be 
false. In my opinion his failure to 
consider the above-mentioned pieces of 
evidence amounts to a material irregu¬ 
larity resulting in a miscarriage of 
justice. 

I accordingly set aside the decree of 
the Additional District Judge and restore 
that of the Township Court with costs 
throughout. 

R.D. Decree set aside. 
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Darwood, J. 

Me Tok —Applicant. 

V. 

King-Empcro )—Opposite Party. 

Or. Rev. No. 200-B of 1927. Decided on 
8th June 1927. 

Criminal P, C., S. -103— AcqttUlal under 
Ss. 419-114, Penal Code—trial xinder 
S'. H2 (c), RegislraLlon Act, is not barred. 

Whcro a person oxeoutod a mort(;agQ and regis¬ 
tered it and was subsequently tried and acquit¬ 
ted under Ss. 419-114, Penal Code. 

Held", that his'subsequent trial under 8,82 
{o),‘Hogistration Act, was not barred as he com¬ 
mitted two entirely distinct oQonces: one was 
cheating by personation when ha executed the 
deed of mortgage; and the other an oflenoa under 
the Registration Act, when he represented him¬ 
self at the registration o01ce to be another, and 
that the offence of personation at the registra¬ 


tion office was a totally different and subsequent 
one to the offeuce o£ oheatiug : A. I. R. 1924 
Bayig. 213, Ref. [P 304 0 2 ] 

Rhein Maung and On Pe —for Appli¬ 
cant. 

Judgment.—Petitioner Ma Mo Tok is 
the wife of one Mg. Pauk Tu. In Criminal 
Regular No. 263 of 1926 of the Second Ad¬ 
ditional Magistrate's Court of Bassein, the 
petitioner and her husband were prose¬ 
cuted, by one Mg. Ba Thaw under Ss. 419 
and 114,1.P.C. Pauk To was sentenced to 
one year’s rigorous imprisonment and the 
petitioner was acquitted. The facts of 
the case are as follows : 

One Ma Ah Lon and her late husband 
Ko San Hla were the owners of a certain 
piece of paddy land. The petitioner Ma 
Me Tok is one of the daughters of that 
couple. On the 7fch July 1924, peti¬ 
tioner’s husband Pauk Tu applied to Ma 
Ba Thaw for a loan of Rs. 700 and agreed 
to pledge his wife’s paddy land as secu¬ 
rity for the loan. Ba Thaw did not know 
who Pauk Tu’s wife was and Pauk Tu 
introduced her to him mentioning that 
her name was Ma Ah Lon. On enquir¬ 
ing into .the title of the paddy land 
which was offered to him as security Ba 
Thaw discovered that the land stood in 
the names of Ma Ah Lon and Mg. San 
Hla. Ho, therefore, asked what bad be¬ 
come of Mg. San Hla and was told that 
he was the first husband of Ma Ah Lon 
and that on his death she, the petitioner, 
had married Mg. Pauk Tu. The peti¬ 
tioner thus clearly represented herself to 
be Ma Ah Lon. On the strength of these 
representations, and after the petitioner 
and Pauk Tu had executed a mortgage- 
deed in favour of Mg. BaTba, tho latter 
advanced thorn Rs. 700. Subsequently 
the mortgage-deed was registered, the 
petitioner, Ma Me Tok signing it as Ma 
Ah Lon. Much later Mg. Ba Thaw dis¬ 
covered the fraud and prosecuted this 

couple, as stated •above, with tiie result 
mentioned before. 

When the case came on appeal before 
tho Sessions Judge, Bassein, ho very cor¬ 
rectly stated that the petitioner, Me Tok, 
had been acquitted on the most flimsy 
grounds. He sent the proceedings to the 
Registrar, Bassein District, for informa¬ 
tion and consideration as to whether Me 

Tok should not ba prosecuted under the 
Registration Act. 

Proceedings were than instituted 
against Ma Mo Tok under S. 82(c), Regis- 
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fcrafcion Act, for falsely personating Ma 
Ah Lon in i-ogistering the deed of mort¬ 
gage. The case for the prosecution under 
S. 82 (c), Eegistration Act, has been 
completed and the accused Ma Me Tok 
has been examined. The case number 
is 7 of 1927, of the Special Magis¬ 
trate’s Court, Bassein. An application 
has now been male to this Court to 
stay further proceedings on the ground 
that tho petitioner, having been acquit¬ 
ted in criminal trial No. 263 of 1926, 
cannot again be prosecuted for an olTenco 
under S. 32 (c). Registration Act, on the 
same facts. Reliance has been placed 
on the case of Maiinri Saing v. Emperor 
(1), in which Pratt, J., held that where an 
accused persons bad already been tried 
and acquitted of olTonces of forgery and 
abetment thereof under the Indian Penal 
Code, thoir retrial for offences under the 
Registration Act, on the same facts was- 
barred by S. lOS, Criminal P. G. The 
facts of that case have not been stated 
in the judgment. If S. 403, Criminal P. 
C., is to be applied at all to the facts 
of tho present case, it must bo applied in 
its entirety. That section lays down 
that a person who has once been tried by 
a Court of competent jurisdiction for 
an otfence and convicted or acquitted of 
such offence shall, while such conviction 
or acquittal 'remains in force, not be 
liable to bo tried again for the same off¬ 
ence. nor on the same facts for any other 
offence for which a different charge 
from tho one made against him might 
ha\o been made under S. 23G, or 
for which he might have been convicted 
\inder S. 287. 

So far as the present case is concerned 
tlie important words of that section ai*© 
those which rol.ito to Ss. 236 and 237 of 
tho Code. Under S. 236, if a single act 
or series of acts is of such a nature that 
it is doul>tful whicli of several offences 
the facts whicli can be proved will con¬ 
stitute, tlie accused may be charged with 
having committed all or any of such 
offences and any number of such charges 
may bo tried at once; or ho may be 
charged in tlio alternative with having 
committed some one of tho said offences. 
The side note to this section states that 
tho section really applies to cases whore 
it is doubtful what offence has been 
commiLlod. It cannot be said that in the 
pro'^enfc instance there can h e an y doubt 

tu A. I. K. l'J21 Rang. ‘2ia— 1 Kaug. 2yy. 


as to the nature of the offence which Ba 
Tbaw charged against the petitioner and 
her husband. It was a case of cheating 
by personation, plain and simple and, 
that offence was completed at the time 
the deed of mortgage was signed by the 
petitioner -in the name of her mother, 
Ma Ah Lon, and when the payment of 
Rs. 700 was made under it. The peti¬ 
tioner wherefore appears to have com¬ 
mitted two entirely distinct offences: 
one was cheating by personation when 
she executed the deed of mortgage in 
favour of Ba Thaw in her mother’s name; 
and the other an offence under the Regis¬ 
tration Act, when she represented herself 
at the registration office to be Ma Ah 
Lon. 

It is true that she has been acquitted 
of the offence of cheating, and we must 
assume, therefore, that she did not com¬ 
mit that offence. But the offence of 
personation at the registration office 
was a totally different and subsequent 
one to the lalleged offence of cheating 
and there is nothing in S. 403, Criminal 
P. C., which now bars her prosecution 
for the subsequent offence. 

It is not necessary, therefore, for me 
to express any agreement or disagreement 
with the dictum of Pratt, J., in the case 
mentioned above. In my view tho facts 
in the present case are different from 
those of the case he decided as far as they 
can be gathered from the record, and 
S. 403, Criminal P. G.. does not appear 
to apply to them. For the above reasons 
1 would dismiss the present application. 

K.D. Application dismissed. 
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IIeald and Conliffe, JJ. 

Ma Ilia Saing and another —Appli¬ 
cants. 

V. 

Ma Su We and others —Non-appli' 
cants. 

Civ. Mis. Appln. No. 127 of 1926. Deci¬ 
ded on 27th April 1927. 

P.C., S. llO—SuSt /or redemption 
and possession—Value of property determines 
jurisdiction — Court-fees Act, S. 7 (t^)—Suits 
Valuatlon Act, S. 8. 

Although for purposes of Court* feoa the value 
of suits for tho recovery of tho property mott- 
gaged is “tho principal money expressed to 
secured by the instrument of mortgage, the 
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mortgage«money is not the basis of the valua • 
tion for purposes of jurisdiotion. In such oases 
the value of the mortgaged property should be 
the basis : 5 L. B. B. 208 and 1 L. B. R. 96 
Appr. 

Idaung Ni — for AppHcaDba. 

Heald, J. —Applicant 1, Ma Hla 
Saing, claimed to beithe granddaughter 
and sole heir of Ma Min He, who was 
admittedly the mortgagor of the property 
in suit, and she and her husband, the 
applicant 2, Po Ya, claimed to redeem 
that property, which they valued at 
Rs. 13,000, from the respondents for 
Rs. 800, the first three respondents 
being, as applicants alleged, the sole 
heirs and legal representatives of the 
mortgagee, one Pwa Gyi, while res¬ 
pondeat 4 was admittedly a mortgagee 
of the property under a mortgage made 
by the first three respondents. 

Respondent 1, Ma Su Wo. alleged 
that her late husband, Hla Raw, who 
was, it may be noted, a grandson of Ma 
Min Le’s brother, Kywet Pyu, had been 
adopted by Ma Min Le as her son, so 
that although Ma Su We herself would 
not be one of Ma Min Le’s heirs, because 
her husband Hla Baw died before Ma 
Le, her children by Hla Baw would 
be grandchildren of Ma Min Le, and 
would be her solo heirs, since the ap¬ 
plicant 1 was not, as she claimed to be, 

Ma Min Le’s grandchild either natural 
or adoptive. 

The position was thus that res¬ 
pondent 1, Ma Su Wo, was admittedly 
the sole heir and legal representative of 
the mortaageo Pwa Gyi, and that if her 
husband Hla Raw’s adoption by Ma Min 
Le was established and Ma Hla Saing’g 
claim, which, as it turned out, was based 
on her alleged adoption by Ma Min Ls's 
daughter Ma Nan Thu. was not ostab* 
lisbed, then Ma Su Wa’s children, 
respondents 2 and 3, would be the sole 
heirs and legal representatives of Ma 
Min Le, the mortgagor, and the later 
mortgage made by Ma Su We and her 
children would be in effect a mortgage 

made by both the parties to the original 
mortgage. 

The main dispute between the parties 
centred round the two alleged adoptions, 
namely that of applicant 1, Ma Hla 
Saing, by Ma Min Le’s daughter Ma Nan 
Thii. and that of respondent I’s husband 
Hla Baw by Ma Min Le herself. 

The trial Court found that Ma Hla 
SaiDg failed to establish the relationship 
1927 R/39 & 40 


which she alleged and that the appli¬ 
cants’ suit must be dismissed on that 
ground. It also came to the conclusion 
that the alleged adoption of Hia Baw by 
Ma Min Le was established. 

A Bench of this Court on appeal held 
that both the alleged adoptions were 
established. It found, therefore, that 
applicant 1. Ma Hla Saing, and res¬ 
pondent I’s children, respondents 2, 
and 3, were the heirs and legal repre¬ 
sentatives of the mortgagor Ma Min Le^ 
and that respondent 1 herself was tha 
representative of the mortgagee, Pwa 
Gyi, respondent 4 being a sub-mort¬ 
gagee of all the mortgagee’s rights and a 
mortgagee of the rights of two out of 
the three representatives of the mort- 


g3rgor» (Jd th 0 strength of the docision 
of a Full Bench of this Court in the case 
of Po Thu Daw v. Po Tha?i (1), the 
learned Judges found that the appUcante 
were entitled to a one-third share of 
the land, respondents 2 and 3 being 
each entitled to one-third, and they ac¬ 
cordingly gave the applicants a decree 

for redemption of one-third of the land 

on payment of one-third of the mort¬ 
gage-money, the mortgage being of course* 
as is usual in this country, a possessory 
mortgage. 

The applicants applied for review of 
that judgment, but review was refused. 
They now apply for leave to appeal to His 
Majesty in Council. For the case to fall 
within S. 110 of the Code, the amount 
or value of the subject-matter of the 
suit in the Court of first instance must 
be tan thousand rupees or upwards and 
the amount or value of the subject-matter 
on appeal to His Majesty in Council 
must be ten thousand rupees or upwards 
or else the decree or final order must 
involve, directly or indirectly, some 
claim or question to or respecting ])ro- 
perty of like amount or value, 

A question thus arises as to what is 
the amount or value of the subject- 
matter of a suit for the redemption and 
recovery of land held by the mortganee 
under a possessory mortga^^e. 

The practice of this Court is to regard 
the value of the property sought to be 
recovered as the value of the subject- 
matter of such suits for the purposes of 

pecuniary jurisdiction. It cnay be noted 

that It 18 laid down in the rules of this 
Court. re2nlafinc_advocates’ and nJea- 

(IJ A.l.R. 1924 Rang. 73 = 1 Rang. 316 (F T 
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dei's' fees fcliat for purposes of those 


rules 

tlie v.vlu'fctioii of suits aud appeals sUall be 
determined according to the rules laid down in 
the Court-fees Act, provided that in cases fall- 

iug within S. 7 (vj, (vi), (is) and x (d) of the 
said Act the value of the property shall be 


(taken. 

Suits against a mortgage© for the re¬ 
covery of the property mortgaged fall 
under S, 7 (ix), Court-fees Act. and 
therefore, fall within the proviso to the 
above rule, so that for the purposes of 
those rules the valuation of such suits 
ia the value of the property. S, 8, Suits 
Valuation Act, excludes suits under S. 7 
(ix). Court-fees-Act, from the category 
of suits in which the value as deter¬ 
minable for the computation of Court- 
fees and the value for purposes of juris¬ 
diction shall be the same, but does not 
say what U to be the valuation of suits 
under S. 7 (ix) for purposes of jurisdic¬ 
tion. It would thus appear that although 
for purposes of Court-fees the value of 
suits for the recovery of the property 
mortgaged is "the principal money ex¬ 
pressed to be secured by the instrument 
of mortgage” it was nob the intention of 
the legislature that the mortgage money 
should be the basis of the valuation for 
purposos of jurisdiction. There seams, 
however, to he little judicial authority 
as to what ought to be the valuation of 
such suits for purposos of jurisdiction, 
and not a single case on the subject has 
l) 0 on brought to our notice. There is 
an obiter dictum in the case of Kalee 
KH‘*nar Nag v. N. Mayappa Chetty (2), 
whero the learned Judge who made the 


reference said : 

my opinion wbore the mortgagee is in 

.. _svri>krkOrf.V* fid trDlLt 


ill ray —-o « - 

possession ot the mortgaged property, that 
Itho success of the rodomptiou suit involves the 
.rocovorv of its possession by tho morfgigor 
the subject-matter of the suit may bo taken to 

bo the mortgaged property. 

The ease of Kyaw Dun v. Maung Kyaw 
(3), which was cited by the learned 
.fudge in the case mentioned above was. 
like the present case, a suit for redemp¬ 
tion by a mortgagor where the mortgagee 
was in possession of the mortgaged pro- 
imrby. and the Court held that 

^ T., a rodomption suit tho subjoct-mattor of 
tho suit is tho land sought to be 

That is tho only direct judicial autho 
rity on tho point which I have been able 
ho iind and I accept it. 


|ij [idu-JJ 5 h. B 

But. L.'y.86(F. B.). 
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I would, therefore, hold that the value 
of the subject-matter of the present 
suit in the Court of first instance was 
Es. 13,000. Further, it appears that 
similar questions arise between applicants 
and the first respondent in another suit 
which was instituted at the same time 
as the present suit and in which the 
valuation of tho property sought to be 
redeemed was Es. 12,000. That suit has 
been remanded to the trial Court by this 
Court in Civil First Appeal No. 202 of 
1925 on the basis of the findings in the 
judgment against which applicants now 
desire to appeal to His Majesty in 
Council. Also it is alleged that similar 
questions are “likely to arise between 
the parties in respect of a large number 
of the other lauds, which were mortgaged 
by Ma Min Le. It appears, therefore, 
that the decree against which applicants 
wish to appeal to His Majesty in 
Council involves a claim or question to 
or respecting property of the value of 
more than Es, 10,000. 

I would accordingly grant leave to 
appeal to His Majesty in Council. 

Cunliffe, J. —I concur. 

D n Leave granted. 
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Chari, J. 

Manjeebkai Kkataiu and Co.—Peti¬ 
tioners. 

V. 

Jamal Brothevs & Co. Ltd, Respon¬ 
dents. 

^iv. Misc. No. 37 of 1925. Decided on 
25th June 1925. 

(a) Companies Act, S. 163 —Section tnerelp 
2 )rovides a rule of evidence. 

The grounds for ordering a company to bo 
wound up are given in S. 16-2 and .one of euon 
grounds is tho inability of the company to pay 
its debts. S. 163 of tho Aot merely provides 
when a company is to be doomed unable to pay 
its debts, and according to that section, besides 
tho ordinary modes of proving tho inability 
of the company a special rule of ** 

introduced, tho effect of which is that, if tne 
notice provided for by 01. (l) of S. 163 is ^ 
and default is made, then the company is oon- 
olusively prosumed to be unablo to pay « 
debts. Once a notice is properly given ana 
default is made it is not open to the debtor co 
show that, in spite of the non-payment of tne 
debt, ho is in a position to pay his debts 
oxaiaplo, whore on account of a temporary 
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t^arrassment, lie aaableto meeb the partiou* 
jar liability, though he has ample assets in his 
hands. [P 307 C 2] 

(6) Interpretation of Statutes — Convenience. 

It is a masim in the oonstruction of statutes 
that a statutory provision should be so con¬ 
strued as not to lead to iuoonveuience. 

CP 308 C 2] 

?!* (c) Principal and Agent—AgenCs autho¬ 
rity to act for principal discussed. 

In order to decide whether a right conferred 
by an Act is to be exercised personally and not 
by an agent, the real test is to see whether 
there is anything in the statute which leads to 
ths conclusiou that the ordinary right of every 
person to do through the agent what he could 
do himself is expressly or by necessary implica¬ 
tion restricted by the statute ; Whitley Part¬ 
ners Ltd.. 32 Ch. D. 337, Foil. [P 309 C 1] 

s{< Jjs {d) Companies Act, S. 1G3 {X)—Notice by 
Advocate is not enoztgh. 

A notice of demand issued by the advocate 
under the hand of the advocate cannot be 
deemed to be equivalent to a notice of demand 
issued by the creditor under his own hand, for 
the purpose of S. 163 (1) : Wilson v. Wallani: 5 
Ex. D. 155, Foil. [P 310 C 1] 

{e) Interpretation of Statutes—Restrictive 
provision should be strictly construed. 

Where a particular right isxreated by legisla¬ 
tive enactmeat in favour of one party which is 
restrictive of the rights of another party, the 
words of-the Act must be strictly construed. 
The party relying upon the provision of the 
statute will also have to show that ho has 
strictly conformed to the statutory provisions. 

lP 310 C 1] 

N. M. Gowasjee —for Pabifcioaara. 
Keith —for Respondents. 

Chari, J. —This is an application by 
l^anjeebhai ^bataw & Co. for an order 
to wind up Jamal Brothers & Co. Ltd. 
The petition states that Messrs. Jamal 
Brothers & Co. Ltd. are indahtod 
to the petitioning tirm in the sum of 
Rs, 09,3:^0*li‘3. A notice was issued on 
the 2lst March 1925 demanding the sum 
of money duo to the petitioners and ro* 
quiring payment within three weeks 
from tho date of service of the latter and 
notifying that if tho payment is not 
made the petitioners will apply to the 
[High Court to have tho company wound 
up. This notice was written and signed 
by Mr. Uigginbotham under instruc¬ 
tions from his clients, the petitioners. 
After the filing of the application the 
necessary notices and advertisements 
were ordered on the 12th May 1925 and 
the matter was fixed for hearing on tho 
12bh June 1925. It was also ordered 
that the petition should be advertised 
in the Rangoon Gazette, Rangoon Times, 
the Burma Gazette, the Rangoon Sama- 


char and the Sun, Tho advertisements, 
though ordered on the I2bh, were nob 
issued till the 29th May 1925 and the 
advertisements actually first appeared 
on the 2nd June. The preliminary ob¬ 
jections were taken before me in respect 
of this application. 

The first objection relates to the form 
in which the notice of demand was 
issued. The objection turns on the 
wording of S. 163, Indian Companies 
Act. S. 163 provides that a company 
shall be deemed to be unable bo pay its 
debts if a creditor by assignment or 
otherwise to whom the company is in¬ 
debted in a sum exceeding Rs. 500 then 
due, has served on tho company by 
leaving the same at its registered office, 
a demand under Jus Jiand requiring tho 
company to pay tlie sum so due and tho 
company has for three weeks thereafter 
neglected to pay the sum or to secure or 
compound for it to the reasonable satis¬ 
faction of tho creditor. Tho objection 
turns on the words “ a demand under 
his hand. ” It is argued that tho 
section contemplates a demand under 
the hand of the creditor, that is, a 
demand signed and issued by him per¬ 
sonally and the demand by Mr. Higgin- 
botbam. as advocate for the creditors, 
acting on their instructions, is nob a 
demand which satisfies tho requirements 
of the section. Before dealing with this 
objection I may draw attention to the 
fact that it is not a fatal one. Tho 
grounds for ordering a company to be 
wound up are given in S. 162 and one 
of such grounds is the inability of the 
company to pay its debts. S, 163 of 
the Act merely provides when a com¬ 
pany is bo be deemed unable to pay its 
debts and according to that section, be¬ 
sides the ordinary modes of proving 
the inability of the company a special 
rule of evidence is introduced, tho olVect! 
of which is, that if -the.notice provided 
for by 01. (1). S. 163. is givoii and de¬ 
fault 18 made, then the company is con-i 
clu.sively presumed to be unable to payi 
Its debts. Once a notice is properly! 
given and default is made it is nob open! 

to the debtor to show that, in spite of 
the non-payment of the debt he is in^ 
a position to pay bis debts, as, for ox-j 
ample, where, on account of a temporary 
embarrassment, bo is unable to meat ' 
the particular liability, though he has 
ample assets in his hands. This, to my 
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miDd, is the whole effect of S. 163, 
Indian Companies Act. 

Dealing with the objection raised, the 
argument, as I have stated before, is 
that the wording of the section re* 
quires that the demand must be made 
under the band of the creditor. Mr. 
Higginbotham, when he issued the 
notice and made the demand, was un¬ 
doubtedly acting as the agent of the 
creditor and the question for decision is 
whether when tbe demand is made not 
under tbe hand of tbe creditor, but 
under tbe band of an advocate as the 
agent of the creditor, such a demand 
fulfils tbe conditions of tbe section. It 
is true that the words “under his hand" 
are peculiar and would seem to imply 
that the notice must be issued under 
the band of tbe creditor himself, but the 
real question is whether a notice of 
demand by an agent is not a sullicient 
notice. There are not many authori¬ 
ties on the point and the earliest case 
seems to be the case of Hyde v. Johnson 

(l). In that case it was decided that 
the words “signed by the party charge¬ 
able thereby “ which occurred in the 
provisions of the statute of limitation 
did not include an acknowledgment by 
his agent. The ground, however, on 
which that case was decided was that, 
in the statutes of limitation, other than 
the one then in consideration and in 
several sections of the statute of frauds, 
whenever an acknowledgment by an 
agent is included such an intention is 
plainly indicated. It must also be re- 
meinbored that as that particular 
statute was dealing with an acknow¬ 
ledgment which deprives the party of 
the valuable plea of limitation it is 
only right that the words should 
be strictly construed not only for the 
reason given in the judgment, but also 
on the general principles applicable to 
the construction of statutes. In Reg 
Justices of Kent (2), it was held bliab the 
common law rule that tlio signature 
by a person who is authorized to sign 
anothor'.s name must bo presumed to be 
the signature of the authorising person 
cannot bo restricted unless the statute 
makes a personal signature indispensa¬ 
ble. 

Ill the case of the Whitley Partners 

( 1 ) 2 JJitiR N. c. 770 = 2 Hodges 94=5 L. J. 

C. P. = Scolt 2b9. 

(2) L187;JJ H g. B. 305. 


Ltd. (3), which was a case which turned 
on the construction to be placed upon 
the folloing words 

shall be signed by each subscriber in the pres* 
enoe of aod attested by one witness at tbe- 
least 

it was held that a signature by a per¬ 
son verbally authorized on behalf of one- 
of the subscribers was a sufficient signa¬ 
ture. In the case of Jackson Co. y». 
Napier (I), where an application for 
registration under the 'Trade Mark Act. 
1883 was made by an agent it was argued 
that as the rules under the Trade Mark 
Act, 1883, contain no provision enabling 
a person to apply for registration by an 
agent such an application was an invalid 
application. Sterling, J., in that case^ 
says • 

1 take it that, subject to certain well-known 
exceptions, every person who is sui juris has a 
right to appoint an agent for any purpose what¬ 
ever and that he can do so when he is txercising. 
a statutory right no less than when he is ezer- 
ci'^iug any other right. 

Later on be says : 

1 understand the law to bo that, in order to 
make out that a right conferred by statute is to 
be exercised personally and not by an agent youi 
must have something in the Act, either by way 
of express eoactmeut or necessary implication 
which limits tbe commou Oaw right of any 
person who is sui juris to appoint an agent to 
act on his behalf. 

Mr, Keith for the respondents argues 
that such an intention is expressed by 
the form of tbe word used aod cites tbe- 
case Wilson v. Wallani (5). A trustee 
under the Bankruptcy Act, 1869, was 
allowed to disclaim an onerous lease by 
writing “under the hand of the trustee”. 
It was held in that case .that a disclaimer 
in -writing signed by the trustee’s- 
solicitor was not a valid disclaimer. 

Mr. Cowafljee contends that this pro¬ 
vision of the Indian Companies Act must- 
be reasonably construed and that, if tbe 
contention of the respondents' alvocate 
is to prevail, it would mean that a per' 
son living in England and having a place 
of business in Rangoon and conducting, 
that business by an agent under a powor- 
of-attorney, will have, for the purpose of 
S. 163 of tho Act, to send a notice signed 
by himself all tbe way from London. It 
is a maxim in the construction of statutes 
that a statutory provision should be so 
construed as not to lead to inconveni- 

(3) ilKB-l] 32 Ch. D. 337. 

(4) (1887 35 Ch. U. 1C2=5G L. J. Ob. 406= 
35 W. R. 228=55 L. T, 836. 

(5) (1880J 5 Kx. D. 155=49 L. J- Ex. 487= 
28 W. R. 597=42 L. T. 875=<H J.P. 475 
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•ODcd. There is a presumption that the 
legislature could not have intended any* 
thing inconvenient or unreasonable, but, 
at the same time, there is a distinction 
between the signature of an agent and 
the signature of an advocate. Where an 
agent signs on behalf of a principal he 
signs the principals name as by his at* 
toroey. Thus, John Smith residing in 
England and carrying on business 
through his agent James Brown at 
Bangoon, will have his notices signed 
John Smith by his attorney James 
Brown,” i.e., the notice is issued and the 
demand made under the hand of the 
principal though the actual hand which 
signed his name is the hand of the 
agent. By virtue of the authority 
vested in him as agent he signs the 
name of the principal and in the law the 
demand must be intended to have been 
issued under the hand of the principal by 
the substituted hand of the agent. Does 
the same reasoning apply when a soli¬ 
citor issues a notice ? The solicitor does 
not sign the name of the principal but 
signs his own name. 

The notice, therefore, is issued under 
his hand and not under the hand of the 
principal. But since the law allows a 
person to authorize another to do acts 
which he could do for himself it must be 
presumed that he could authorize his 
solicitor to make a demand under the 
band of the solicitor which will have 
the same efTect as a demand by the 
creditor issued under his own hand 
unless such a delegation of authority is 
expressly or by necessary implication 
prohibited by the statute. It will be 
noticed that in the case of Wilson v. 
Wallani (o), the learned Judge, in his 
judgment after distinguishing the case 
cf Reg. V. Justices of Kent (2), says : 

I think that to hold this sufBcient would be 
to modify the language of S. 23 by reading for 
“ under hia band ” “ under hia hand or under 
the hand of his agent.” 

This reasoning shows that the learned 
Judge was laying stress not on the word 

hand ” but on the words “ his hand ” 
and held that those words were res¬ 
trictive and could not have meant to 
include the hand of the agent. If lus 
reasoning is sound a similar reasoning 
would apply where the words used are 

signed by him ” as in the case of 
The Whitley Partners Ltd (3). But in 
this latter case the learned Lord Jus¬ 


tices held that a signature by an agent 
is sufBcient. The person verbally 
authorized actually signed the name of 
the subscriber, without even indicating 
that the signature was made by the 
agent and nob by the principal himself. 

It seems to me that the real test to 
apply is the one indicated in the case 
of The Whitley Partners Ltd. (3), that 
is, to see whether there is anything in 
the statute which leads to the conclusion 
that the ordinary right of every person 
to do through his agent what he could 
do himself is expressly or by necessary 
implication restricted by the statute ; 
and (2) whether under the particular 
circumstances of the case, a notice of 
demand issued by the advocate under 
the hand of the advocate can be deemed 
to be equivalent to a notice of demand 
issued by the creditor uodev his own 
hand, for the purpose of S. 163 (1) of the 
Indian Companies Act. In the Act 
under consideration there is no express 
restriction and is there no restriction by 
necessary implication ? In favour of 
the construction contended for by 
Mr. Cowasjee is the undoubted incon¬ 
venience and the presumption that the 
legislature did nob intend anything in¬ 
convenient or reasonable. I have al- 
reidy indicated my opinion that if an 
agenfr signs the principal’s name it 
would fall within the provisions of the 
enactment and that particular incon¬ 
venience does nob arise. The matter 
stands on a different footing when the 
solicitor or advocate issues the notice of 
demand instead of the party himself. 

There is to begin with the very peculiar 
words used in the enactment “ under his 
hand ” which would seem to exclude 
any notice issued by any person other 
than the creditor under his own hand. 
When an advocate issues a notice of 
demand on behalf of his client, he cer¬ 
tainly acts as the agent of his client, 
l)Ut his authority extends only to the 
making of demand. lie can send a 
notice under his own hand, as his 
- client’s advocate and nothing more. He 
cannot, unloss specially authorized, sign 
his client’s name, nor can a notice under 
his hand be considered as equivalent to 
or an ellicacious substitute for a notice 
under the hand of his client. It is not 
open bo Courts bo speculate on the in¬ 
tention of the legislature except so far 
as that intention is expressed in the 
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words of the enactmeot, but in this case 
it is reaeouable to see what the object 
of the legislature could have been. It 
is suggested that in all probability that 
object was to enable the debtor to be 
quite sure of the authenticity of the 
notice, and to bind the creditor to the 
particulars on which he relies. If so, it 
follows that a notice by a solicitor 
whose authority is always open to ques¬ 
tion cannot satsify the requirements of 
the Act. Apart from this, this provision 
of the Act creates for the creditor a 
privileged position in that it raises a 
conclusive presumption of law in his 
favour that tho debtor is unable to pay 
his debts and shuts out all evidence on 
the debtor’s part to prove the contrary, 
Where a particular right is created by 
legislative enactment in favour of one 
party which is restrictive of the rights 
of another party the words of the Act 
must be strictly construed. The party 
relying upon tho provision of the sta¬ 
tute will also have to show that he has 
strictly conformed to the statutory pro¬ 
visions. 

After giving duo consideration to all 
'the arguments adduced I think that an 
advocate’s notice of demand does not 
satisfy the requirements of the section. 

I As T liave stated above, tho case of 
Wihon v. Wallani (3) is a direct autho¬ 
rity. J have, however, come to this con- 
ciu{-ion with a great deal of hesitation 
as tlio point is not free from doubt and 
as t))ero is a great deal to be said in 
favour of the arquraents adduced on be¬ 
half of the petitioner. 

Tho objection, as I have said l)efore. 
is not a fatal one. It is for tho peti¬ 
tioner to decide wlioLher he will witli- 
draw his petition or whether he will 
proceed witli it, proving by evidence 
that tlio cornjiany is unable to pay its 
debts fS. ](i3,Cl.(iii)]. 

The f-GCond objection is tliat there was 
not a clear interval of fourteen clays be¬ 
tween tho date when tho adverti^^ement 
appeared and the date fixed for hearing 
as required by II. 30 of our rules. The 
order to advertise was passed in ample 
time, and the fault is tho petitioner’s in 
I>aying the cliarges late. If tlie peti¬ 
tioner decides to jiroceed with his peti¬ 
tion a fro'^h date for hearing will be 
fixed by the registrar and the petitioner 
will have to ro*advertiso his application 
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in the papers mentioned in the deputy 
registrar’s order. 

D.D. Order accordingly. 
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Maung Ba and Brown, JJ, 

D. Manackjee —Appellant. 

V. 

i?. M. JV. Cliettyar Firm (1)—Respon¬ 
dents. 

Civil Misc. Appeal. No. 13 of 1926, 
(Mandalay) Decided on 13th July 1926. 

Civil P. C., O. 88, B. 9 — Attachment before 
judgment—Suit dismissed in trial Court but 
decreed in appeal—Suretiea' Uability ceases on 
dismissal of suit in trial Court, 

Liability of surety for removal of at¬ 
tachment before judgment ia a suit ceases oa 
dismissal of the .suit. The surety is not liable 
if the suit is decreed in appeal. The word 
“suit” does not include appellate proceedings 
in such a case: 5 L. B. It. 156, Appr. 

CP 310 C 21 

Milter —for Appellant. 

Sanyal —for Respondents. 

Judgment. —In this case the respon 
dent Chettyar firm filed a suit aginst one 
Ma Ywet and, before the decision of 
that suit, applied under the provisions of 

O. 38, Civil P. C., for attachment of cer¬ 
tain property before judgment. The 
property was attached, and the appellant 
then offered himself as surety for re¬ 
moval of that attachment, and the at¬ 
tachment was removed on his executing 
a security bond. The trial proceeded 
and eventually the suit was dismissed in 
the trial Court. The plaintiff respon¬ 
dent appf'aled and his appeal was suc¬ 
cessful. He then sought to execute 
the decree he obtained in the appellate 
Court against the surety, the present 
appellant. Tho trial Court held that 
ho was entitled so to execute his decree, 
and it is against this finding that the 
present appeal has been filed. 

It was held in almost precisely similar 
cvicumstances in the case of Ma Bi v. S. 
Kalidas (1), that the liability of the 
surety ceased as soon as tho suit was 
dismissed in the first Court, and we find 
ourselves in entire agreement with the 
view taken in that case. 

Under the provisions of R. 9, O. 38, Civil 

P. C., when property has been attached be¬ 
fore judgment that attachment must Jio 

(1) ■ [ihoyj 5 ’L.’ B."R. 166—5 I. C. 985. 
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removed immediately the suit is dis* 
mised. If then, the Court had refused to 
accept the security of the appellant and 
tbe property had remained under atach* 
moot, tbe dismissal of tbe suit would 
have put an end to that attachment. 
Tbe removal of the attachment on the 
furnishing of security by the appellant 
has, therefore, not affected the decree- 
holder adversely in any way wbatsover. 

He is in exactly tbe same position as 
though the security bad never been 
given. 

In these circumstances it seems to us 
only reasonable to hold that tbe inten¬ 
tion of the appellant in executing tbe 
bond was not to make himself liable 
after the dismissal of tbe original suit, 
which, by itself, would have put an end 
to the temporary attachment. 

In the recitals of the bond reference is 
made to the defendant having to pro¬ 
duce the property attached before judg¬ 
ment whenever called upon by tbe Court 
while the said suit is pending and until 
execution or satisfaction of any decree 
that may be passed against ‘her, and 
similar words occur in the operative 
part of tbe bond. 

It is argued that the appellate pro¬ 
ceedings were merely a continuation of 
the original suit, and that, therefore, the 
said suit included the appellate 
proceedings. It is true that for certain 
purposes appellate proceedings have 
been held to be a continuation of the 
trial Court proceedings ; but that is 
not a- universal rule, the word “ suit ” 
nob being defined anywhere in the Civil 
Procedure Code. 

Having regard to the circumstances 
under which the bond in bliis case was 
executed, wo do not think that we can 
read tbo word “ suit " in this sense. 
No authority has been shown to us 
which really suggests that the view 
taken in Ma JBi's case (1) was wrong, 
and we accept that view as correct. 

We accordingly set aside the orders 
passed by the District Court, and direct 
that execution in this case cannot be 
taken out against tbo appellant. 

The respondent will pay the appellant 
his costs in this Court. Advocate's fee: 
two gold mohurs. 

Order set aside. 
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Heald and Mya Bu, JJ. 

Ko Ba Chit and others —Appellants. 

V. 

Ko Than Daing and another —Respon¬ 
dents. 

F. A. .No. 114 of of 1927, Decided 
on 29th June 1927. 

(a) Civil P, C., S. 152 —Decree for specific 
performance—No date for performance fixed— 
Court passing decree can fix such date subsequ¬ 
ently and has also discretion to extend lime. 

Where in a decree for specific performance of a 
contract no date for performance has been fixed, 
such a date may be fixed by the Court which 
made the decree after the decree has been passed 
and whether the date is fixed in the decree or in 
a subsequent order, the Court which made the 
decree has a discretion to extend the time. 

[P 312 C 2] 

ft) Civil P. C., S. 47— Decree for specific 
performance—Order refiisiyig or granting exten- 
lion of time for performance is not appealable. 

.4n order granting or refusing an extension of 
time for performance in tbe case of a decree for 
specific performance is not the determination of 
a question under S. 47. and as such is not 
appealable. [P 312 C 2j 

(c) Civil P. C.. S. 115— Decree for specific 
performance—Order extending time for per¬ 
formance. 

An order extending time for performance 
fixed in a decree for specific performance is not 
revisable unless discretion is wrongly exercised. 

[P 313 C 1] 

G. K. Tambe —for Appellants. 

Thein Jdaiing —for Respondents. 

Heald, J.—Respondents sued appel¬ 
lants for specific performance of a con¬ 
tract to sell certain lands to them for 
Rs, 14,.180, of which Rs. 700 had already 
been paid as earnest-money. The Court 
granted them a decree directing that 
on respondents paying to tbe appellants 
the balance of the purchase-money, viz. 
Rs. 13,G80, the appellants should convey 
and transfer the lands in suit to the 
respondents. 

The third appellant then applied to 
the Court to fix a time within which 
])ayment should be made and tho Court 
after hearing both sides said that 
by an accidental omi^^siou tbe period within 
which tho purchase price to be paid had 

been omitted from the judgment and decree and 
that under tho provisions of S. 152 of the Code 
and by consent of tho parties tho date ia now 
fixed on the 3rd January 1927. 

The decree was amended accordingly. 
On the 3rd January, respondent 1 
asked for an extension of the time up to 
the end of January, and, after hearing 
both sides, tbe Court extended the time 
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■up to the 24th January, On the 24bh 
January respondent 1 asked for a 
further extension of time up to the 31sb 
January. Appellants did not oppose the 
extension, but left the matter to the 
Court and the Court granted an exten* 
sion up to the Slat Janiiary, but said 
that no further time would ba granted 
thereafter. The money was not paid 
by the Slst and the Court granted a 
further extension up to 1st March. On 
the 14bh February respondents paid the 
full amount into Court and the Court 
called on appellants to register the con¬ 
veyance by the 9th March. On the Ist 
March the appellants filed the present 
appeal on the grounds that the Court 
was wrong in granting any extension, 
and should have held that the contract 
was rescinded when respondents failed 
to pay on the date fixed. It is clear 
that the only extension of which appel¬ 
lants could complain was the last, since 
the extension up to the 31st January 
was granted by consent. 

Tho first question which arises is 
whether or not the learned Judge's order 
of the 4fch February, whereby the last 
extension of time was granted, is appeal- 
nhle. The powers of the Court, which, 
at the instance of the purchaser, passes 
a decree for specific performance of a 
contract for sale, to fix a time within 
which the contract should be performed, 
and in its discretion to extend that time, 
wore considered in the case of Abdul 
Shahav v. Abdul Hahimun (1) and it was 
bold that decrees for specific perform¬ 
ance are anomalous and are in tlie nature 
of preliminary decrees ; that in the case 
of such decrees tho Court which made 
them retains control of the suit after 
the passing of tho decree and that the 
Court has power to fix a date for the 
]'>orformance of tho contract and in its 
discretion to extend that time. In a 
more recant case in the same High 
Court, namely the case of Thiruhondn. 
KUfirayan v. Ttanna^wami Aiyar (2) 
it was sngsosted that the power to 
oxtnnd the time for payment in the case 
of decrees for specific performance is an 
inhoront iiowor of tho Court, and in a 
still more recent case, Bamhhatlu v. 
Anniahhhatlu (^). w\\\Gh does not seem 
to have h"on officially reported, the deoi- 

<ll A. T. R. Mid. 9R4=40 Mad. 148. 

(‘2) A. r. R. 1020 Mad. 810“ 19 Mid. G9l. 

<j) A. I. U. 1920 Mad. 111. 


sion in Abdul ShuJeCT v. Abdul Rahitnctn 
(1) was followed. I* would, therefore, 
hold that if no date has been fixed in 
the decree for performance of the con¬ 
tract such a date may be fixed by the 
Court which made tho decree after the 
decree has bean passed and that whe¬ 
ther the date is fixed in the decree or in 
a subsequent order, the Court which 
made tho decree has a discretion to 
extend the time. 

The question then arises whether an 
order granting an extension of time in 
such a case is appealable. In the ease 
last cited an objection to the trial 
Court’s order refusing an extension of 
time was taken by way of revision, 
which suggests that the order was nob 
regarded as being appealable. An order 
refusing an extension of time for the 
payment of mortgage-money is specially 
made appealable as an order by 0- 43, 
B. 1 (o), and that fact seems to show 
that the legislature regarded such an 
order as not being appealable as a decree 
as being the determination of a question 
within S'. 47 of the Code. An order 
allowing an extension of time for the pay¬ 
ment of mortgage-money is not specially 
made appealable as an order and, there¬ 
fore, is not appealable at all unless it is 
appealable as being the determination 
of a question under S. 47 of the Code. 
But if an order refusing an extension is 
not such a determination, it would be 
difficult to hold that an order granting an 
extension is such a determination, and 
I have no doubt that an order granting 
an extension of time in the case of mort¬ 
gage money is not appealable. But if 
neither an order refusing an extension 
of time, cor an order granting an exten¬ 
sion of time for the payment of mort¬ 
gage money, can be regaidod as being the 
determination of a question under S. 47 
of the Code, it would clearly bo difficult 
to hold that an order granting or refusing 
an extension in the case of a decree for 
specific performance such as that in the 
present case is the determination of a 
question under S. 47, and if it is not 
such a dobormination it is certainly not 
appealable. I would, therefore, hold 
that the order against which appellants 
desire to appeal is not appealable. 

I may, however, add that if the order 
in this case were appealable, or if the 
present application had been an applica¬ 
tion for revision, I should still refuse to 
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interfere. The lower Court undoubtedly 
had a discretion to esteud the time for 
payment and an appellate Court is 
always reluctant to interfere with the 
exercise of discretion by a lower Court 
unless it is clearly shown that the 
discretion has been improperly exercised, 
[n this case 1 see no reason to believe 
that the lower Court exercised its discre* 
tion improperly. 

1 would accordingly dismiss the appeal 
with costs. 

0 ,B. Appeal dismissed. 
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Maung Ba. J. 

Ma On Khin —Appellant. 

V. 

N. K, M. Firm —Respondent. 

Civ. Miso. Appl. No, 51 of 1927, De¬ 
cided on 8th June 1927, 

^ CrimlnaX P. C., S. 'Order of lower 

appellate Court, directing complaint under 
S. 47G on appeal from trial Court's refusal to 
make a complaint, is not appealable—It may 
be revised ^Criminal P. C., S. 439. 

Where ft Court refuses to make a comphalnt 
under S. 47G, but on appeal the appellate Court 
direots a complaint, the order of the appellate 
Court is not appealable to High Court, but the 
High Court, in cases, where justice deinauds, 
•can exercise its revislonal powers bv altering the 
appeal into revision, but that power will not be 
exercised except on exceptional grounds ; A.I.R, 
1926 Patna 25, Dlss. from ; A. I. li. 1924 Dorn, 
347 and A. I. R. 1925 Lah. 322, Foil. 

[P 314 C 1) 

Tung Aung —for Appellanfe. 

P. B. Sen —for Respondent. 
Judgment. —This is an appeal under 
*3. 476B, Criminal P. G., to direct the 
withdrawal of the complaint made by 
the learned Disfciict Judge of Pyinmana 
in relation to Civil Regular Suit No. 77 
of the Sub-divisional Gotirb of Pyintnana. 

In that suit N. K. M. firm sought to 
recover the balance of principal and 
interest duo on a promissory-note exe¬ 
cuted by Ma On Khin and her husband. 
Ma On Khin contested the suit and 
pleaded payment of a certain sum of 
money. In support of her defence she 
produced a document, Ex. 1, showing 
entries of different payments made on 
different occasions. The last entry relates 
to an alleged payment of Rs. 550 oa the 
17th November 1924. But the Chettyar 
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contended that the amount paid on that 
occasion was Rs. 50 only and that the 
entry had been altered. The document 
bears clear evidence of alteration. 

The plaintiff’s clerk Supaya Chettyar 
deposed that the entry was made by 
him, that he wrote Rs. 50 in words and 
that the entry bad been erased, He also 
deposed that the date entered by him was 
17th and that it now appeared as 2nd. 

The Sub’divisional Judge, who tried 
the suit, held that the last payment was 
only Rs. 50 and nob Rs. 550. The 
Chettyar in consequence applied to the 
Sub-divisional Judge to make a com* 
plaint under S. 476, Criminal P. C. The 
learned Judge declined to do so, although 
be was of opinion that the entry appeared 
to have been forged or fabricated. The 
reason given for his refusal to make such 
a complaint was that the Chettyar ap¬ 
peared to be dishonest in that he retained 
a promissory-note which had already 
been discharged. I quite agree with the 
learned District Judge that the reason 
given by the Sub-divisional Judge was 
not sufficient. 

A legal objection has been ‘raised that 
the present appeal does not lie. On 
examining the language of S. 476B, I 
am of opinion that the objection is well 
founded. That section provides for an 
appeal from an order passed under S. 476 
or S. 47G.\. S. 476 refers to the original 
Court and S. 476A to a superior Court to 
which an appeal lies from the above- 
mentioned Court. S. 476B does not 
provide for an appeal from an order 
passed by the superior Court on appeal. 

In the present case the complaint 
was made by the learned District Judge 
on an appeal preferred to him under 
S. 47GB. If he had made a complaint 
on his own motion, his order would come 
under S. 476A, and from such an order 
an appeal would lie to this Court under 
S. 476B. This view has also boon held 
by the Bombay and Lahore High Courts 
in Somabliai Vallavbhai v. Adiihkai 
Parsholtam (1) and Ttiuhammed Idris v. 
Emperor (2), respectively. 

The Bombay case was heard by a 
Bench of two Judges. In that case the 
Subordinate Judge 'of Umreth made a 
complaint under S 476, Criminal P. C.. 
but on appeal the complaint was with- 
drawn by the Se ssio ns J udge of Ahmeda- 

{!) A. I. R. 1924 B ocn* 347—48 Bom. 401 

(2) A. I. R. 1925 Lah. 322=0 Lah. 50. 
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bad. There was a second appeal fco the 
High Court and their Lordships, Sir 
Korman Macleod and Mr. Justice Shaw 
held that 

an order paesed by' a lower appellate Court, 
xinder S. 47GB, Criminal P. C., is not appealable 
to the High Court. 

The Lahore case was also decided by a 
Bench of two Judges where the facts 
were almost parallel to those in the 
present case. The Subordinate Judge of 
Delhi declined to make a complaint. On 
appeal the District Judge, as in the pre¬ 
sent case, made a complaint. The matter 
went before the High Court and their 
Lordships, Mr. Justice Martineau and 
Mr. Justice Zafar Ali, held that 

no apneal lies under S. 47GB, Criminal P. C., to 
the High Court from an appellate order cf the 
District Judge making a complaint under S. 476, 
which the Subordinate Judge might himself 
have made but refused to make. 

It is true that a single Judge of the 
Patna High Court in Faujdar Rai v. 
Emperor (3), held a contrary view. The 

learned Judge, Sir B, K. Muilick, held 

that 

S. 47GB, Criminal P. C.. contemplates that if 
fill appellrtto Court sets aside tbo order of the 
original Courts the party prejudicially afieoted 
by tbo order of the appeilato Court has a right 
of «tppoal to the Court to which appeals froDi 
buch appellate Court ordiuarily lie. 

With due deference to tbo learned 
Judge, I disagree with him. S. 476B does 
not seem to provide for a second appeal. 
Of course a High Court, in cases where 
justice demands can exercise its revi* 
sional powers ; but that power will not 
be exercised except on exceptional 
grounds. 

In blio present case the record of Civil 
Regular No. 77 of 192G, is not quite 
complete. No attempt has been made 
to linJ out when the alteration took 
place. The document was produced by 
Ma*On Khin's pleader on the9th August. 
Several adjournments intervened before 
tiio trial commenced and when Ma On 
Khin was oxaminod, she simply said 
that she could not-say wlio made the 
erasures. It is essential that it should 
ho oitahlishod that erasures existed at 
tlie time when the document was pro¬ 
duced. Unless that point is made certain, 
it is nob possible to say what may have 
hai>pencd after its production. Such 
matters should be loft to the criminal 
Court whicli may have to try the case. 
As matters stand T do not think that any 
(SJ A. 1. R. VJiO Patua 25. 
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good case is made out for interference^ 
in revision although, if necessary, I can 
convert the present appeal into an 
application for revision. 

For the above reason the appeal ie.* 
dismissed. 

Appeal dismissed^ 
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Maung Ba, J. 

Ma Man Shein and another —Appel¬ 
lants. 

V. 

U Yaing and another —Respondents. 

Special Second Appeal No. 622 of 1926,. 
Decided on 26bh July 1927. 

^ Evidence Act. S. 92— Sale by registered deed' 
'-'Subsequent contract to repurchase, oral or un¬ 
registered, cayi be proved only if it ia indepen¬ 
dent of the sale transaction. 

In the case of an outright sale, by registered 
deed, an iudependeut contract to re-sell either 
oral or by unregistered dood cau bo proved; 
but, where the contract is not an independent. 
transactioo, but forms part and parcel of the 
original transaction and together constitutes a 
mortgage, such contract cannot be proved: 
A. I. n. 192G Bow. 497. liel. on ; 5 B. L. T. 99 
and A. 1. li. 1923 Eang..52, Expl. [P 315, C 21 

On Pe —for Appellants. 

J. R. Chawdknry —for Respondents. 

Judgment. —The appellants brought 
a suit for the recovery of a piece of land 
valued at Rs. 2,000 on payment of 
Rs. 400, alleging an oral agreement to¬ 
re-sell. They admit having executed 
the registered deed, Hx. 1, dated tho 
19th of April 1915. The document on 
the face of it, is an outright sale with¬ 
out reserving any right. The plaintiflfs- 
appellants, however, wished to allege 
that tliaro was au oral agreement on. 
the part of tbo vendees to re-sell tbo 
property to them at any time. Tho 
learned Additional District Judge held 
that oral evidence of such agreement 
was inadmissible. Ha cited a number of 
rulings. However, he apparently did 
not fully understand the difference bet¬ 
ween a case where the agreement to 
ro*sell was a distinct transaction, inde¬ 
pendent of the outright sale, and a case- 
where the agreement to re-sell formed 
part and parcel of the original transac¬ 
tion constituting the whole a mortgage 
by conditional sale. 
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Ife is now urged that, taking the docu¬ 
ment by itself the transaction was a sale 
pure and simple, and that the alleged 
agreement to re-soll formed a distinct 
transaction. But, unfortunately, the 
plaint and the evidence of the second 
plaintiff-appellant do not bear out this 
contention. Both in the original plaint 
and in the amended one, the following 
description of the transaction has been 
given. That description reads as fol- 
lov7S: 

2. That although the dooument was written in 
the form-of a deed of sale it was intended by the 
parties prior to the execution of the document 
and there was an express agreement, constitut¬ 
ing a condition precedent to execution of the 
deed that the land would be returned by the 
said Ma Nan Kai to tbe plaintifi on payment of 
a sum of Rs. 400 to herself or her heirs and 
legal representatives. 

Here in my view what was intended 
to convey by this description was that 
tbe transaction was a sale only in form 
but not in reality and that the transac¬ 
tion intended was a mortgage by con¬ 
ditional sale. This construction is sup¬ 
ported by the evidence of the second 
plaintiff-appellant, Maung Po Leik. Tbe 
first plaintiff-appellant, Ma Nan Shein, 
is the mother, who is old and has not 
given evidence. 

In the very first sentence of his deposi¬ 
tion he said ; 

I mortgaged the suit land to Ma Nan Kai 
for Rs, 400 about ten years ago« 

In tlie next sentence he said ; 

Tbe mortgaged bond was executed in 
Basseiu. 

He admitted that at that timo the 
property was worth about Rs. 1,000. His 
own witness Maung Nyo (P. W. 1) states 
that he wont to Po Leik to get bulTalo 
hire ; that Po Leik then told him to 
wait till he could mortgage the land ; 
that Po Leik and himself walked round 
the land and inspected it ; and that he 
purposed that Po Leik shoiild sell it to 
him for Rs. 1,000, when Po Leik replied 
that he wanted to mortgage the land and 
not to sell it. It is needless to consider 
the rest of the evidence. It is clear 
from the plaint as well as from the evi¬ 
dence of this interested party that the 
intention was to create a mortgage by 
conditional sale. That being so, the al¬ 
leged agreement to re-sell, being part 
and parcel of the transaction, cannot 
be proved. 

At first sight the rulings may appear 
conflicting, but they can ba reconciled. 


In the case of an outright sale, by regis¬ 
tered deed, au independent contract to 
re-sell either oral or by unregistered 
dead can be proved, but, where the con¬ 
tract is not an independent transaction, 
but forms part and parcel of the origi¬ 
nal transaction and together constitutes 
a mortgage, such contract cannot be 
proved. 

The ruling in the case of Ma Hnin U 
V. Osman Gani (l), of the late Chief 
Court of Lower Burma, is quite correct. 
There rt was held : 

A dooumsQb purporting to be one of sale, 
though it is accompanied by a contract reserv¬ 
ing to the vendor a right of re-purchase, is not 
on that account to be construed as if it were 
a mortgage. The test to apply is whether the 
relation of debtor and creditor subsists between 
the parties. If the relation does not exist then 
the transaction does not fall within the general 
definition of a mortgage in S. 58 (a), Transfer 
of Property Act, and therefore cannot bo 
regarded as a mortgage by conditional sale with¬ 
in S. 59, (c). 

This ruling is nob in conllicb wifch the 
ruling in C. Chainrj Kywan v. Ma Do 
(2). There certain land was convoyed 
by a registered deed of sale and on the 
same day the purchaser executed an 
agreement to let the sellers re-purohase 
the land at the samo price within three 
years. This agreement was not regis¬ 
tered. Mr. Justice Maung Kin held that, 
on the facts, tlio intention of the parties 
was that the transaction should be a 
usufructuary mortgage, and that the 
agreement should, therefore, have been 
registered. The two ruHngs would be 
understood if the distinction already 
pointed out by me in the earlier part of 
this judgment is borne in mind. 

If the facts prove that the two tran¬ 
sactions are not distinct and independent 
of each other, hut constitute a mort¬ 
gage, the agreement to re-sell cannot be 
proved for wans of registration ; hut if 
tlie two fer.ansactions are distinct and 
independent of each othe»and the tran¬ 
saction evidenced by a registered deed is 
one of an outright sale, then, the agree¬ 
ment to re-sell can bo jiroved. This 
distinction has been recognized by a Full 
Bench of the Homhay High Court in 
Harhisotidas Bkntncandas v. Rai 
Dhanu (3). There the following ques¬ 
tions were referred to the Full Bench • 

"{ X) C xylij“5 Bu?. b.’T. 00=15 IT C.liT. 

(2) A. I. R. 1028 Ring. 52=11 L. B, R. 45C 

(8} A. I. R. 192G Bom. 497=50 Bom. 5UG 
(P. B.). 
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Whother, when a registered deed of sale (A) 
of immovable property worth Rs. 100 or over is 
passed, aod as a part of the same traosactioa, 
and not as an independent transaction, the 
vendee executes an unregistered agreement (B) 
to^ re*convey the property on payment of a cer¬ 
tain sum of money, the dooument (B) is in¬ 
admissible in evidence for want of registration 
tinder S. 17 (1) (b) and S. 49, Indian Registra¬ 
tion Act, either 

(a) where the transaction constitutes a mort¬ 

gage ; or 

(b) where it is a bona fide sale with a con¬ 

tract for re-purchase. 

Seld by tho Full Benob, angweriog 
^juestion (a) that where the transaction 
constituted a mortgage, the agreement 
to re-convey was inadmissible in evi* 
dence for want of registration. Held by 
A majority of tbe learned Judges answer* 
ing question (b) that, where the transac¬ 
tion was a bona fide sale, the agreement 
for re-purchase did not require registra¬ 
tion. 

In tlie present case, from the plaint as 
well as from the evidence of the second 
plaintiff-appellant, it would appear that 
tbe two transactions were not indepen¬ 
dent of each other but together con¬ 
stituted a mortgage. 

In these circumstances, the suit has 
been rightly dismissed and this appeal 
is also dismissed with costs. 

(}.B. Appeal dismissed. 
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‘-Brown, J. 

Maung Po Aung —Appellant. 

V. 

Ma Thet Pon —Respondent. 

S- A. No. 412 of 1926, Decided on 4th 
Juno 1927. 

{n) Civil P, — S. Ii5 Is merly 

ceduraK 

Section 147 does not profess to define in any 
way the liability of a surety, It morely descri¬ 
bes .a procedure Wheu the surety is liable for 
ouforciijg bis liability. [P 310 C 2] 

(6) Deed — Conslructton — Dond. 

In interpreting the terms of the bond the 
provisions of law, under which it was oxocutod. 
must bo considered. [P 310 C 2j 

Judgment.— (After dealing with a 
point of uttaclunont before judgment and 
deciding it following A. I. li. 1927 Rang. 
.910^6 Rang. 492, the judgment pro¬ 
ceeded.) It has boon urged on behalf of 
ilio a])pollanb that the law on the ques¬ 
tion has boon altered by tlio latest 
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amendment to S. 145 of the Code. It 
has been urged that the section, as now 
drafted,^ is very wide in its terms and 
is sufficient to cover a case of this kind. 
I am unable, however, to see how S. 145 
can affect the present question. S. 145 
does not profess to define in any way the 
liability of a surety. It merely describes 
a procedure when the surety is liable, 
for enforcing his liability. 

Tbe question in the present case is not 
how the surety’s liability is to be en¬ 
forced, but'whether he is liable at all. 
It is urged that in the present case, if 
the security bond bad not been given 
when the suit was dismissed in the trial 
Court, although tbe attachment must 
necessarily have been removed, the plain¬ 
tiff might have taken early steps to have 
it renewed by the appellate Court. This 
seems to me to be a very problematical 
eventuality. Tbe view we took in 
Manackjee's case (1) was that in any event 
attachment must have ceased when tbe 
trial Court passed its decree, and that 
tbe plaintiff was, therefore, in no way in 
a worse position than he would have 
been if the attachment had not been 
removed. That view still seems to me 
to be correct. In the present case in the 
bond Ma Thet Pon says that at any 
time the Court may require she will 
deposit the value of tbe logs in Court. 
These terms are very general and might, 
iMntorpreted striccly, be held to impose 
a liability on her to deposit the money 
in Court in any case decided by that 
Court when required whether that case 
bad anything to do with the present one 
or not. It is quite clear that that could 
not be the intention of Ma Thet Pon. 
In interpreting the terms of tbe bond 
tho provisions of law, under which it was 
executed, must be considered. I do not 
think it can be presumed that MaTbet Poo 
intended to bind herself to do anything 
more than to secure tho plaintiff from 
loss against the removal of attachment. 
As the attachment had to be removed in 
any case after the dismissal of the suit, 
I do not consider ho has suffered any 
loss from the previous removal. I see no 
reason to differ from the opinion ex¬ 
pressed by me in Manarkjee's case (l). 

(His Lordship then dismissed the ap¬ 
peal with costs,) 

D.D. Appeal dismissed. 


(1) A. 1. R. Rang. 810=5 Rang. 492. 



1927 Jagannath v. R. M. K. M. S. Chinna Chettiar (Mya Bd, J.) Rangoon 317 


A. I. R. 1927 Rangoon 317 

Heald and Mya Bg, JJ. 

H. Jagannath Padayachi —Appellant. 

- V. 

B. if. £. if. S. Chinna Chettiar —Res¬ 
pondent. 

Oiv. Misc. Appl. No. 56 o( 1927, 
Decided on 9th June 1927, from the decree 
of the District Judge, Haothavraddy, in 
Civil Regular No. 11 of 1926. 

Civil P. C., S. 47— Order under, that costs 
paid into Court should not be paid out without 
successful party's furnishing security is not 
appealable. 

Au order under S. 47, that the costs paid into 
Court should uot be paid out to the successful 
party without his furnishing security, is one 
which merely determines an incidental question 
as to whether eseculion is to be carried out in a 
certain way and does uot amount to one which 
conclusively determines the rights of the par¬ 
ties with regard to any matters in controversy 
in the proceeding and is not appealable : 41 

Cal. 150 ; A. I R. 1921 Bom. 208 ; 25 C. W. N. 
555 ; A. I. R. 1924 All. 808 and 34 AU. 530, 
ReL on. [P 317 C 2J 

Sastri —for Appellant. 

Doctor —for Respondent. 

Mya Bu, J. —In Civil Regular No. 2 
of 1926 of the District Court of Ilantha- 
waddy the respondent sued the appel¬ 
lant for recovery of a certain sum of 
money being the value of rental paddy 
alleged to be due to him by the appellant. 

On the 'Ibh October 1926, the suit 
•was dismissed and the respondent was 
ordered to pay the appellant a cer¬ 
tain sum of money as costs of the suit. 
The respondent obeyed the order and 
deposited the amount in Court. It 
appears from the explanation of the 
learned counsel for the respondent that 
on or after the making of the deposit the 
respondent applied to the Court that in 
view of other suits which he instituted 
in respect of the subject'matter of the 
unsuccessful suits, the appellant might 
not be permitted to withdraw the amount 
in deposit without furnishing security. 
The District Court made an order on 
the 10th December 1926 granting the 
respondent’s prayer. The appellant has 
now applied objecting to this order. 

The first and foremost question for 
determination is whether an appeal lies 
from an order such as this. The learned 
counsel for the appellant relies on the 
provisions of S. 47, Civil P. C., and con¬ 
tends that the order under appeal relates 


to the execution of the decree in the 
suit between the appellant and the res' 
pondent and is a decree within the mean¬ 
ing of S. 2 (2). It should be noted that 
there was, in fact, no application for 
execution. The money was paid into 
Court under the Court’s order of the 
27th July 1926, so that no application 
for execution was necessary. In any 
case, the learned counsel’s contention' 
appears to us to be quite untenable. 

In Sarasvati Barmonia v. Golap Das^ 
Braman (1) it was pointed out that 
every order passed in relation to execu¬ 
tion need not necessarily be deemed to 
come within the scope of the definition 
in S. 2 (2), Civil P. C., and held that 

an order for security to stay execution is uot an 
order determining any rights of the parties, and’ 
is neither an order under S. 47 nor is it a 
“ decree. ” 

In 1921 a Bench of the Bombay Iligh 
Court held that an order for stay of 
execution could not in any way be con¬ 
sidered as in the nature of a decree and 
should not, therefore, be deemed to bo 
included within the term “ decree ” and 
ruled that an order for stay of execution 
of a decree was nob an appealable order : 
Janardan Trinmbak v. Martand Trinni- 
bak (2). 

The decision in Rafcndra Kishore v. 
Mathnramohan (3) is also to the same 
effect. 

In Husain Bhai v. Beltie Shah Gilani 
(4) a Bench of the Allahabad High Court 
following the principles laid down in an 
earlier case of the same Court {Mukhtar 
Ahmad v. Mtiqarrab Husain (5), held that 

DO appeal will lie from an order staying exe¬ 
cution of a decree for a dehuite period therein 
specified. 

In our opinion an order such as the 
one under appeal merely determines an 
incidental question as to whether exe¬ 
cution is to be carried out in a certain 
way and does not amount to one which 
conclusively determines the rights of the 
parties with regard to any matters in 
controversy in the proceedings. We. 
therefore, hold that the order sought to 
be reversed is not appealable. 

The appellant’s advocate urges that 
the case may be regarded as a revision 

(IJ [1914] 41 Cal. lCt=20T. 0.72=17 C. W 
N. 1240. 

(2) A. 1. R. 1921 Bom. 208=45 Bom. 241. 

{31 [19191 25 C. W. N. 055. 

(4) A. 1. R. 1924 AIL 808=46 All. 733 

(5) [1912] 34 All. 530-15 1. 0. 50=10 A. L. 
J. 6G. 
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And the order in question set aside by 
us in exercise of our revisional powers. 

The respondent’s advocate explained 
to us how the District Judge came to 
make the order, and we think that the 
explanation is correct. It appears to us 
that the order is not at ail improper, 
unjust or inequitable in substance. In 
these circumstances we do not feel 
called upon to exercise our discretion to 
interfere with it in revision. 

In the result we dismiss the appeal 
with costs. Advocate’s fee two gold 
mohurs. 

K.D. Appeal dismissed. 
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Maung Ba. J. 

MaicH(/ Sa7i Dua and others —Appel¬ 
lants. 

« 

V. 

xi/a Lok and aiiothct —Respondents. 

Special S. A. No. 43 j of 1926, Decided 
on loth June 1927. 

Burmese Law (Daddhist) — Z^ayhi and let- 
telpwa 2 >roperiy. 

The husbrtnd brought a piece of lund as the 
payiu to the marriage. The property was 
aituate at the place whore the couple resided. 
Alter the death of his fir.st wife, he married a 
second wife smd coiitiQUod to live at tho same 
place f<ir a long time. Then bo changed bis 
place of rc^’idcnce. Ho retained tho land for 
several voars and then sold it and immediately 
purchased another land iu a nearer village for 
couvcuicnce of enjoyment. 

Ifeld: that tho land did not become lettet- 
pwa but retained its character as payin ; A. I. R. 
i.'21 L. B. 40. Appr. [P 018. C 

Shunmufjam —for Appellants. 

Sutherland —for Respondents. 

Judgment.—This appeal arises out 
of a suit whoro the plaintifis-appel- 
lant-s claimed a partition of a [lieco of 
paddy land and possession of a throe- 
fourths share as their share of inheri¬ 
tance iu tlio ostate of the late U Pon, a 
Tabling Buddhist, who died about 11 
years before the institution of the suit. 
The plaintilTs are tbo children and grand¬ 
children of L> Pon by bis first wife Ma 
Kaing. Defendant 1 is his second wife 
and .lofendaiit 2 is her son by him. 

L' Pon acquired a piece of paddy land 
during tho marriage and brought it to 
tlie second marriage. Some time aftei- 
v/arJ> he sold that paddy laud and 


bought the suit land with the sale pro¬ 
ceeds on the same day. The point in 
dispute is whether the suit land should 
be considered as U Pen’s payin or the 
lettetpwa of the second marriage. The 
Sub-divisional Judge held that the payin 
property though changed in form retain¬ 
ed its character. He accordingly gave 
the a decree for five-eighths 

share. The learned Sub-divisioual Judge 
came to that conclusion after consider¬ 
ing the case of Maung Shwe Tha v. 
Ma Waing (1) and the view expressed 
by the late TJ May Oung at p. 54 of his 
Treatise on Buddhist Law. When the 
appeal was argued before the learned 
District Judge of Amherst, he held that 
the circumstances raised the presump¬ 
tion that when a payin property chang¬ 
ed its character during marriage it 
became lettetpwa. and that the mere 
fact of one area being sold and another 
purchased on the same day was not 
sufficient to rebut that presumption. 

The circumstances which, in the 
learned Judge’s opinion, raised that pre¬ 
sumption were: (1) the long period'during 
which U Pon and his second wife Ma 
Lok lived together and the fact that the 
land stood in their joint names. In my 
opinion the circumstances appearing in 
tho case go to show that there was no 
intention to change the character of the 
property. The original paddy bolding 
was in Kalabi Kwin and U Pon and his 
first wife lived at Kalabi. He married 
the second wife about a year or two 
after ’the death of bis first wife. He 
continued to live with his second wife 
at Kalabi for several years. He and 
liis family then removed to Muritkale. 
After that removal U Pon had to go to 
Kalabi to work the land. Afterwards he 
found this to bo inconvenient and trouble¬ 
some and so ho decided to dispose of the 
land at Kalabi and acquire another at 
Muritkale. He accordingly sold the 
original land for Rs. 1,200 and on 
the same day purchased the suit land 
for Rs, 1,000. He died a year or two 
after the purchase. The reason of the 
conversion was thus to remove the in¬ 
convenience, and not because he wanted 
to convert tho property into lettetpwa 
of tha second marriage. 

Id the case of Maung Shwe Tha v- Ma 
Waing {l) Ma Waing purchased a piece 

(IJ A. I. R. 1921 L. B. 46=11 L. B. R. ^ 
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•of land with the money which was her 
payin, and,‘as in the present case, the 
ipurchase took place atber she had mar¬ 
ried her husband, and was shown in their 
joint names. The question considered 
in that case was whether the money 
; being converted into land after the par¬ 
ties were married the property lost its 
character of payinand became lettetpwa. 
The learned Judges after considering 
Ss. 257 and 264 of the Kinwun Mingyis’ 
Digest came to the conclusion that the 
change of form did not affect the rule of 
partition so long as the payin could be 
identified. The law laid down by those 
learned Judges appears to be correct, 

1, therefore, set aside the decree of 
the District Court and restore that of 
the Sub-divisional Court with costs 
throughout, 

G.B. Decree set aside. 
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Rutledge, C, J.. and Brown*, J. 

Iloe Moh —Appellant. 

V. 

I. M, Seedat —Respondent. 

F.’A. No. 293 of 192G, ‘Decided on 8th 
June 1027, from the judgment of the 
Original Side in Civil Regular Suit 
No. 400 of 1027. 

Evidence Act. S. 101— Suit on pro-note—De^ 
Jendanl admitting his signature to the note 
but alleging that amount figures were subse¬ 
quently forged by plaintiff—Burden Is on plain¬ 
tiff to prove that consideration mentioned in the 
note passed. 

Plaintiff sued defendant for a certain sum due 
on the promissory note. The dofondant dooied 
taking tho prinoipal sum mentioned in the pro* 
missory note, viz., Rs. 1,300, and doniodisigning 
the promissory note in the form it had assumed 
whou the case was brought. He admitted that 
his signature appeared ou the note, but said that 
when ho signed it, the only entries were tho 
figures Rs. 800, at the top of the paper, and sig¬ 
nature at the bottom. 

The case was decreed In favour of the plain¬ 
tiff not booaufie the trial Court was satisfied that 
tho loan alleged had boon made, but because the 
defendant had not succeeded in proving affirma¬ 
tively that the note as produced was a forgery. 

Held : that all that tho defendant admitted 
was'that his signature appeared on the document 
filed and tho case to be decided was nob whe¬ 
ther tho plaintiff had been proved to have com¬ 
mitted forgery but whether the plaiutifi had 
proved that he lent tho Rs. 1,300, to the defen¬ 
dant as ho alleged and the burden of proving 
this loan rested on the plaintiff. 

CP 320 C 1 : P 320 C 2] 


N. N. Burjorjee —for Appellant. 

N. N. Sen —for Respondent. 

Judgment. —The respondent sued the 
appellant for a sum of Rs. 2,236 which 
he alleged to be due to him by the ap¬ 
pellant on a promissory* note. The 
defendant denied taking the principal 
sum mentioned in the promissory note, 
and denied signing ,tbe promissory note 
in the form it had assumed when the case 
was brought. He admitted that his 
signature appeared on the note, but said 
that when he signed it, the only entries 
were the figures Rs. 300 at the top of 
the paper, and his signature at the bot¬ 
tom. All the other spaces in the form 
ha alleges were left blank. 

The learned trial Judge has given the 
plaintiff a decree, and against this decree 
the appellant has now appealed. The 
judgment appealed against contains a 
very careful discussion of the evidence, 
and had the trial Judge come to a defi¬ 
nite conclusion that tho plaintiff -had 
proved that he had lent tho sum of 
money alleged by him, we should have 
been exceedingly chary of questioning 
tho correctness of his decision. But as 
wo read the judgment no definite conclu¬ 
sion of this nature was arrived at. The 
judgment set forth at the’commence- 
ment that as the charge of fraud has 
been raised by the defendant, the bur¬ 
den of proof in the case rested on him, 
and he was made to begin. In a later 
stage of the judgment the learned Judge 
remarks : 

The defendant bas taken upon himself the 
burden of proving a grave charge of forgery as 
against tho plaintiff, and the question for me is 
whether 1 am satisfied beyond reasonable doubt 
that this charge has been proved. 

And near the end of the judgment the 
following passage occurs : 

In considering the whole matter I have be¬ 
fore, me the pro-note upon the face of it I 
oanuot hold is a forgery. I have tho evicloiu'e 
that the consideration appearing upon the note 
has passed to tho defendant. It is for tho latter 
therefore to satisfy me that the document is a 
forgery and after careful consideration 1 have 
come to the conclusion that 1 am not satisfied 
ou this point. 

Tho case has tberoforo been decreed in 
favour of the plaintiff not because the 
Judge was satisfied that tho loan alleged 
had been made, but because the defen¬ 
dant had not succeeded in proving atlir- 
matively that the note in its present 
form was a forger>\ 

In deciding the case on those grounds 
we are of opinion that the trial Judge 
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took a mistaken ’view of the law. The 
plaint sets forth that by the promissory 
note filed the defendant promised to 
pay to the plaintiff the sum of Rs. 1,300, 
with interest thereon at Rs. 3 per 
cent, per mensem. This allegation as to 
the promise to pay was entirely denied 
in the written statement, and unless be 
could prove the promise the plaintiff 
was clearly bound to fail. Nor can we 
see that the admission of the defendant 
that his signature did appear on the 
document was 'SufficieDt to alter the 
initial burden of proof. R. 1, O. 14, 
Civil P. G.. lays down that 

Issues arise when a material proposition of 
fact or law is affirmed by the one party and de¬ 
nied by the other. 

and Cl. 2 of that rule explains that 
material propositions are those propositions of 
law or fact which a plaintifi must allege iu order 
to show a right to sue or a defendant must allege 
iu order to coustituto his defence. 

All that the defendant admitted in 
this was that his signature appeared on 
the document filed. Now it is quite 
clear that if the plaintiff had merely set 
forth in the plaint t>'at the defendant's 
signature appeared on the document 
without any further allegation of fact 
his plaint must have been rejected as dis¬ 
closing no cause of action. It 'was a 
necessary averment to state that the 
defendant had promised to pay him the 
sum named with interest. The admis¬ 
sion made by the defendant did not 
establish the plaintiff's case, and if there 
had been nothing on the pleadings be¬ 
sides the plaint and the defendant’s 
denial, the suit must have failed. 

It is quite true that the fact that 
the defendant’s signature appears on 
the note is of very great evidentiary 
value, and in many cases of this 
nature it might be sufficient cor- 
roborotion of evidence given by the 
plaintiff himself to establish the plain¬ 
tiff’s case. -hat would depend on the 
circumstances of the particular case. 
But the defendant did not and never 
has admitted the material propositions 
of fact which would give the plaintiff a 
fight to sue, and the burden of proving 
the loan in our opinion rested on the 
plaintiff. The pleading of the defendant 
does incidentally involve a charge of fraud 
against the plaintiff, Bub exactly the 
same implication would be conveyed if 
the defendant bad denied signing the note 
at all. and quite clearly in such a case 
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the burden cf proof would rest on the 
plaintiff. Were the defendant making a 
substantive claim on the ground of fraud 
then it would undoubtedly be incumbent 
on him to prove that fraud. But that 
is nob the case here. The case to bo 
decided in the present case is not whe¬ 
ther the plaintiff has been proved to 
have committed forgery but whether 
the plaintiff has proved that he lent the 
Rs. 1,300 to the defendant as he alleges 
and the burden of proving this loan in 
our opinion clearly rested on the plain 
tiff. To prove the loan he has given 
evidence himself and has called one wit¬ 
ness Maung Po Yan, (The judgment 
then examined the evidence and pro¬ 
ceeded.) Id all the circumstances of the 
case we are not satisfied that the 
plaintiff proved ‘that he had lent the 
sum of Rs. 1,300, to the defendant as be 
alleges. The explanation of his signa¬ 
ture on the promissory‘note given by 
the defendant is shown by the produc¬ 
tion of Ex. 2 not to be an incredible 
one. It was undoubtedly very foolish 
conduct on his part to sign a document 
in such a form and he largely ha’^i him¬ 
self to blame for the position in which 
he now is. But it is a matter of com¬ 
mon knowledge that receipts are fre¬ 
quently given in forms like this in Ran¬ 
goon. And after a review of all the cir¬ 
cumstances of the case we are of opinion 
that the appearance of the defendant’s 
signature on the note is not conclusive 
against him but'that on the contrary 
the probability is that the account given 
by bim of the transaction is the true 
one. We are unable to hold that the 
plaintiff has proved the loan on which 
be sues. 

It has been argued that the defendant 
is barred from pleading bis present de¬ 
fence by the principle of res j'ldicata. 
The case relied on as having prejudged 
this puiiit is the Small Cause Court case 
in which the appellant has sued the .res¬ 
pondent for money alleged to be due for 
work done. Bub quite apart from the 
fact that that case was decided by a 
Court of Small Causes and the present 
case is not one which that Court would 
be competent to try. it is quite clear that 
the transaction relating to the document 
in issue in the present suit was not deci¬ 
ded on in the earlier litigation. It was 
referred to by the present respondent in 
bis written statement, but although 
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claimiDg a set-os' with regard to other 
items, he did not do so with regard to 
this note which he left for adjudication 
in a separate suit. We are clearly of 
the opinion that no question of res judi¬ 
cata arises. The plaintiff’s suit must 
therefore fail. 

We set aside the decree of the trial 
Court and pass a decree dismissing the 
suit of the plaintiff-respondent with costs 
in both Courts. 

G.B. Appeal allowed. 
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Maung Ba and Brown, JJ, 

D. Manackjce —Appellant. 

V. 

E. M. N. Chettyar Firm —Respondent. 

Civ. Misc. Appeal No. 11 of 192G 
(Mandalay), Decided on 13th July 192G. 

Civtl P. C., 0. 21, R. 27— filed to iet 
aiide decree—Suit decreed In trial Court but 
dHmis’te^ in appeal — Suretj/ is liable unless his 
liability is limited by the surety bond. 

Liabiliby of surety for satisfactioa cf a decree 
does not cease oil a suit by judgment-debtor to 
set aside the decree being decreed, and the surctv 
can bo held liable if the suit is dismissed in 
appeal, unless there is a limitation as to his 
liability iu the surety bond : A. I, R. 1927 
Rang . 310, Disl. [P 321 C 2J 

Milter —for Appellant. 

Sanyal —for Respondents. 

Judgment. —In this case the respon¬ 
dent (Jhettyar firm obtained a decree 
against one Ma Ywet and book steps in 
esecution of that decree. Ma Ywet then 
liled a suit for cancellatioji of the decree 
passed ‘against her, and execution against 
her was stayed on .the appellants furni¬ 
shing security. In the bond signed by 
him he undertakes : 

If the said judgment-debtor, Ma Ywet. shill 
duly re'^tore any proportv which iniy bo talieu 
in execution of the decroo in.the said suit, which 
under the decree of this Court she may be bound 
to restore (or if she shall pay into Court the 
Vi«.luo of any property which may be taken in 
execution of the decree in the said suit) and if 
she duly perform, comply with, and sitisfy the 
decree of this Court, then this obligation .shall 
be void, otherwise, it shall remain in full force, 
and I shall f\y into the said Court the said surn 
of Rs. 1,211-12-3 as directed by the .Judge of the 
said Court in and towards s.itiifactiou of the 
decree of this Court. 

On tbo execution of this bond the exe¬ 
cution of the decree was stayed and the 
trial of the suit brought by Ma Ywet for 
cancellation of the decree proceeded. Ma 
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Ywet was successful in the trial Court in 
obtaining a decree for cancellation of the 
earlier decree; but the Cbettyar firm- 
appealed and the appallata Court re¬ 
versed the decree of the trial Court. The 
result of the appellate Court’s decree is 
that the original decree passed against 
Ma Ywet is now in full force and effect 
and the Chettyar firm wish to execute it 
against the surety. The surety, however, 
objects that his liability ceased when tb&' 
original decree was set aside by the trial 
Court, and that he is no longer bound by 
the original decree. 

We are unable to uphold this conten¬ 
tion. The wording of the bond signed by 
him seems to us to be clear. He under¬ 
takes very definitely that .the judgment- 
debtor shall comply with the decree, 
of the trial Court. There is no limita i 
tion as to his liability in any way, and; 
nothing to suggest that he should bej 
liable only if the trial Court were to dis¬ 
miss the suit brought by Ma Ywet. 

The result of the orders passed by the 
appellate Court is that Ma Y wet’s at¬ 
tempt to have the decree set aside has 
failed. 

The circumstances of this case appear 
to us to be very different from those in 
D. Manackjee v. E. M. N. Chettyar Firm 
(1), where we liave held that the appel¬ 
lant’s liability as surety had ceased. In 
that case security was given in -order to 
have a merely temporary attachment 
released, and that temporary attachment 
would in any case have >ceasod at tho 
conclusion of the suit, by dismissal. 

Here security has l) 0 en given for the 
satisfaction of a permanent decree. Tho 
result of tho giving of security was that 
the decree-liolder ceased to take any 
further steps in execution, and it is quite 
impossible to say that he will not have 
been very seriously prejudiced by not 
being allowed to proceed with the exe¬ 
cution in the first instance if tho presont 
appellant is nob now held liable on his 
bond. 

There is, to our mind.s, nothing in tho 
security bond itself to suggest that the 
obligation of tho surety was limited in 
the manner suggested. Nor do we think 
it reasonable to hold that that could 
have been his intention when he 
executed the bond. 

In our opinion tho District Court was 

nght in _ holding__that_ the surety. 

(IJ A. I. R. 1927 Raug 310=5 Raug, 192, 
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D. Manackjea, is still liable oa his bond. 
We, therefore, dismiss this appeal with 
.costs : Advocate’s fee two gold mohurs. 

D.D. Appeal dismissed. 
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Carr, J. 

Shwe Wa, —Appellant. 

V. 

C. I. Me\t% and another — Respon- 
idents. 

Crimioal Appeals Nos. 591 and 595 of 
1927, Decided on 13th June 1927. 

(^) Criminal P. C., S, 517— Right to posseS' 
■Sion in dispute between complainant and third 
person—Opportunity of being heard shjuld be 
.given la other party before ordering restoration. 

In a case in which the question of the right 
to possession is not one betvv.>8n the com* 
plainantaud the accused, but one between the 
coTipl linant and a third person, an order for 
the restoration of the. property to one party 
■should not be made without first giving the 
opposite party an opportunity of being heard. 

fP 323 C 2] 

(6) Criminal P. C., S. 520—Suspension. 

The suspension of the order is not a necessary 
preli-ninary to tho exercise, by the Court of 
appeal, of the powers conferred by the last 
words of S. 520. [P 323 C 1] 

(c) Crltnirtal P.C.t S, 520— Property made over 
to wrong person—Jligh Court, on appeal, can 
restore possession to proper person. 

It is clearly just that when a eubordinate 
Court has made over property to a person who 
IS not eutitlod to its possession, the High Court, 
on appeal, should remedy the error by restoring 
the property to the person properly entitled to 
its possession: 4 L.B. R 14 Dfss, from. [P 323 C 2J 

Tun Aunfj —for Appellant. 

Grc'joru —for Re^pondonta. 

Judgment. —Tlie facts of these two 
eases are very similar and quite straight¬ 
forward. Jn oacli case the respondent 
ontriistod curtain articles of jewellery 
with one Manng Shwe Yin, who com¬ 
mitted criminal breach of trust in res¬ 
pect of thorn and pawned the articles 
now in dispute at the pawnshop of the 
apjiollanl. These articles wore seized 
hy the police and produced before tlio 
(>)iirt on tho trials of Shwe Yin under 
S. lOd. 1. i\ C. Shwe Yin was con- 
vietod in both cases on the 22nd March 
1 and, at fclm time of passing judg* 
inont, the Magistrate directed that tho 
articlos in question sliould bo returned 
to tho complainant in the case, i. e., to 
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the present respondent. As required by 
S. 517 (3), Criminal P. 0., these orders 
were not carried out until one month 
had elapsed. The articles were deli¬ 
vered to the respondents on the 25th 
and 26th April. 

After this, on the 29th April, the ap¬ 
pellant applied for the return of the 
articles to him. His applications were 
rejected on the ground that the articles 
had been returned to the complainants, 
and he now appeals. I am by no means 
sure that under the terms of S. 620 of 
the Code an appeal lies, but the naatter 
is one which can properly be dealt with 
in revision, so I will not discuss this 
question further. 

Probably the Magistrate's last order 
in the case was correct, since he himself 
was functus officio and had no further 
jurisdiction, But his first order seems 
to me clearly wrong. In the first place : 
in such a case as the present, in which 
the question of the right to possession 
is not one between the complainant 
and the accused but one between the 
complainant and a third person, an order 
for the restoration of the property to 
one party should not be made 
without first giving the opposite party 
an opportunity of being beard. The 
present appellant was not a party to the 
criminal proceedings, but was merely a 
witness in them. He could hardly be 
required to keep in such close touch 
with the proceedings as to be aware ai 
once of their conclusion, but, unless be 
does BO, be is, in the absence of notice, 
liable to suffer through bis interests not 
being brought to tho notice of the Court. 

Secondly : the Magistrate’s order 
was wrong on the merits. Tho circum¬ 
stances were such that under S. 178, 
Contract Act, the pledges to the appel* 
lant were valid, if, in accepting them, be 
acted in good faith. It has not been 
suggested in this Court that he did not 
act in good faith, nor does there seem 
to be anything in the trial record to 
suggest absence of good faith. So far as . 
tho record goes, therefore, tho pledges 
wore valid as against the owners of tho 
property and the appellant was entitled 
to retain jiossossion of tho property until 
tho amounts duo on tho pledges were 
repaid. The Magistrate sliould, there¬ 
fore have returned the properties to the 
appellant and not to the complainants. 
This is a well-established principle : sea 
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the cases of S. Aviet v. Emperor and 
D. Manuel (1); i?. M. P. A, Anamale 
Chetty V. Mrs. Basch (2) ; and King 
Emperor v. Nga Po Chit (3). 

The properties have, however, been 
actually returned to the complainants* 
respondents and for them it is argued by 
Mr. Gregory that this Court has now 
no power to deal with the matter and 
has no power to order restitution. For 
the first part of'this contention he relies 
in the words in S. 520 of the Code : 

Any Court of appeal , . , , may direct 

any order under S. 517 .... to be stayed 
pending consideration by ths former Court. 

His argutnenb is that when the order 
has been carried out it clearly cannot 
be suspended and the Court of appeal 
has no jurisdiction at all. i am unable 
bo accept this contention or bo hold that 
the suspension of the order is a neces¬ 
sary preliminary bo the exercise by the 
Court of appeal of the powers con¬ 
ferred by the last words of the section, 
viz., 

and may modify, alter or annul such order 
and make any further orders that may be just. 

For the contention that the Court has 
no power to order restitution Mr. 
Gregory relies on the case of Kyin Ton 
v. Cho E (4), in 'which it was held by 
Hartnoll. J., that the High Court had no 
such power. That decision was re¬ 
viewed by the present Chief Justice of 
this Court in Ma Thein Nu v. Ma Tke 
Hnit (5), in which the learned Judge 
held, following the cases of Kirpal 
Singh v. Labhn (6) and Biswesivar Singh 
V. Bholanath (7), that the High Court 
has power to order restitution. This 
decision was in fact obiter, bub the rea¬ 
soning contained in the judgment and 
in the cases relied upon commends itself 
to me as correct. In ^my opinion the 
decision in Kyin Trons case (4) was 
wrong. The learned Judge seems to 
have overlooked the last words of 
S. 520: 


.... make any further orders 
may be just. 

It is clearly just that when a subordi- 
'nabe Court has made over property to a 
jperson who is not entitled to its posses- 


(1) [iy08] 4 Ti. B, R. 25. 

(•2) A. I. R. 1922 L. B. 17=11 L. B. R. 917. 
(8) A. I. R. 1923 Ring, 227=1 Ring. 199. 

(4) [1908J 4 L. B. R. 14. 

(5) Or. Rev. No. 235 B of 1919. 

(6) (1895] 30 P. R. 1895. 

(7) C19UJ 18 0. W. N. 1147=22 1.0.1006=: 
15 Cr. L. J. 222. 


sioD the High Court should remedy the' 
error by restoring the property to the 
person properly entitled to its posses¬ 
sion. No doubt the dispute between 
the parties cannot be finally settled by 
the criminal Courts, but must, unless 
parties come to a private agreement, be 
decided by a civil Court. But, even so, 
it is unjust to the appellant that be 
should be deprived of the possession to 
which he is entitled and should bo 
placed in such a position that be must 
himself institute the civil proceedings 
or else suffer the loss of his money. 

Section 561A of the Code supports the 
view that this Court has the power to 
order restitution and I have no hesita¬ 
tion in holding that it has such power. 

The case is somewhat complicated 
by the fact, stated by Mr. Gregory, that 
the complainant in one case has already 
returned to the actual owner some dia¬ 
monds which were returned to him 
under the Magistrate’s order. These 
diamonds were, ho says, made over to 
the complainant, who is a jeweller, to 
be set as buttons. Complainant passed 
them on to Shwe Yin to do the work. 
On return of the diamonds* to him by 
the Court he has made them over to the 
actual owner. The owner is not be¬ 
fore the Court and I do not think that 
any order binding on him can or should 
be passed. But it is necessary to place 
the appellant as nearly as possible in the 
position in which be was before he 
was deprived of the property by its 
seizure by the police and the subse¬ 
quent erroneous order of the Magistrate. 
To attain that end I pass the following 
order. 

I direct that each of the respondents 
do return to the appellant, through the 
trying Magistrate, such of the articles 
returned^ to him by that Magistrate as 
are still in his (respondent's) possession. 
I further direct that in respect of sucdi 
articles as are not now in his possession 
each respondent do similarly pay to the 
appellant such sum of money as may be 
due on the pledges of such articles. 

The order of the Magistrate directing 
return of the articles to the complainants- 
respondents is set aside. 


R.D. 


Order set aside. 
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Rutledge, C. J., and Brown, J. 

U Po Thin and others —Appellants. 

V. 

N. N. Burjorjee and others —Rospon" 
dents. 

F. A. No. 163 of 1927, Decided on 4th 
June 1927, from the decree in Civil 
Misc. Case No. 80 of 1927 on the 
original side. 

(а) Specific Relief Act, S. i5-“Election com- 
missioners—^Higk Court has jurisdlciiou lo 
enforce them to do certain act but not unless 
their decision in election matters is-perverse or 
unreasonable — Burma Electoral Rr. 36 and 48. 

The cotuiuissioners appointed to decide elec' 
tioQ pelitious ^Yitb their place of sitting ita 
Raugoott are persons holdiog a public otfice of a 
temporary nature aod therefore the High Court, 
has jurisdiction to enforce 'them to do a certain 
act. if it afiects property, franchise or personal 
right of any person, aod if it is clearly incum¬ 
bent on the commissioners. Under the rules 
the ‘coinmissioners are the sole authority to 
interpret .any question arising on the construc- 
ciou of the rules and these rules do not give'auy 
other authority, the power to question that 
decision. Neither do the rulee nor any general 
provisiou of law give the High Court, either by 
way of revision or appeal, any power to review 
that decision. It is not for the High Court to 
decide whether the commissioners* ruling ’on a 
particular question was right or wrong, unless 
it is so wroug and so perverse as to amount to a 
refusal to ojiercise a jurisdiction, clearly given 
by the rules. [P 324 C 2, P 325 C 1, 2] 

Where therefore the commissioners decided 
that a party substituted in place of a roturued 
Candidate whose election was challenged by an 
unsuccessful candidate cannot show that be 
hiiusulf used corrupt practices. [P 32G C 2] 

iield-, that the High Court could not interfere: 
-f. I. It. rJ24 Cal. 761, Appr. [P 320 C 2] 

(б) Oovernmenl of India Act, S. 110— Manda- 
hiiiHcan be iss7icd to eminent persons holding 
piibl'.c office — Specific llelicj Act, S. 15. 

.\ltbough the lligh Court cannot issue an 
<jrdcr in the nature of a mandamus to the 
fiovernor, there is uothing to prevent it issuing 
tuch an order to persons, though eminent, hold¬ 
ing a public oflice. A.l.LL. 1923 P.C. 138. lief, 
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fdiinshi —for Appellants. 

A. Eggar —for Hespoiuloots. 

Judgment.—This is an appeal from 
a judgment of tho original side of this 
Court rojocting tho appellants’ appli¬ 
cation for an order under S. 45, 
Sped tic Roliof Act, 1877, directing the 
respondents, who are commissioners for 
tho hearing of an election petition filed 
by Mr. Ba Tin, Advocate, against the 
roburn of Mr. Maung Gyoe, Advocate, at 
a hyo-olection on the 23rd November 
lOJfj for the West Rangoon Urban 
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General Constituency to do a certain 
act. 

We are satisfied that the commis¬ 
sioners are persons holding a public ofiQce 
of a temporary nature, and as their place/ 
of sitting is ‘in the city of Rangoon, the! 
specific act which the appellants require 
to be done falls within the local limits 
of this High Court’s ordinary original 
civil jurisdiction. 

Section 45 lays down five requisites or 
conditions precedent to the grant of the 
order applied for. For the present case, 
we are only concerned with the first two 
of those requisites: 

(a) that an application for such order be 
made by some person whose property, franchise 
or personal right would be injured by the for¬ 
bearing or doing (as the case may be) of the 
said specific act, (b) that such doing or forbear¬ 
ing is, under any law for the time being in 
force, clearly incumbent on such person or 
Court in his or its public character or on such 
corporation in its corporate oharaoter. 

From the second of these conditions 
precedent, the appellants must satisfy 
us that it was clearly incumbent on the 
commissioners to do the specific act 
which they ask this Court to order them 
to do. If it is not clearly iocumbent on 
the commissioners by reason of the 
ambiguity or uncertainty of the Burma 
Electoral rules, then we are clearly of 
opinion that appellant's application must 
be dismissed. These rules have been 
framed by the Governor-General in 
Council with the sanction of tho Secre¬ 
tary of State in Council under the powers 
conferred by Ss. 72A and 129A of the 
Government of India Act. 

As mentioned in the judgment appealed 
from, there were only two candidates 
at the election which took place on 
tho 23rd November 1926. On the 3rd 
January 1927, the unsuccessful caudi' 
date, Mr. Ba Tin, presented a petition 
under Br. 32 and 33, praying that the 
election of Mr. Maung Gyee be doclared 
void, and in the same petition, under 
R. 34, claiming a declaration that he 
himself had been duly elected. On the 
5th February Mr. Maung Gyee gave 
notice to the commissioners in pursu¬ 
ance of B. 42 that he intended to give 
evidence to prove that the election of 
Mr. Ba Tin would have been void if be 
had been the returned candidate and a 
petition bad been presented complaining 
of his election, and it has been found by 
the trial Judge that he complied with 
the conditions prescribed by the rules, 
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the most important oE which are the 
partioalars with names, dates and places 
prescribed by R. 33. On the l9bh of 
February Mr. Maung Gyee gave notice 
to the commissioners that he would take 
no part in the proceedings before them. 
The commissioners, regarding this as a 
notice that he did not intend to oppose 
the petition, gave notice of this fact in 
the Burma GaJsette on the 12th March 
last. The present appellants then ap¬ 
plied to be substituted in place of 
Mr. Maung Gyee, and the commissioners 
■on the 28th March passed an order to 
that effect. 

An issue then arose between the 
parties as to whether the appellants had 
merely the right to oppose the petition 
to render Mr. Maung Gyee’s election in- 
valid, or could also give evidence to 
prove that the election of Mr. Ba Tin 
would have been void if he had been 
returned candidate and a petition had 
been presented complaining of his 
election. On the -Ith April the com¬ 
missioners passed an order drawn up by 
Mr. Mosoly and concurred in by the 
president and Mr. Kyaw Htoon, and after 
a consideration of the several relevant 
rules, Rr. 41, 42 and 34, they came to 
the conclusion that the appellants could 
not give evidence to prove that the 
election of Mr. Ba Tin would have been 
void if he had been the returned candi¬ 
date and if a petition had been presented 
complaining of his election. 

W© are satisfied from reading R. 48 
and 30 (2) (a) together that the com¬ 
missioners were the sole authority to 
inborpreb any question arising on the 
Iconstrucbion of the rules and those rules 
ido nob give any otlior authority, the. 
power bo question that decision. Neither 
do the rules nor any general provision of 
jlavv give this Oourt either by way of 
revision or appeal any power to review 
that decision. 

In these circumstances, we are in full 
agreement with the late Chief .Justice of 
Bengal (Sir L. Sanderson) in the case 
of Mani7idra Chandra Nandi v. Provas 
Chandra Mitter (1): 

Tho returning otHcer in my judgment con* 
sidorod the question which was for his deter* 
mination and in considering that question, be 
had to put an interpretation upon the rules to 
which I have referred. He may have put a 
wrong iotarpretation upon them or he may 
bavo put .a right interpretation upon them. In 

,fl) A. I. R. 1924 Cal. 701=51 Cal. 279. ^ 


these procedings it is not for us to say wi ether 
he was right or whether he was wrong. To my 
mind it is clear that he did not usurp a juris¬ 
diction which be did not possess. He did not 
refuse a jurisdiction which was vested in him. 
Nor is it suggested that he was actuated by any 
mala fides or extraneous oircumstances. The 
result is that in my judgment this Court should 
not interfere in these proceedings and under 
those ciroumstaoces. In my opinion, that point 
alone is sufficient for the disposal of the appeal. 

Applying these remarks to the present 
case, it is not for us to decide whether 
the commissioners’ ruling was right or 
wrong. On that question we express no 
opinion. Bub was it so wrong and so 
perverse as to amount to a refusal to 
exercise a jurisdiction clearly given by 
the rules? To decide this question a 
more detailed reference to the rules is 
necessary. Rule 41 on which the appel¬ 
lants base their claim runs as follows : 


If before the conclusion of the trial of an 
election petition the respondent dies or gives 
notice that he does not intend to oppose the 
petition the commissioners shall cause notice 
of such event to be published in the Gazette, 
and thereupon any person who might have been 
a p.ititioner may, within fourteen days of such 
publication, apply to bo substituted for such 
respondent to oppose the petition, and shall bo 
entitled to continue tho proceedings upon such 
terms as the commissioner may think fit. 

There is nothing in this rule nor 
in any of the preceding ones which 
gives the right of bringing cross-charges 
against the petitioner. This right is 
given in the next R, 42, the side title of 
which is “Recrimination when seat 
claimed.” The rule runs : 


42.(1) Whereat an enquiry into an election 
petition any candidate, other thatj the returned 
c.andidate claims the seat for himself, the retur¬ 
ned candidate or any other party may give 
evidence to prove that the election of such 
caudidats would have bean void if he hid been 
tho returned candidate and a petition had been 
presented complaining of his election : 

Provided that the returned candidate or such 
other party as aforesaid shall not be entitled to 

give such evidence unless he has, within four¬ 
teen days from the date of the publication of tho 
election patitiou under Cl. (b) of sub-R. ( 2 ) of 
R. 3(3, given notice of his intention to tho com¬ 
missioners and made the deposit and procured 
the execution of the bond referred to in Rr. 35 and 
30 respectively. 


i^.very notice referred to in tho proviso ( 
sub-R. 1 shall be aocompauiod by the statemec 
anJ list of particulars required by R. 33 in th 
case of an election petition and shall ba sicne 
and Verified in like manner. ® 


This rule lays down certain stringent 
limitations on the right of recrimination. 
The words “ any other party” in the rule 
might at first sight mean any elector 
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Both learned advocates, however, say 
that the reading of this rule with K. 34 
confines it to any other candidates who 
were nominated at the election and who 
have to be joined as respondents in case 
the petitioner petitions under B. 34. 
The further conditions on which recrimi¬ 
nation is permitted are that notice must 
be given to the commissioners within 
fourteen days from the date of the publi* 
cation of the election petition, a deposit 
must be made and a bond executed in 
accordance with Br. 35 and 36, and the 
notice must be accompanied by a state¬ 
ment and list of particulars such as is re¬ 
quired by B. 33 in the case of an election 
petition. No provision is made in B. 42 
giving persons substituted under R. 41 
the right of recrimination without hav¬ 
ing observed the several conditions pros¬ 
cribed in R. 42 and it is obvious that 
persons substituted at a late stage of the 
proceedings could not possibly fulfil 
the conditions prescribed in R. 42. It 
would bo impossible to contemplate that 
the intention was to compel the success¬ 
ful candidate, or, as the case may be, his 
fellow-respondents, to give at an early 
stage very precise particulars with name, 
date and place of the incidents com¬ 
plained of and relieve those substituted 
at a late period from any such obligation 
and so enable them without notice to 
spring upon the petitioner any evidence 
that they might choose. This was appar¬ 
ently the contention put before the com¬ 
missioners on behalf of the appellants. 
The only reasonable way that the appel* 
lanbs’ argument could bo urged on these 
rules is that H. 4L contemplates their 
being allowed to step completely into 
the shoes of the respondent for all pur¬ 
poses and to tako advantage of all that 
he has already done. Tliis argument is 
in keeping with the vague general terms 
of R. 41, but in order to fit in with this 
reading, R. 42 needs to be considerably 
atretched. Wo know that the respon¬ 
dent, Mr. Maung Oyoe. -has demanded 
the return of his deposit. If this has 
been returned, tliero is dearly no provi¬ 
sion for allowing substituted parties to 
make a fresh deposit. The same thing 
applies to the execution of the bond ra- 
forrc'd to in Rr. 35 and 36, and, most im¬ 
portant of all, the atatomont and list of 
particulars accompaniiog the respon¬ 
dent’s notice have bo^n signed and veri¬ 
fied by him and ou his withdiawal aro in 


. N. N. Bubjorjee 1927 

fact withdrawn, and there is no provi3ior> 
for^tbeir being signed and verified afresb 
by the appellants on their being substi¬ 
tuted. 

It has been urged that it would bo- 
ludicrous to allow electors to be substi¬ 
tuted as respondents merely to oppose & 
petition to declare an election void and 
not allow them to show that the peti¬ 
tioner himself had been guilty of corrupt 
practices. There is a good deal of force- 
in this contention, and the answer to it 
may be that the rule-making authority 
did not contemplate a case where the- 
elected member, after having filed parti¬ 
culars- of recrimination, withdraws en¬ 
tirely from the proceedings. But, what¬ 
ever the reason may be, we are not con¬ 
cerned with what the rules ought to be^ 
but only with the rules as they now 
exist, and, while on abroad reading of 
the rules it might not have been impos¬ 
sible for the commissioners to have 
allowed the appellants to recriminato 
and put them on such terms as to signing 
and verifying that several particulars 
given by the respondent and making the 
necessary deposit and executing the 
necessary bonds contemplated by R. 49, 
we cannot hold, as the rules now stand; 
that the construction put upon them by 
the commissioners was unreasonable, 
much less so perverse and wrong as to 
amount to a refusal to exercise a juris¬ 
diction clearly given. 

This is sufficient for the purpose of 
disposing of this appeal. Had it not 
been go, a grave question would havo 
arisen under proviso (a), S. 45, as to 
whether the petitioners had a franchiso 
or personal right in the matter, but in 
the view we take, it is not necessary to 
decide this matter. 

With regard to the ground of the 
learned trial tfudge's decision, we 
need only gay this: bad we been satis¬ 
fied that the commissioners refused to 
do what was cloarly incumbent on tben^ 
and that the appellants’ franchise or 
personal right was injured by their re¬ 
fusal, we would nob have hesitated to 
have issued the order applied for, by 
reason of their status or eminence. Wo 
think that the learned Judge in bis dis¬ 
tinction between the Governor in Council 
and the Governor in bis personal official 
capacity has not clearly borne in mind, 
the provisions of S. 110 of the Govoru* 
menb of India Act, bub, while this Court 
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could not issue an order in the nature of 
a mandamus to the Governor, there is, 
in our opinion, nothing to prevent it 
issuing such an order to persons, though 
eminent, holding a public office: see 
Alcock Ashdotvn & Co. y. Chief Revenue 
Authority of Bombay) (2). 

For the reasons given we consider that 
'the appeal fails and must be dismissed, 
with costs ten gold mohurs. 

D.D. Appeal dismissed. 

(2) A.I.R. 1923 P. C. 138=47 Bom. 742=50 
I. A. 227. 
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Brown, J, 

{Maung) Kyan Naga —Appellant. 

v. 

M. A. R. T. A.R. Arunachalam Pillay 
—Respondent. 

S. A, No. 473 of 1926, Decided on 7th 
June 1927. 

Evidence Act, S. 02—Evidence to vary terms 
of pronoie is not permissible. 

The execution of a pro-note was admitted, 
but the defence was that the money was ad* 
vaaced to defendant for the purchase of paddy 
in pursuaace of a partnership agreement and 
that there was really no loan at ail. 

Held that such a defence was not permis* 
sible : A. I. R. 1925 Rang, 83 Dist. : 31 Mad 
343, Bel. on, [p 327, C 2]. 

Ba Thein —for Appellant. 

Shanmagam —for Respondent. 

Judgment. —The respondent sued the 
appellant for money alleged to be due 
on a promissory-note. The execution of 
the note was admitted. Tbs appellant 
pleaded that the rate of interest had been 
added subsequently to the execution of 
the note, but on that point, the trial 
Court has held against him and the cor¬ 
rectness of the trial Court's decision ig 
not now in dispute. 

The sole question in dispute is whether 
the defendant could raise the other de¬ 
fence put forward in the suit. His case 
briefly was that the money was ad¬ 
vanced to him for tl^e purchase of paddy 
in iiiirsuanco of a partnership agreement 
and that there was really no loan at all. 
On the face of the document, there ig a 
(dear promise to pay the money due on 

provisions of 

y. J2, Indian Evidence Act, no evidence 


is admissible to vary the term of this 
contract. 

In the case of J, M. Maneckjee v. 
Maimg Po Han (l), it was hold that, 
where a defendant had signed a promis¬ 
sory-note in favour of a plaintiff, it was 
open to him to bring oral evidence to 
show that there was an agreement that 
no obligation should attach to him ex¬ 
cept on the failure of another person 
(Po Nyein) to complete the contract. 
Oral evidence in that case was held to 
be admissible under prov. 3, S. 92. 
The conditions of the present case are, 
however, different. The written state¬ 
ment does not allege -that there was a 
separate oral agreement substituting a 
condition precedent to the attachment 
of any obligation under the contract. 

Paragraph 1 sets out that the contract 
was not a loan but an advance for the 
purchase of 20,000 baskets of paddy in 
pursuance of 'a partnership agreement. 
It thus sets forth the purpose for which 
the money was paid. But it does 
not go on to state that it was agreed 
between the parties that no liability 
under the contract should arise until 
something further had been done in 
connexion with the partnership. It is, 
in effect, an allegation that the terms of 
the contract as set forth in the note are 
not correct and that the defendant never 
promised to pay on demand but that be 
received the money on account of the 
partnership to he accounted for when 
the partnership account was gone into. 

In the case of Vallamkondu Subhiah 
V. Malupcddi Venkataramiah (2) the 
promissory-note had admittedly ’been 
executed by the defendants. The two 
defendants and the plaintiff were part¬ 
ners and it was contended on behalf of 
the defence that the promissory-note was 
given in repayment of an advance made 
by the plaintiff to the partnership with 
interest and that the money due could 
not be claimed without goiug into the 
general accounts of the partnership. Ifc 
was held that this was not a good de¬ 
fence as it was not contended that the 
note was without consideration, or that 
the consideration had failed l)ut that 
when the accounts wore taken it miohfc 
appear that there was nothing duo to 
the plauititl. That seems to mo to 1)6 
i^facb the contention of the defendant 

(2) UOOsfsi' 
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here though the defence is not very 
clearly ’worded. 

It was pointed out in Vallamkondu 
Subhiah’s case (2) that the defendants 
were not entitled to set-off an unliqui¬ 
dated claim against a claim on a pro¬ 
missory note. On the face of the docu¬ 
ment the defendant is liable to pay the 
sum due on demand. Ha does not al¬ 
lege that there was no consideration for 
the promissory-note; nor am I able to 
hold that he alleges that there -was any 
condition precedent to the attaching of 
an obligation under the note. He can¬ 
not set up against the amount due on 
the promissory-note a sum which may 
become due to him on the partnership 
he alleges. Even if there is a partner¬ 
ship this loan must be looked upon as a 
separate transaction. 

In my opinion the lower Courts have 
rightly held that defendant should not 
be allowed to adduce evidence of the 
facts alleged by him in the defence. I 
dismiss this appeal with costs. 

D.D. Appeal dismissed. 


A. I. R. 1927 Rangoon 328 
Darwood, j. 

Maung Ilia Maun/f —Applicant. 

V. 

Ma On Kin —Respondent. 

Or. Rev. Ko. 310-B of 1927, Decided 
on 13th z\ugu3t 1927. 

Criminal 1\ C., S. 4s8 —Previous application 
/or maintenance dismlsted Jor default — Hubsc' 
quenl application is not barred—Criininal P, 
C\. S. 403. 

Wlietj ii Magistrate, to whom an application 
for luaintoDaiK-C is tua<l^^, knows or U.iS reason 
to believe that a similar applic.ition on the 
.same facts bis previously been adjudicated oa, 
he ought not to act on the application without 
cotij^ideiiug the previous decision, but ho is 
DYit wrong in luw when he docs so, and his 
procec'liiigB arc not necessarily bad and void, 
rct'.irdlc>-i ‘ { the merit-. 

A heri: the previous application was never ad- 
jndiciitei.1 upeii, being dismissed for default, 
ibc t-ub.'C'iuciit application is not barred ; 

1 IJ. H. 04, Expl. \ 4. L. D. P. 337, Pel.^ oh, ; 

All. Ref. U* 32S, C 2J 

./<<■.(‘i,k — for Applicant. 

Mg Ni and Ba So—for Respondents. 

Order.—The petitioner has been 
ordorod to pay maintonanco at the rate 
of \U. 20 por month for oaoh of his two 
son.s who are eight and seven years old 
ruspoctivoly now. Ho complains of the 


order on two grounds : one is that it is- 
in the nature of res judicata by virtuo 
of tbe result of a similar application 
which was hied on the 10th January 
1925 and was dismissed for default. 
The case of Ma Su v. Paul Sassoon (1); 
is no doubt an authority in favour of the 
petitioner’s contention, but even in that 
case the learned Judicial Commissioner 
ordered a further enquiry on the ground 
that there may have been a change of 
circumstances which would entitle the- 
applicant to come into Court again not 
on tbe same ground correctly speaking, 
but on a new ground. The case of Po 
So V. iVfi Kyin Me (2) is a ruling to tbe- 
opposite effect and tbe words of 
Irwin, J., on the question are apposite 
to tho present case. 

Petitioner relies on the case of Laraili v. 

Dfaf (3), in which Mr. Justice Mahicooii 
said that on the general principle of res judicata 
the Magistrate was wrong in law in reopeaing 
a matter of maintonauce, which had already 
been adjudicated on by another Magistrate. 
Tbo-sccond Magistrate did not know of the pro¬ 
ceedings of the former Magistrate. 

With all respect 1 would say that res judicata 
does not bar any proceedings by general prin¬ 
ciple, but only by specific enactments, as con* 
tained in S. 13, Civil P. C., and 8. -103, Cri¬ 
minal P. C. It is not contended that either of 
those sections applies to the present case. I 
would certainly say that when a Magistrate to 
whom an application is made knows or has| 
reason to believe (hat a similar application on 
the same facts has previously been adjudicated! 
o^. be ought not to act on the application, 
without oousidering tbe previous docision, but[ 

I .am unable to say that he is wrong in law' 
whan ho does so, and that his proccediugs are, 
therefore, bad and void regardless of tht 
merits. • 

lam in entire agreement with those 
remarks and would bold that the former 
application winch was nevor adjudicated 
upon does not bar the present one 
which was not tiled till the ilth October 
192G. 

The next point for consideration con¬ 
cerns the amount of maintenance pay¬ 
able for the two minors. The learned 
Magistrate has taxed it at Rs. 20 per 
mensem for each minor. The peti¬ 
tioner’s salary is Rs. 220 per mensem. 
The maintenance may be reduced to 
Rs. 15 per month for each child for the 
present. Tbe Magistrate's order will be 
varied accordingly. 

R.U. Order varied. 

U) [i3‘j2^j(jTrU. li.~R.'cNL ’ 

(2) [I'JOS] 4 Ij. B. R. 337=14 Bur. L. R. 250. 

(3) [13«2J 5 All. 224 ^(lS32j A. W, N. 1240. 
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A. I. R. 1927 Rangoon 329 (1) 

Heald, G. J., andOunliffe, J. 

P. A. Paid — Appellant. 

V. 

C. Hunt and another —Respondents. 
Gi-iminal Misc. Application No. 16 of 

1927, Decided on 30bh March 1927. 

Crlmijial P. C., S. ■i'il—Minor, applicant ^ 

nephew, going on a visit to his sister No sugge 
ion O'*' to the sister or her husband not 
proper persons—No improper detention—Orde^ 
under S. 491 ought not to be made. 

Where ia an application under S. 491 on the 
ground that a minor, a nephew of the applicant, 
wont on A visit to hia sister and had been im¬ 
properly clelaiced,there was no suggestion that his 
sister and be.r husband were not proper persons 
for him to live with, Held it cannot be said that 
he was being improperly detained, and the case 
was not 006 in which an order under S. 491 ought 
to be made L? 329 C 2] 

Heald, C. J.— The applicant, P. A. Paul, 
who Uvea in Rangoon, asks for directions 
of the nature of a hab^^as corpus in the 
following circumstances ; He says that 
for the last ten years he has been the 
guardian of a lad named Atty Oolkers, 
who is a son of his deceased sister, that 
on the Ist of January last the lad went 
to Toungoo CO attend the wedding of his 
sister Irene Hunt, who is the second 
respondent, on the understanding that he 
should return by the 12th January, 
which was the end of the school 
holidays ; that ho did not return and 
applicant heard that he was suffering 
from fever ; that on the 28th February 
applicant hoard that the respondents 
who are husband and wife did not in¬ 
tend to send the lad back ; that he wrote 
to them and received an answer from 
the lad himself that the lad is being 
wrongfully detained by the respondents 
at Pyuntaza ; and that such detention is 
detrimental to the lad’s welfare and 
further education. 

It is admitted that the applicant has 
never been appointed guardian of the 
minor, and in view of the contents of the 
lad’s letter it seems doubtful if ho is 
being improperly detained or even 
detained at all. In his letter the lad 
thanked his unde for what he had done 
for him and said that when he left he 
meant to come back, but he had failed 
in his examination, and as he was getting 
a big lad he did not feel tnclined to study 
in order to pass the seventh standard 
but intended to get work on the railway 
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as a ticket collector or a fireman. He 
said that he was kept back to stay with 
his sister Irene, because she was left 
alone when her husband, who worked 
on the railway, was out on the line, and 
that she was very timid and frightened. 
This letter does not read as if the lad 
were being detained against his will, and, 
as there is no suggestion that his sister 
and her husband are not proper persons 
for him to live with, we are not satisfied 
that he is being improperly detained, or 
that the case is one in which an order 
under S. 491, Criminal P. 0., ought to be 
made. 

We, therefore, dismiss the application. 

R.D. Application dismissed. 

A. I. R. 1927 Rangoon 329 (2) 

Pratt, Ag. C. J., and Cunlipfe, J. 

Bholai Karaim —Appellant. 

V. 

D. D. Desai —Respondent. 

Civil Misc. Appeal No. 100 of 1926 
Decided on 23rd November 1926, from 
order of Addl. Dist. Judge, Insein, in 
Civil Misc. Case No. 65 of 1926. 

Proviyicxal Insolvency Act (1920), S. 24— Ap~ 
plication for insolvency — Applicant’s statement 
as to /lis inability to pay not disbelieved — Ap¬ 
plication should not be rejected. 

Where a person applied to be adjudicated an 
insolvent and deposed to bis inability to pay 
his debts and the Court did not disbelieve him: 

Held: that be had established a prima facie 
case and that the application should not be 
rejected. [P 329 C 2] 

Sastri for H. N. Sen —for Appellant. 

Judgment. —Applicant applied for an 
adjudication on the ground that he could 
not pay his debts. On affirmation he 
deposed to his inability, but the Judge 
dismissed his application on the ground 
that he brought no witness. 

Applicant was in the host position to 
know his own capacity to pay. 

The Judge did not record that he dis-, 
believed him. We are of opinion appli¬ 
cant established a prirna facie case that 
he was unable to pay and his application! 
should not have boon refused. 1 

We set aside the order of the District 
Court and direct that appellant bo 
granted an adjudication order. 

R Order set aside. 
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A. I. R. 1927 Rangoon 330 (1) 

Das, J. 

Md Sil —Appellant. 


1927 


V. 

£r. A. L. A. Annamalai Ckettiyar — 
Respondent. 

Special Second Appeal No. 302 of 1926, 
Decided on 2yth March 1927. 

Evidence—Admisitbllity — Map a>iked for, 
■inspected and admitted in presence of and with 
■consent of all parties—Court is not wrong in 
CLdinitting tt aiid basing its decree thereon, 

Wheio tho lower appellate Court asked tho 
Superintenceijt of laid Eecords to ^et)d a 
map from his department in the .presence of 
the parties and subsequently the map was in* 
spected by the Court and admitted in evidence, 
Held : that the lower appellate Court was 
not wrong in admitting the map in question in 
•evidence and basing its decree thereon. 

[P 330 C 1 . 2] 

Judgment —The appellant filed a suit 
in the Township Court of Kyaunggon 
against the appellant for possession of a 
piece of land which he claimed was part 
of his land. The appellant denied that 
the land belonged to the respondent, and 
the Court of first instance dismissed his 
suit, but tho lower appellate Court held 
that a plot marked X in the map bo* 
longed to tho respondent and passed a 
decree in his favour. The appellant has 
now appealed. 

It is contended before me that tlie 
lower appellate Court was not justified 
in allowing a map of the land to bo filed 
in tho appellate Court, and that the 
decision of that Court v.as liased on that 
map. It is perfectly clear from the re* 
<jord thaftho lower appellate Court asked 
the Superinbondont of Dand Records 
to send to Court all tho maps of the 
Kwin for l‘J0(j, in the presence of tho 
parties and presumably without any ob* 
joction l)oing raised to tho procedure, 
bubseqtiontly the maps were inspected 
by tho lower appellate Court in tlie 
presence of tlie advocates and a request 
was made for a copy of a map to be sent 
to Court. 

There can be no doubt in my mind 
,tliat tho lower appellate Court admitted 
tho uia]) in fiuestion with the consent of 
all the parties, and it cannot be main* 
tained now that the lower appellate 
.Court was wrong in admitting the map 
|in question in evidence. It is not dis* 
’putod that the map in question supports 
tho respondents an(l that, if the maji is 
admitted in evidence, tho lower appellate 


Court was right in passing the decree 
It did. 

Under these circumstances I think 
that the lower appellate Court was 
justified in admitting the map in ques¬ 
tion and passing a decree in favour of the 
respondent. 

The appeal will, therefore, be dis¬ 
missed w’ith costs. 

Appeal dismissed. 


A. I. R. 1927 Rangoon 330(2) 

Heald and Cukliffe, JJ. 

Maung Tun Myein —Appellant. 

V. 

Maung Sein Yon —Respondent. 

First Appeal No. 272 of 1926, Decided 
on 6th January 1927, from judgment of 
Dist. Judge, Myaungmya, in Civil Suit 
No. 32 of 1925. 

Partnership — Dissolution. 

A and B, joint partners ,in a mill, disagreed 
and referred their dispute to arbitration. Arbi¬ 
trator decided that A should pay B certain 
amount and buy him out by a certain date. A 
paid the amount to the arbitrator, but gave him 
notice not to pay to B as be would take'the 
matter to civil Court. Civil Court uphold the 
award and the money was paid to B after some 
years and mill conveyed. A sued B for mesne 
profits from the date of deposit with arbitrator 
to the date of delivery of possession. 

Held: that, although the p.aymcnt to arbi¬ 
trator was a payment within time under the 
award so as to extinguish .-f's Tight to buy out 
B, nevertheless in view of the notice to the 
arbitrator not to pay the money to B, it did not 
operate as a payment to IS such as would put 
an end to the partnership and therefore the 
partnership subsisted until the money was 
actually received by B and tho mill was m.ade 
over to A. [P 331 c. 2 ] 

Kirkwood —for Appellant. 

Heald, J. The facts which led up 
to the suit with wiiich this appeal 
is concerned are fully set out in the judg¬ 
ment of a Bench of the Cliief Court in 
Civil Isb Appeal No. 101 of 1919, and in 
my judgments in Civil Rivision No. 16 
of 1924 and Civil Miscellaneous Applica¬ 
tion No. 55 ofT924 in this Cofirt. 

The parties wore joint owners of a mill 
and disagreed. Their dispute was re¬ 
ferred to arbitration and the arbitrator 
decided that the present appellant should 
buy out respondent for Rs. 14,995 pro¬ 
vided that amount was paid by a certain 
date, and that in default of such payment 
the present respondent should bo entitled 
to buy out appellant for Rs. 11,005. 
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Appellant paid the money to the arbi¬ 
trator in accordance with the terms of 
the award, but he gave the arbitrator 
notice not to pay it to ‘respondent as he 
intended to take the matter 'to Court. 
He then applied to the Court for a decree 
in accordance with the award, but the 
District Court decided that respondent 
should pay Rs. 11,005 to appellant and 
take the mill. 

That decision was set aside by the 
Bench of the Chief Court which decided 
that appellant’s deposit of the money 
was a payment in accordance with the 
award and directed respondent to convey 
his ^interest in the mill and deliver up 
possession of the mill to appellant on 
receipt of the money. 

“Appellant had deposited the money on 
2nd April 19Lb and he did not got 
possession of tlie mill until 7th June 
1922. He now sues respondent for mesne 
profits or compensation for tlie period bet¬ 
ween 2ad April 1918 and 7th June 1922. 

Respondent pleads that the notice to 
the arbitrator not to pay the money to 
him pending the reference to Court opera¬ 
ted to prevent the payment to the arbi¬ 
trator from entitling appellant to posses¬ 
sion of the mill, and says that under the 
order of the Chief Court he was bound to 
deliver up possession to appellant only 
on receipt of the money. He says further 
that he received the money only on 6th 
June 1922 and put ai)pollant into posses¬ 
sion of the mill next day. He alleges 
that up to that time he was entitled to 
possession of the mill as one of the part¬ 
ners who owned it, and that if he is 
liable at all he is liable only for a halt- 
share of the actual profits which, accrued 
during that period, and which, according 
to him, amounted to only Rs. 5 a day. 

The lower Court held that the partner¬ 
ship in the mill subsisted up to the time 
when respondent received tlie price of 
his share and transferred *the mill to 
appellant, and tliat, therefore, ap[)cllant 
was entitled to only half the profits of 
the mill for the period between liis pay¬ 
ment of the money and his obtaining 
possession of the mill. 

Appellant appeals on the grounds that 
he was in fact entitled to possession from 
the date on whicli he paid the money to 
the arbitrator and that liis notice to the 
arbitrator not to pay the money to res¬ 
pondent had been lield by the Chief Court 
not to vitiate his payment. 


V. Maung San Nyun Rangoon 33t 

It is of course true that his notice to* 
the arbitrator did not make his payment 
no payment within the terms of the 
awai’d, but it seems clear that it had the 
effect of preventing respondeat from re¬ 
ceiving the money and therefore post¬ 
poned the dissolution of the partnership 
We have read the judgment of the Chief 
Court to which appellant refers (Civil 
Appeal 25 of 1921J and it seems to us 
that the question which was before the 
Court in that case was whether or not 
the payment with notice not to disburse 
was or was not a payment within the 
terms of the award. Tne learned Judges 
said that Sein Yon (respondeat) was 

bound to convey his shure in the rice mill 
under a registered deed of conveyance and de¬ 
liver possession of the property to Maung Tun 
Nyein (appellant) on p.iyment to Mg Sein Yon 
of the amount deposited with the arbitrator, 
and their decree directed that Sein Yon 
should convey his share in the rice mill 
and deliver possession on payment to him 
of the amount so deposited. 

We are of opinion, therefore, that al- ; 
though the payment to the arbitrator! 
was a payment within time under thef 
asvard so as to extinguish respondent’s) 
right to buy out appellant, nevertlieless 
in view of the notice to the arbitrator 
not to pay the money to respondent it 
did not operate as a payment to respon¬ 
dent such as would i)ut an end to the 
jiartnorship and entitled appellant to re- 
regard respondent as divested of liis in¬ 
terest in the partnership pro])erty, and 
that, therefore, the pavtnei'ship subsisted 
until the money was actually received by 
respondeat and the mill was made over! 
to appellant according to tlie award. ' 

We hold, therefore, that the decision 
of the lower Court was correct and we 
dismiss the appe.il under the provisions 
of O. 4L. H. IL. 

G.B. Appeal dismissed. 
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M,yUN(J.v B.v, J. 

R. M. A. R. iff. Firm —Appellant. 

V. 

Maiuuj San Nyun —Respondent. 

Special Second Appeal No. 419 of 1926, 
Decided on 9th June 1927, from deci'eo of 
Addl. Disb. Judge, Prome, in Civil Appeal 
No. 156 of 1925. 

Tratis/er of Property Act, S. 53—For pre- 
sumxny fraud, facts of each case must bo 
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considered Burden of proving bona Jides is 
shifted to transferee on fraud being presumed. 

In the case of a fraudulent transfer where 
the circumstances raise a presumption of fraud 
the burden can be shifted to the transferee to 
prove bona fides and adequate consideration, 
^o hard*and'fast rule can be laid down as to 
what circumstances would justify such a pre¬ 
sumption. Each case must be decided accord¬ 
in’ to its own particular circumstances; 4 L. B. 
li. 211; 6 Bur. L.J. 185 and .1. I. R. 1925 liana. 
227. Foil, [p 332 C 1] 

P. S. Chari —for Appellant. 

Halkar —for Respondent. 

Judgment. —The appellant who had 
obtained a decree against Ko Maung and 
his wife Ma Ou brought a suit under 
O. 21, R. 63, Civil P. C., for a declara¬ 
tion that 3-pieces of paddy land measuring 
10’05 belonged to the judgment-debtors. 
It may be pointed out why a declaration 
■was sought in respect of all these paddy 
lands. In the execution case the Chet* 
tiar firm was allosved to attach only one 
of these lands, viz. No. 85 of 1923-24, 
measuring 3*68 acres although he applied 
to have all three attached. RIaung San 
Nyun, the objector naturally intervened 
to have that one holding released from 
attachment. He was successful and 
hence the declaratory suit. 

The Township Judge gave a decree in 
favour of the Chettiar firm holding that 
the transaction was a sham. But the 
learned Additional District Judge held 
otherwise and dismissed the suit. The 
learned Judge was referred to three cases 
viz., Tka Dive v. Alagap 2 }a Chetty (1) 
Ma Ktjin Ram Par^aff (2j and Maung 
Din V. Ma Ilnin Me (3). In my opinion 
all these cases adopt the principle that 
jwhere the circumstances raised a pre¬ 
sumption of fraud the burden could bo 
shiftoil to the transferee to prove bona 
;fides and adequate consideration. No 
lhard-and-fast rule can he laid down as to 
jwhat circumstances would justify such a 
jpresumption, Kacli case must bo decided 
^according to its own particular circum- 
;stances. 

Now in the jjresent case what particular 
circumstances ai O'noticeal)le ? The trans¬ 
feree is their own son. He was not pos¬ 
sessed of sullicient means to pay Rs. 1000 
the alleged price. Tlio debt was Rs. 500 
contractcfl about two years before and 
f.hcre was still a balance of over Rs. 300. 
J-lomands had been made l)oforo the trans- 
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fer. Ko Maung put them o£f with a pro¬ 
mise that he would pay after selling his 
paddy, cattle and paddy land. After the 
alleged sale nothing was paid. 

In my opinion the above circumstances 
are sufficient to raise a presumption of 
collusion and fraud. The Township Judge, 
therefore, rightly put the burden of prov¬ 
ing bona fides upon Maung San Nyun. 
The learned Judge then rightly held that 
San Nyun failed to discharge that burden. 
His material witness, Maung Nyi Le, who 
professed to be an eyewitness, was on 
bis own showing, a casual witness and an 
opium smoker. 

I set aside the decree of the District 
Court and restore that of the Township 
Court so far as it relates to Holding No. 
85 measuring 3*68 with costs in proper* 
tion throughout. 

R-D- Decree set aside. 


(1) lUOsI 4 Tj. p>. R. 211. 

(2) ri913i 0 Bur. L. T. 185^ 
(;)) A. I. R. 102.5 Rung. 227 


21 X. C. 333. 
:3 Rung. 71. 
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Maung Ba, J. 

U Po Hla —Appellant. 

V. 

U Po Tha —Respondent. 

Special Second Appeal No. 21 of 1927, 
Decided on 26th July 1927. 

Civil P. C. S. 05 —Mortgagee possessing pro¬ 
perty under invalid inortgagc can get only the 
amounts advanced by him on property being 
sold in execution. 

The auction purchaser in a Court sale of the 
judgment-debtor's land possessed by a mort¬ 
gagee under an invalid mortgage obtains good 
title to it and the mortgagee can get equitable 
relief only by way of repayment of his amount 
borrowed by the judgment-debtor ; A. I. R. 
1925 Jiang. 201 [F. B.), Foil. [P 333 C 1] 

Paw 'Tun —for Appellant. 

P. K. B. Basil —for Respondent. 

Judgment.—Thero is no dispute that 
RIa Htay was the original owner of the 
suit property. That property was at¬ 
tached in execution of a decree against 
her and the respondent RIaung Po Tha 
bought it. The property was at the 
time of attachment in the possession of 
Maung Po Hla, the appellant. RIaung 
Po Tlia consequently brought a suit, out 
of which tliis appeal has arisen, for the 
recovery of possession. His suit was 
resisted on the ground that RIaung Po 
Hla was in possession as a mortgagee. 
It has been proved that the alleged mort¬ 
gage was not evidenced by any registered 
document. If there had been a valid 
mortgage what RIaung Po Tha had ao* 
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dually purchased would only be the right 
■of equity of redemption. Since there 
was no valid mortgage, he had purchased 
the legal title to the property. But it 
has been proved that this property 
jformed one*third share of the entire 
.piece, which had been mortgaged to 
iMaung Po Hla for Rs. 450. In these 
circumstances the trial Judge rightly de* 
creed the suit and ordered the plaintiff 
to pay compensation to Maung Po Hla as 
an equitable relief. On appeal the learned 
Additional District Judge modified the 
lower Court’s decree by omitting the 
payment of compensation. He has done 
so on the ground that the alleged mort¬ 
gage was invalid. 

His action is not correct. There is a 
dictum in the Full Bench case of j\Iaung 
San Min v. Maung Po lllaing (l) that in 
the case of an abortive mortgage it may be 
open to the mortgagor to bring a suit for 
possession based solely on title and pray 
for a decree for possession conditioned on 
equitable grounds on repayment of the 
amount borrowed. I see no sufficient 
reason to disagree with that dictum. I, 
therefore, set aside the decree of the 
District Court and restore that of the 
Township Court. I make no order as to 
•costs in this Court as well as in the 
District Court. 

S.J. Decree set aside. 

(1) A. I. R. 1925 Rang. 291=4 Rang. 1 (F.B.), 


A 1 R, 1927 Rangoon 333 

IlR.lLD AND CCNLIFFt:, JJ. 

Jia Gale and others —Appellants. 

v, 

Maung Shwe Daung and others —Res¬ 
pondents. 

First Appeal No. 35 of 19:20, Decided 
on 7th l^ecember 1926, from order of 
Dist. Judge, Tharrawaddy, in Civil 
Revision No. 41 of 1925. 

Civil r. C., S. 11 —Picadinij that ought to have 
been raised is barred. 

A, brotht r o* deceased, applied for letters of 
administration on the ground that the dece.ised 
was a Mahomedun, 15, deceased’s wife objected 
but did not r<ii.;e t})e plea that the deceased 
was not a Mahomedaii but a Duddlust and 
letters were granted to .1. Subsequently, .1 
sued Is, for possession of certain properties.; 

Held ; that it was not open to D to plead that 
the deceased was not a Mahomadan but a Bud¬ 
dhist. [P 331 C 1] 


Jiyaxv Myint —for Appellants. 

Janalali —for Respondents. 

Judgment.—In Miscellaneous Case 
No. 18 of 1924, of the District Court 
of Tharrawaddy respondent, Shwe Daung, 
claimed letters of administration in 
respect of the estate of his brother Kyan 
Bin. He alleged that Kyan Bin had 
divorced his wife, appellant 1, Ma 
Gale, in the manner prescribed by Maho- 
medan law, and that under that law he, 
with Kyan Bin’s other brothers and 
sister and his daughter, Ma Pwa Zon, 
were the sole heirs. 

Appellant on her own behalf and on 
behalf of her two minor daughters filed 
a written statement saying tliat they 
were the only heirs of Kyan Bin. She 
said too that she and Kyan Bin were 
divorced by the Court, that shortly after¬ 
wards they were re*married, and that 
they lived together as husband and wife 
up to the time of Kyan Bin’s death. 

Appellant also filed an application for 
letters on her own behalf and as mother 
of Kyan Bin’s minor daughters. 

The only issues framed on tlic applica¬ 
tions were whether Kyan Bin and appel¬ 
lant were divorced and whether they 
became husband and wife again later. 

The District Court said : 

The deceased Kyan Bin was a Maboinedan. 
The parties also arc JIahomedans. In my opi¬ 
nion tho case ought not to be protracted by go¬ 
ing into the (luestion of Ma Gale’s divorce and 
re-union with Kyan Bin. If her case is proved 
the quantum of the share of her daughters may 
be increased but she will not be entitled to 
more than one-eighth share of the e.state. 
Under tho Mahomedan law, Ma Pwa Zon, 
minor is entitled to a share in the cst.ato and 
so are Shwe Daung and his brothers and sister. 

For these reasons tlie Courts granted 
letters to Ma Pwa Zon and respondent 
jointly. 

On appeal this Court said : 

Two rival applicants for letters of adniinis* 
tratiou of the e.statc of Mg Kyan Bin, a Maho* 
medan, deceased, viz.. Mg Sbwe D.iiing, tho 
deceased’s iirother, and Ma Gale the divorced 
wife of Mil Kvan Bin and mother of Ma Pwa 
/.on, Mg Kyan Bin’s minor daughter, were 
granted letters of a<lministr.ilion joiiitly by the 
District Court 

and it set aside the orde'* granting letters 
to Ma Pw-.v Zon. and granted letters to 
Shwo Daung alone. 

Shwe Daung has sued Ma Gale and Ma 
Pwa Zon for possession of certain pro¬ 
perties as belonging to the estate of Kyan 
Bin, and Ma Gale has now set up a de¬ 
fence tliat Kyan Bin was not a Mahom- 
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edan but a Buddhist, and that therefore 
she had a half'interest in the property 
claim id as Kyan Bin’s and that subject 
to any claims which the minor daughters 
may have against her, she is Kyan Bin’s 
sole heir. 

The trial Court held that because she 
did not raise this defence in the case 
arisinij out of Sliwe Daung's application 
for letters the matter is res judicata and 
she cannot be allowed to raise it now. 

The present appeal is an appeal against 
that decision. 

The appellants’ learned advocate ad* 
mits that it w’as never alleged in the 
earlier proceedings that Kyan Bin was 
not a Mahomedan. He admits also that 
proof that he was a Buddhist would have 
been a complete answer to Shwo Daung’s 
application for letters and that no such 
proof was offered. He admits further 
that unless it can lie held that appellants' 
pleading in the proceedings for letters, 
that she and her children were Kyan Bin's 
sole heirs, involved an allegation that 
Kyan Bin was a Buddhist, there is no 
substance in this appeal. 

Wo are of opinion that that pleading 
cannot lie read as involving any such 
defence, and therefore we dismiss tiie 
appeal witii costs. 

J'- Appeal dismissed. 
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Maung Ba, J. 

P. L T. L. Chettyar }irm and others — 
Applicvnts. 

V. 

Mnuvy Tha Lit and ai/trr? —Respon* 
donts 

Civil Revn. No. 4ol of 1925, Decided 
on hth .Januiry 1927, from order of Dist. 
J ., Pegu, in Civil Kevn. No. 35 of 1919. 

('if.-l I'. (). 40, /'. 4— Accounla jiled being 

H}n:hftlU‘niu'rl — N ubseg iiait eng Ktri/ showing 
(Itjfctciicf in }nonen reC' ivcd — J'roper course is 
(o iJ/oK'r fin I'nler uitfler i or In proceed 
Cl'jninst slirt‘(^l^ iimlrf S 1 }.>. 

\\ fill.' iifcouiits tilc'd by tlic receiver hiive 
been pus-ved uii'-ti;illun^>;d but uftcrw.irds it 
is foujiil tb.it llu^re w.is ;i difference in the 
:iiiiauiit iCCfived by liiin the proper course to 
[lursue IS to hold :iii enquirv to liiid out whe- 
tlier t lie ii'i'iivcr li.is occisioiied iiiiy loss by 
his wilful d.jf.iult or ^-ro-ss and to 

pa.is ail or'lei iiii-lcr <). 40. R. 4, or, if desired to 
proceed ;t';iiii.-,t the sureties under S. llo: iQ 
J‘. Ji. J:. J if.. Full. [P Sil C 2] 

<hiir.i\j,-r Sen and Bannerjee —for .\p* 
jilicauls 

Pair Tun —for Kespondonts 2 and 3. 
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Judgment. This is an application- 
to revise the order of the learned Ad¬ 
ditional District Judge of Pegu, directing 
the institution of a regular suit against 
the receiver and his sureties. That 
order is obviously wrong. The receiver 
was appointed to collect rents of the suit 
paddy lands for one year namely, 1919-20. 
He was discharged on 3rd May 1920. He- 
filed accounts on 16th June 1920. Those- 
accounts wei'e unchallenged. The amount 
admitted as received by him was Rs. 4,455^ 
and the same was paid into Court later. 

The Commissioner appointed later to 
find out the amount of mesne profits 
seems to have given a different figure.: 
The proper course to pursue was to hold 
an enquiry to find out whether the re¬ 
ceiver had occasioned any loss by his 
wilful default or gross negligence and to 
pass an order under O. 40, R. 4, Civil 
P. C., or, if desired to proceed against the 
sureties under S. 145 as pointed out in 
Maiuig Po Thein v. Ma Waing (l). 

I set aside the order of the Additional 
District Judge and direct that an enquiry 
bo held as indieited above. The appli¬ 
cants are entitled to their costs in this 
Court. 

R-D- Order set aside. 

(1) CL9-20] lOL. -^33=59 iT'c. 844=1.3 

Bur. L. T. 9i. 
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MaUNcj 15a, j. 

Maimg Hla Gyaw and another —Appel¬ 
lants. 

v. 

Ma Mu —RespDudont. 

Seond .Appevl No. 385 of 192G, Decided 
on 6th April 1927. 

Mortgage—.igreentent Jor re-purchase — 
sideration. 

Whore in an agreement for repurchase no 
time limit was montionod and the price .at which, 
the property w.is to bo rupurch.ised was also uot 
mentioned: 

Held : that tho only equitable inference is that 
marhot value was contemplated. [P 335 C 1] 

.Tijihhoy — for .-Vppollants. 

Thet Tun —for Respondent. 

Judgment. —Both tho lower Courts 
have misunderstood tho case. The do¬ 
cument as well as the pleadings show the 
transaction bo bo one of sale with a right 
to repurchase. The parties never oon- 
tomplaled blie transicbion was one of 
mortgage by conditional sale. The oil'" 
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Perumal Maistry 

cumstanoes of the case'in Mg. Po Gyi v. 
Hakim Ally (1) are different. No time 
limt has been mentioned in the present 
case. The price at which the property is 
to bo repurchased is also not mentioned. 
The only equitable inference is that 
market value was contemplated, especially 
as the plaintiff has failed to prove that 
the original price was agreed upon. 

No issue has been fixed as to the mar" 
ket-value at time of suit and there is not 
■sufficient material at present to decide the 
question. 

I, therefore, remand the case for ad¬ 
ditional evidence on that point. 

R.D. Case remanded. 

(1) A. I. R. lOJTRaog. Rang. 113. 
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Heald, J. 

Ma B Yin and others —Appellants. 

V. 

U Shwe Ni —Respondent. 

Second Appeal No. 546 of 1926, De¬ 
cided on 4th January 1927, from decree 
of Dist, Judge, Maubin, in Civil Appeal 
No. 117 of 1926. 

Itegistraiion Act, S. 17 (a )—Gift deed not 
registered—No title to jirapcrty 2 ^osscs to the 
■donee. 

NVhere a person sued to recover lands made 
over to the defendants by u i unregistered deed 
of gift : 

Held : that since the so-called gift was not 
made by registered deed, the plaintifl was still 
•owner of the property. [P 335 C 2] 

Ze Ya —for Appellant. 

Judgment. — Respondent has two 
daughters l)y his former wife Ma Cyan 
Bon, namely Ma Gyi and Ma Pu Tu, and 
two daughters and a son by his present 
wife Ma Hnin Mya Appellants are the 
children of Ma Hnin Mya. About ten 
years ago, in order to avoid disputes 
'between his two families about liis pro¬ 
perty he had a document drawn up re¬ 
cording gifts of various plots of land to 
Ma Gyi, to Ma Pu Tu, and to appellants 
collectively, and also recording that Ma 
Gyi agreed to give him Rs. 50 a year 
for his maintenance. Ma Pu Tu simi¬ 
larly agreed to give him Rs. 45 a year 
and appellants agreed to give him Rs. 10 
a year, and that if they failed to do so he 
should be entitled to take back the lands. 
He now sues to recover the lands which 
were made over to appellants on the 
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ground that they refuse to give him the 
Rs. 10 a year which they promised. 

Both the lower Courts have given him 
a decree for possession of the lands. In 
the second appeal appellants allege that 
the suit was barred ,by limitation, that 
it was not maintainable, and that as ap¬ 
pellants were minors they could not be 
bound by the contract. It is clear that 
no question of limitation arises and that 
since the so-called gift was not made by 
registered deed respondent is still owner 
of the property. The appeal is dismissed 
under the provisions of O. 41, R. 11 read 
with 0. 42. R. 1. 

J.v. Appeal dismissed. 
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Rutledge, C. J., and Brown, J. 

C. K. Perumal Maistry —Appellant. 

v. 

Paikiri Komor —Respondent. 

First Appeal No. 271 of 1926, Decided 
on 4th January 1927, from decree of Dist. 
Judge, Hanthawaddy, in Civil Trial Suit 
No. 26 of 1923. 

('ieil C., O. 20, It. 7 —Date of decree. 

The date of decree is the date ou which 
judgmeat is pronounced and not when the 
decree is signed. [P 335 C 2] 

Bhattachary —for Appellant. 

Judgment- —We have called for the 
records Ijefore passing orders. 

The first point taken on behalf of the 
appellant is that the decree is dated 18th 
October 1926, and that the time fixed 
within which redemption should he made 
viz., 7th November 1926, is not according 
to law. It is clear, however, that the final 
judgment was passed on 7th May 1926, 
ancl by O. 20, R. 7, Civil P. C., **tlio decree 
shall boar date the day on which the 
judgment v/as pronounced,” therefore, 
the date of the decree is 7th May 1926, 
and not 18th October 1926, when, in fact, 
the District Judge signed it. This ground 
of attack must accordingly fail. 

With regard to the other points urged 
on behalf of the appellant, aftci' fjerusal 
of the record and Commissioner’s report, 
we are satisfied, for the reasons given by 
the trial Judge, that tlie judgment ap¬ 
pealed from is correct. 

Wo accordingly dismiss the appeal 
under O. 41, R. 11, 

It is open to the appellant to ask the 
lower Court to extend the time for 
payment. 

R.D. 


Appeal dismissed. 
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Mya Bu, J. 

l^fja San Min —Accused—Appellant;. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1644 of 1926, De¬ 
cided on 28th December 1926. 

liuHayv Penal Code, S. 366 — Abduction with 
a view to cmarriage—No desire to spoil 
the girl—Sentence was reduced to 2* years. 

Where a girl w.\s abducted forcibly but the 
accused w.is a second cousin and the motive for 
the abduction was evidently to bring about a 
m.arriage and that there was no evil desire to 
spoil the girl’s future or to disgrace her: 

Held : that the sentence of five years’ 
rigorous imprisonment should be reduced'to 2h 
years. [P 336 C 2] 

Judgment. —The appellant Maung San 
Min has been convicted and sentenced by 
the Special Power Magistrate of Yame- 
thin to sulYer five years’ rigorous im¬ 
prisonment under S. 366, I. P. C. 

The case for the prosecution is fully 
set out in the evidence of Ma E Tin 
which, if believed, would bring home the 
offence against the appellant. She is a 
spinster of 19 years of age and is a second 
cousin of the appellant. According to 
her, while she and Ma Dun wore return¬ 
ing home from the Ya land in the after¬ 
noon of the lUh July 1926, the appellant 
seized her and forcibly took her away in 
spite of her protests and cries for help. 
She alleges that Ma Tun Yin, accused 
2, in ■ tlic case, aided and abetted tho 
appellant in the proceeding. Tho appel¬ 
lant, she says, took her away to the house 
of Ma Naw Za iu Thegou village which 
they reached after sleeping time at night. 
She was kept there and the appellant at¬ 
tempted to have sexual intercourse with 
her hut she did not yield to such attempts. 
Slie was kept in that house till tho next 
night when her relatives consisting of 
J^Iaung San Aye '’P. W. and others 
arrived. On their arrival, although the 
appellant and the said Ma Naw Za at¬ 
tempted to conceal the fact of her presence 
in tlie house, she managed to escape from 
the hold of tho api)ellant, rushed to her 
relatives and complained to them that 
she had been brought there without her 
consent. Her allegation of this forcible 
taking away is corroborated by the evi¬ 
dence of Ma Dun (P. \V. 2) who ran away 
towards the village when Ma 13 Tin was 
pulled away. She mot Maung Thin Oyan 
and his wife Ma 13 Thwai on tho way to¬ 
wards the village and slie told tliera the 
appellant had dragged Ma 13 Tin away. 


The latter, husband and wife, corroborate* 
Ma Dun in that she (Ma Dun) Teported. 
the fact to ' them. Ma E Thwai’s evi¬ 
dence also shows that on being told by 
Ma Dun she looked in the direction ‘in' 
which Ma E Tin was supposed to be> 
taken away and saw at a distance a maa 
dragging a woman by her hand and ano¬ 
ther man following them. The story of 
the forcible taking away is again corro¬ 
borated by the fact that Ma E Tin's comb 
and her shawl were dropped near the’ 
scene of occurrence as well as her 
mamootie and water pot. Conduct that- 
she exhibited on the arrival of her rela¬ 
tives to the house in which she was con¬ 
fined also supports her charge against the' 
appellant. There is thus a very strong, 
case made out by the prosecution against 
the appellant whose defence is that he and 
she (Ma E Tin) had been in love and tbat- 
what they did was merely a case of elope¬ 
ment to which Ma E Tin duly consented, 
and that there was no force used in effec¬ 
ting the same 

Witnesses were called to establish this 
alleged love between the parties, but they 
have been disbelieved by the learned 
Magistrate for reasons shown by him- 
which I consider, fully justify his views. 

I fail to see any ground on which a suc¬ 
cessful attack can be made against thC' 
prosecution case The conviction in my 
opinion, must be confirmed. In fact this 
appeal has been admitted mainly on the 
question of sentence. As remarked above 
the parties are related to each other as 
second cousins and tho motive (or the- 
abduction does not appear to be anything . 
but to bring about a marriage. I am| 
unable to believe that the appellant was! 
actuated by any evil desire to spoil the; 
girl’s future or to disgrace her in anyl 
way. The abduction itself was not at¬ 
tended by unnecessary or excessive 
violence. The fact that the girl was suc¬ 
cessful in resisting the appellant’s at¬ 
tempts at sexual intercourse show that the 
appellant was not bent upon resorting to 
violent measures. For these reasons I do 
not consider that a sentence of five years 
is called for, and I am of opinion that 
half of that term of rigorous imprison¬ 
ment will amply meet the case. 

For the above reasons I maintain the 
conviction but reduce the sentence to- 
rigorous imprisonment for two and a half, 
years. 

G.B. 


Sentence reduced. 
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